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David,  George  F.,  v.  Town  Taxi  Company,  Inc.,  Employer;  London  Qnar- 
antee  and  Accident  Company,  Insurance  Carrier 404 

Dearborn,  Nilla,  for  death  ol  Franklyn  U.  Dearborn,  v.  Feugeot  Auto 
Import   Company,    Employer    413 

DisBOBway,  Belle,  for  death  of  Cromwell  M.  Diasoaway,  v.  Louis  E.  Jalladc^ 
Employer 449 

Fiocca,  Pasquale,  v.  Edward  J.  Dillon,  Employer;  iEtna  Life  InsuraDce 
Company,  Insurance  Carrier 399 

Fogarty,  Mary,  tor  death  of  William  Fogarty,  v.  National  Biscuit  Cmh- 
pany.  Employer;  Employers'  Liability  Assurance  Corporation,  Insur- 
ance Carrier   415 

Galelli,  Antonio,  v.  Magneeite  Products  Company,  Employer 416 

Goddard,  J.  Irving,  v.  Frank  D.  Hurtt  and  other  copartners.  Employers; 
Travelers  Insurance  Company,  Insurance  Carrier 428 

Graf,  Philip  Michael,  v.  Brooklyn  Rapid  Transit  Company,  Employer  and 
Self-insurer   ■ S81 

Hill,  Mary  E.,  for  death  of  Julius  E.  Hill,  her  husband,  v.  Delaware, 
Lacluwanna  and  Western  Railroad  Company,  Employer  and  Self- 
insurer .■ 887 

Eohmann,  Henry,  v.  Benjamin  E.  Weeks,  Employer;  Bmployeis'  Liabil- 
ity Assurance  Corporation,  Insurance  Carrier 447 

EAsper,  Joseph,  v.  Clark  ft  Wilkins  Company,  Employer;  Zurich  Gen- 
eral Accident  and  Liability  Insurance  Company,  Insurance  Carrier 454 
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Kennedy,  John  S.,  and  Helen  T.  Kennedy,  for  death  of  their  son,  James 
Eennedjr,  t.  Loggie  Brothers,  Employer;  London  and  LancaBhire  Indem- 
nity Company  of  America,  Insarance  Carrier 411 

Kennedy,  Joseph  E.,  t.  Kennedy  llanufacturing  and  Engineering  Com- 
pany    S88 

Eleinklaue,  Margaret,  and  minor  child,  for  death  of  Louis  J.  Kleinldaus, 
T.  Wright  t  Cobb  Lighterage  Company,  Employer 36B 

Kossoff,  Abraliam,  v.  R.  H.  Uacy  &  Company,  Employer;  Londtm  Qaar- 
»ntee  and  Accident  Company,  Ltd.,  Insurance  Carrier 430 

Krenzien,  Charles,  t.  J.  H.  Jasper,  Inc.,  Employer;  Zurich  Qeneral  Acci- 
dent and  Liahility  Insurance  Company,  Insurance  Carrier 373 

Lelser,  Harry,  v.  General  Drop  Forge  Company,  Employer;  Casualty 
Company  oi  America,  Insurance  Carrier 487 

Lloyd,  Jeannette  H.,  for  death  of  William  J.  Lloyd,  t.  Power  Specialty 
Company,  Employer;  Employers'  Mutual  Insurance  Company,  Insur- 
ance Carrier   409 

Uartin,  Thomas,  t.  Boff  Underwear  Company,  Employer;  The  Travelers' 
Insurance  Company  of  Hartford,  Insurance  Carrier 481 

UcComsey,  Fred,  v.  George  E.  Simmons,  Employer 433 

McNeill,  Sadie  J.,  for  death  of  Thomas  J.  McNeill,  v.  T.  Hogan  k  Sons, 
Inc.,  Employer;  ^Rtna  Life  Insurance  Company,  Insurance  Carrier 48S 

Mike,  Abraham,  t.  Glens  Falls  Portland  Cement  Company,  Employer; 
New  Amsterdam  Casualty  Company,  Insurance  Carrier 435 

Miner,  Sidney,  t.  William  C.  Tnmhull,  Employer;  Employers'  Liability 
Assurance  Corporation,  Ltd.,  Insurance  Carrier 474 

Miller,  Priscilla  A.,  and  minor  children,  for  death  of  Clarence  R.  Miller, 
r.  George  C.  Taylor,  as  President  of  the  American  Express  Company, 
Employer   and   Self-insurer 8tfS 

Hohr,  Christiana,  for  death  of  husband,  Franlc  Mohr,  v.  Frederick  L. 
Cranford,  Inc.,  Employer  and  Self-Insurer 376 

Moquin,  Frank,  and  Another,  for  death  of  Frank  Moquln,  Jr.,  v.  Bobeson 
Process  Company,  Inc.,  Employer;  American  Mntual  Compensation 
Insurance  Company,  Insurance  Carrier 479 

Murphy,  Timothy,  t.  New  Jersey  and  New  York  Bailroad  Company, 
Employer  and   Self-insurer 402 

Karo,  Frank,  t.  Hueckheim  Bros.  &  Eckstein,  Employers;  London  Guar- 
antee and  Accident  Company,  Insurance  Carrier 484 

O'Connetl,  Joseph,  v.  Modem  Machine  and  Tool  Company,  Sknployer; 
£tna  Life  Insurance  Company,  Insurance  Carrier 3Qfi 

Peck,  Barl,  t,  Onondaga  Paper  Company,  Employer;  United  States  Fidel- 
ity and  Guarantee  Company,  Insurance  Carrier 44S 

Penda,  Angelo,  t.  The  New  York  Central  Railroad  Company,  Employer 
and  Self-insurer   t. ..  404 

Pietiia,  John,  v.  John  J.  Murdter,  Employer;  Zurich  General  Accident 
and  Liability  Insurance  Company,  Insurance  Carrier 482 

liscente,  Vincenio,  his  widow,  and  son  (dependent  father,  mother  and 
brother,  respectirely),  for  death  of  Bartolemes  Pisceutc,  t.  The  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  Employer 400 


:y  Google 


PAOB 

Pn^pUk,  Frank,  v.  Buffalo  Gas  Camfanj,  Emplojer;  TraTelera  Idbut- 
ance  Company,  Ingnrauw  Carrier   390 

Putnam,  Catherine,  for  death  of  William  Putnam,  t.  Fred  Murray,  Em- 
ployer; The  Travelers  InBurance  Company,  Insurance  Carrier 407 

Reilley,  Mary,  and  minor  e&ildren,  for  deatli  of  Bugene  C.  Beilley,  v. 
New  Yoric  Central  Byroad  Company,  Employer  and  Self-Insurer. . ..  438 

Rhelnwald,  Ifary,  and  minor  cUldrea,  for  death  of  Robert  R.  Bheinwald, 
V.  Bnilders'  Brick  and  Supply  Company,  Inc.,  Employer;  Fidelity  and 
Deposit  Company  of  Maryland,  Inaurance  Carrier 440 

Bobbins,  Hattie,  and  minor  children,  for  death  of  Elmer  Bobbing,  t.  The 
Delaware,  Lackawanna  and  Western  Ttailroad  Company,  Employer...   468 

Eodgera,  Loretta,  and  minor  children,  for  death  of  Frank  J.  Bodgers,  t. 
Oceania  Steam  Navigation  Company,  Limited,  Employer 803 

Rosenblatt,  Eva,  for  death  of  Mendel  Rosenblatt,  t.  Royal  Table  Company, 
Employer;  United  States  Fidelity  and  Guaranty  Company,  Insurancs 
Carrier 4B6 

Rugiere,  Michael,  v.  New  Vork  Central  Railroad  Company,  Employer  and 
Self-insurer    r.  .■ 427 

Sala,  Antonio,  t.  Martorella  &  Oiannesi,  Employer;  Mtnt,  Life  Insurance 
Company,  Insurance  Carrier,  implea<^  with  L.  Boyer  Sons  Company, 
Employer,  and  Globe  Indenmity  Company,  Insurance  Carrier 378 

Schmidt,  Arthur,  t.  Clara  Berger,  Employer;  Zurich  Oeneral  Accident 
and  Liability  Insurance  Company,  Inaurance  Carrier 432 

Schramm,  Hans,  v.  Otto  Beck,  Employer;  Bakers'  Mutual  Insurance  Com* 
pany  of  New  York,  Insurance  Carrier 400 

Siegreth,  Qeorge,  t.  Abraham  Goldberg,  Blmployer;  Zurich  General  Acci- 
dent and  Liability  Insurance  Company,  Insurance  Carrier 45S 

Silverman,  Joe,  t.  Zilbuleky  Bros,  Employers 434 

Skei,  Benjamin,  t.  Erie  Railroad  Company,  Employer 401 

Skoczlois,  Anna,  and  minor  son,  for  death  of  Stanislaw  Skocslois,  t. 
Philip  Vinocur,  Employer;  .£tna  Life  Inaurance  Company,  Insurance 
Carrier   443 

Staab,  Adam,  v.  American  Malting  Company,  Employer;  Zurich  General 
Accident  and  Liability  Company,  Ltd.,  Insurance  Carrier 374 

Tiernan,  Beatrice,  and  minor  child,  for  death  of  William  M.  Tiernan,  v. 
Staten  lalaud  Rapid  Transit  Railway  Company,  Employer 402 

Tracy,  William  H.  J.,  t.  DeLaval  Separator  Company,  Employer; 
American  Mutual  Compensation  Insurance  Company,  Insurance  Carrier.  385 

Weith,  Curt,  v.  Eisemann  Magneto  Company,  Employer;  London  Ouar- 
antse  and  Accident  Company,  Insurance  Carrier 398 

Yamin,  Louis,  v.  Harris  Raincoat  House,  Employer;  Zurich  General  Acci- 
dent and  Liability  Inaurance  Company,  Insurance  Carrier 48S 

ATTORNEY-GENERAL 
Banking  Law,  section  239,  Construing  same  in  regard  to  investmoite  tor 

savings  banks   503 

Boards  of   Supervisors,  Legislative   powers   of,  under  section  4S   of   the 

County  Law  and  section  319  of  the  Public  Health  Law.; C09 
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tAtm 
m  Law,  In  the  matter  of  Mmatnifaig,  m  to  reetrletioiu  of  archltacts.  487 

Cenaor^tp  of  moving  pietoiei,  In  the  matter  of  the  constitutionality  of 
bill  providing  for  SU 

Higkwaf  Law,  Construing  wction  46  ai  to  authority  of  town  board  to 
make  per  diem  allowances  to4he  auperintendent  of  hlghwaya  in  limi  of 
actual  and  necessary  expenses   620 

Hi^way  Law,  In  the  matter  of  construing  sections  90  to  101,  sections 
320  and  320-a,  relative  to  the  use  of  certain  moneys  for  the  oonstnie- 
tloQ  or  maintenance  of  highways  construed  nnder  sections  S20  and 
820*  of  that  law 549 

Liquor  Tax  Law,  Construction  of,  as  to  selling  liquor  on  primary  day.. .  492 

Baieaelaer  county.  Board  of  Supervisors,  Error  of,  in  relation  to  appor* 
tioning  overpaid  taxes  4M 

Sinking  Ponds  provided  for  the  State  debts.  In  the  matter  of  eonatniing 
sections  4,  S,  11  and  12  of  article  VII  of  the  Constitution  relative  to 
the  requiremente  of  annual  contributions  for S34 

Town  Law,  Construing  section  31  thereof,  as  to  incapacity  of  a  aehool 
tanutea  to  serve  as  inpervisor  S02 

Town  Law,  Construing  sections  40  and  S2  thereof,  as  to  the  effect  of 
i»h»»giiig  the  date  of  a  town  meeting S14 

EDUCATION  DEPABTMENT 

Allegatiy  county,  towns  of  Home  and  Caneadea,  Application  of  certain 
reaidente  and  taxpayers  o(  district  Ko.  2,  for  alteration  of  the  ordn 
relative  to  the  boundaries  of  such  district 608 

Antwerp  and  Fowler,  Towns  of,  JeSerson  county,  aqnalixation  of  taxsa  in 
school  district  No.  0,  in  said  towns Oil 

Colombia  county,  school  district  No.  6,  town  of  Livingston,  and  also  town 
of  Qallatin  and  Taghkanic,  as  to  asseBsment  of  certain  land  situated  In.  577 

Crossman,  Oeorge,  tmstee  of  school  district  No.  9,  town  of  Molra,  Frank- 
lin county,  Charges  against 552 

Pippin,  Elmer  O.,  Appeal  of,  relative  to  the  payment  of  tuition  in  the 
schools  in  the  city  of  Ithaca,  N.  Y 663 

Polrosbee,  Byron  W.,  Appeal  of,  relative  to  election  of  school  officers  and 
employment  of  a  teacher  in  district  No.  7,  town  of  Moreau,  Saratoga 
eoonty , 676 

Qreeley,  Rose,  Appeal  of,  relative  to  the  payment  of  tuition  for  certain 
pupils  in  school  district  No.  12,  town  of  Rotterdam,  Schenectady  connty.  006 

Hnlbert,  Anna  E.,  a  teacher  in  the  public  schools  of  New  York  city. 
Appeal  of,  from  alleged  unfair  examination  markings 661 

Hondorf,  Willis,  Appeal  of,  from  school  district  meeting  in  district  No.  8, 
town  of  Greece,  Jionroe  county,  as  to  selection  of  a  school  site £64 

Lichterman,  Dorothy,  individually  and  in  behalf  of  others.  Appeal  of,  from 
action  of  board  of  education  of  New  York  city  assigning  kindergarten 
teachers  and  certain  teachers  of  special  subjecte  to  positions  in  the 
elementary  schools  of  such  city 693 

Houtgomery  county,  Amsterdam,  town  of.  Appeal  from  action  of  board  of 
education  in  union  free  school  district  No.  12,  relative  to  oontracte  with 
certain  teachers 660 
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Montgomery  coantj,  towns  of  Palatine  and  Mohawk,  Matter  of  alteration 
of  the  boimdariea  of  districts  No.  I  and  No.  12  in  the  wid  towna, 
reepectively 673 

Oppermann,  Melvin  C.,  Appeal  of,  against  Board  of  Education  of  New 
York  city,  aa  to  the  right  of  a  teadier  holding  a  State  teaching  certifi- 
cate to  be  placed  on  the  eligible  list  of  principals  of  elementary  Bcboole 
in  said  city  6B4 

Pettebone,  Anna  B.,  Appeal  of,  against  the  Board  of  Education  of  the  city 
of  New  York,  the  school  superintendent  of  said  city  and  the  Board  of 
Superintendents  of  the  Department  of  Education 617 

Pool,  Esther  M.,  Petition  of,  for  cancellation  of  alleged  illegal  school  tax 
in  town  of  Otto,  Cattaraugus  county  67S 

Blclcard,  Jcise  H.,  Dismiuut  of,  as  teacher  in  district  No.  12,  town  of 
Amsterdam,  Montgomery  county   58S 

Schairer,  John,  Jr.,  and  Othere,  Appeal  of,  relative  to  erection  of  a  school 
building  in  district  No.  4,  town  of  Niakayuna,  Schenectady  county,  and 
town  of  Colonie,  Albany  county 608 

Stokes,  Edith  M.  Phelps,  and  Others,  Appeal  of,  from  action  of  the  board 
of  education  of  New  York  city  with  reference  to  transfer  of  kindetgart- 
nera  to  positions  in  the  grades  of  the  first  six  years  in  the  elementary 
schools 693 

SufTolk  county.  Town  of  Kiverfaead,  as  to  acts  and  proceedings  of  the 
trustees  of  school  district  No.  7 570 

Washington  county,  Hebron,  town  of.  Appeal  from  order  of  the  district 
superintendent  of  the  second  supervisory  district  of  said  county  in  con- 
solidating diatricta  Nos.  II  and  12  in  said  town 66S 

Young,  John  H.,  Appeal  of,  from  tax  list  of  school  district  No.  12,  town 
of  Amsterdam,  Montgomery  county 613 
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OonmoB. jDhvlw  8.  Wbttman. 

Beoratsry  to  OoTenMC WlUUm  A.  On. 

Couuid  to  QoTeTDOr Franklin  B.  Lord. 

A(ljntuit-<}anand Louis  W.  StotMbtnr. 

Military  Seorotaiy  to  GoTecBor. Lorillsrd  9p«onr. 

Gi«antive  Auditor G«aTge  A.  Glynn. 

ExacutlvB  Legsl  Auistaut CHrwi  L.  Potter. 

EngioMer  sad  Record  Clark. Geoige  B.  Orsvta, 

AppcoatmaBt  Cleric    Edgsr  L.  Murlio. 

Requiaitian  Cleric John  A.  WaJdron. 

Kot&ry  Clerk Jnaeph  A.  Wiaoly,  Jr. 

AtteodsaL WiUism  J.  I^mbom. 

IjiMnT)U(ijr»<iloTaBMOB... Edward  Sohoeoeek. 

SSCUTABT  ov  ST*n Ftbdcib  M.  Hugo. 

Dqnity  Searstary  of  Stats Addison  B.  Parker. 

Second  Deputy  Seoreteiy Charlee  W.  Taft. 

CoKmouAi Eugene  M  Traria. 

Deputy  Comptroller Warren  I.  Lee. 

Deputy  Comptroller James  A.  WendaU. 

Deputy  ComptrollBT FredC.  Reuawis. 

Deputy  Comptrollv   (New  York  offioe,   165 
Broadway) William  Boardman. 

AMiataot  Deputy  ComptroUei Edward  P.  Eesmey. 

Aadatant  D^ty  Comptroller Charles  H.  Mullens. 

TuAsuBaB Jams  L.  Wdls. 

-Dqnity  TressuRT Jamee  J.  Hsmiltoo. 

Ca^iier Sloyd  W.  Powdl. 

AiMrtant  Csriiier. Jiriin  J.  Caldwell. 

Cheek  Qcric Isaac  BhuvelL 

Chief  Clark Ellsworth  Crum. 

Anounir-OairaKAL. Egburt  E,  Woodbury 

First  Deputy Mertoo  E.  Lewis. 

Second  Deputy Santord  W.Smith. 

Third  Dqnity. Qeoqi«  A.  fisher' 

Daptrty Franklin  Keimedy. 

Deputy Wilber  W.  ChambcTt 

Dqmty. CIsude  T.  Dawes. 

Deputy Edward  G.  QrifBn. 

Daputy, Edward  A.  CUfford 
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AiTORmT-GmnBAii  —  (Cmffmitd). 

Deputy duriw  M.  Stan. 

Deputy jUawwider  T.  Selkirk. 

Depat]' Frank  K.  Cook. 

D^nitjr Alfred  L.  Beckor. 

Deputy E.  CUrenoe  Aiken. 

Deputy Edmund  H.  Lewia. 

Deputy Jamea  8.  Y.  Ivins. 

Deputy Edward  J.  Mone. 

Deputy Gordon  O.  Harris. 

Deputy Anson  Getmui. 

Deputy larad  Behnser. 

Deputy James  T.  Gross. 

Deputy Harold  J.  Soman. 

Deputy  in  Court  ot  Clums  Bureau M.  H.  Quirk. 

Deputy George  L.  Meade. 

Deputy Hany  W.  Ehle. 

Deputy Archie  C,  Ryder. 

Law  Librarian Artliur  J.  SmiOi- 

lovestigator  of  Claims M.  ^neent  Kyan. 

Chief  of  I^nd  Bureau Edward  H.  Leggett. 

Attorney  in  Court  of  Clfums Joseph  P.  Coughlin. 

CoDsavation  Department  Bureau: 

Deputy A.  liVank  Jenka. 

Assistant  Deputy William  T.  Moore. 

Assistant  Depu^ T-  Paul  McQaoooD. 

Assistant  Deputy Blaine  F.  Sturgis. 

Examiner  of  Titles Barton  H.  Loucks. 

New  York  OSes  (299  Broadway): 

Deputy.. Leonard  J-  Obermeier. 

Deputy Robert  8,  ConkliD. 

Deputy Hsrello  Ia  Guardia. 

Deputy Edgar  Brombetger. 

Deputy Charles  J.  Masone. 

D^u^ Isra^  L.  Learner. 

Deputy Morris  3.  Schector. 

D^uty Robert  P.  Beyer. 

Statb  Enoinber  and  Sdbtbtok Prank  M.  Williams. 

Deputy  Engineer  and  Surreyor 'WlUam  B.  Landredth. 

Special  Deputy  Engineer Dwight  B.  La  Du. 

Chief  Clerk Roy  G,  Kai*. 

Confidential  Assistant George  W.  Codwisck 

Eastern  Division  Engineer George  D.  WillianuL 

Middle  Division  Engineer Guy  Moulton. 

Western  Division  Engineer Friend  T.  Williama. 

CoimiBBiONiB  or  AaaicinTnnB Charles  S.  Wilson. 

Deputy  GooomissioDer. Harry  B.  Winten. 

Deputy Stanton  C.  Shaver. 

Agentinoharge,N.Y.  City  (17  Battery  Flaoe).  Henry  Kracke. 

Agnt  in  ohai^,  Buffalo C.  J.  Btanhart. 

Counsd Qeoi^  L.  T~ 
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Stais  Axaarrmin Lewu  F.  niebw. 

Dqwty  State  Arahitact Glwrlei  A.  Sufsdorff. 

A»iatMt  Deputy  Ardutaot Thonua  M.  Nawton. 

BonRiifnNDurT  OF  Banks Bugma  Lamb  Riehftnla. 

F!nt  Deputy George  I.  Bkinner. 

SeoMtd  Dqwty OuBnuey  R.  Jewett 

Third  Doput; Praak  B.  KenyMi. 

Chief  CkHc Jcdm  D.  Moiiuity. 

Stais  Boabd  or  GoAXims. 

SaaetAry Robert  W.  Hebberd. 

SnpKinteadentatAta  and  AUea  Foot Robert  W.  HiU. 

FiBCAi.  80WKTMOB  or  SiAia  CHAxrma William  A.  MaUary,  Jr. 

Depaty Gbarlea  H.  ArmaUse, 

Seeoud  Deputy Thomaa  H.  Lee. 

Chief  Cleck William  A.  Dardeaa. 

Brtrm  Cim.  SnncB  Cohhimuhi. 

William  Qorham  Rioa. 

Willard  D.  MoEiuatry. 

Samnel  H.  Ordnay. 

Seeretaiy John  C.  Birdaaye. 

AMctaot  Seorelaiy Qeorge  R.  Hitohcook. 

Chief  EumiMC Harold  N.  Saxton. 

CoviT  OF  Cuhb. 

Piendiim  Judfa Fred  M.  Ackerami. 

Judge. Thomaa  F.  Fennell. 

Jodgg mUiam  W.  Webb. 

Judge Charin  R.  Paris. 

Judge William  D.  CuniuDKham. 

Clerit ■ Prederiok  D.  Colaoii. 

CoimSTATtON   CoiOflHIOM. 

CommiflHoner George  D.  Pratt. 

Deputy  Commi«ionaf Alexander  Macdonald. 

8eontary Augustua  9.  Houghton. 

AjMtant  Seoretaiy John  J.  Fairell. 

BoBMAD   or   Mabini    Fmubiu   (New  York   offioa    Conserrabion   Comminion, 
IWea  Building,  Timea  Square). 

Bnperviaor Di^toD  Hedges. 

Doputy  Superriior. Daniel  F.  Fogarty. 

Haanna  or  -ma  UmnBflnT. 

Chancellor Pliny  T.  Sexton,  LL.B.,  LL.D., 

Palmyra. 
Tlee-Chanedlor. Albert     Vander     Veer,     H.D., 

M.A.,  Ph.D.,  LL.D.,  Albany. 
B^ant C.  B.  Ahxander,   MA.,   LL.B., 

IX.D.,  UtJD.,  Nev  York. 
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RiOBxn  or  mc  UmnmsnT— ConlinNti. 

Regent ChMtar  S.  Lord,  MX,  Ui.D., 

Now  York. 

BafHtt William       Nottingham,      U.A., 

,  PhJ>.,  LL.D.,  Syraenw. 

Ba(wL WiUiam  Bern,  BrooUyn. 

BacMt. Walter    Gucrt    KdloKg,    B.i., 

Ogdnoburg. 
Bafant. Frasda   M .  Gaipenter,   Mount 

i  Bflfant Abnm  I.  Elkiia,  LLB,  D.CX., 

New  York. 
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PUBLIC  SERVICE  COMMISSION 

FIRST    DISTRICT 


In  the  Matter  of  the  Application  of  the  Third  AvBHim  Railway 
Company  for  Leave  to  laeue  $6,650,000  Par  Value  of  Its  First 
Kefunding  Mortgage  Fifty-year  Four  Per  Cent  Gold  Bonds 
Required  by  Its  First  Refunding  Mortgage  Dated  December  20, 
1911 

Case  No.  1778 

(Public  Serrice  CommiBBion,   First  District,   October  8,   IBIS) 

Stieet  lailway  cort.OMtiou  —  stock  and  bond  lune,  puiposcs  for  which  iuned 
— -additlonB  and  impTOVemcnts  —  capitaJiiable  Impiovementa  inuit  not  In- 
clude the  capital  stock  of  property  retired. 

StiMt  raUway  corporationa  —  stock  and  bond  Isene  —  the  amonnt  of  HCnii- 
ties  laanahlc  —  application  of  proceed! — bonda  for  fa^ao^soo  anthorlied 
to  be  iuned. 

Upon  an  application  of  the  Third  Avenue  Railway  Company  for  the 
approval  of  an  issue  of  bonds  under  its  first  refunding  mortgage,  dated 
December  20,  I91I,  to  pay  for  additions  and  betterments  on  its  lines  and 
those  of  its  subsidiaries  since  its  reorganization  on  January  1,  1BI2,  it 
appeared  that,  after  deducting  from  capital  expenditures  the  cost  at 
which  property  retired  had  been  charged  upon  the  books  of  the  applicant 
and  its  subsidiaries,  the  net  capitalizable  expenditures  of  the  applicant 
for  additions  and  betterments  on  the  lines  of  all  the  companies  in  the 
Third  Avenue  Railway's  system  amounted  to  $882,042.44,  which  the  com- 
plainant contended  was  too  small,  and  that  the  deductions  for  property 
retired  by  the  applicant  and  its  subsidiary,  the  Union  Railway  Company 
of  Xew  York  city,  were  too  large.  Hrld  —  that  as  the  latter  company 
tailed  to  credit  its  capital  account  with  236  cars  retired  during  the 
receivership  and  credited  such  account  with  65  other  cars  at  a  rate  of 
only  J491  per  car,  whereas  said  ears  had  been  charged  to  capital  at 
(3,000  per  car,  the  amounts  determined  by  the  Commisaion  will  stand 
subject  to  readjustment  upon  a  correction  of  the  accounts  of  the  said 
company. 

Under  the  eircumatances  stated  the  Third  Avenue  Railway  Company 
is  authorised  to  issue  4  per  cent  first  refunding  mortgage  bonds  In  the 
sum  of  $2,020,500  face  value,  to  be  sold  at  not  less  than  78  per  cent  of 
par,  to  pay  for  additions  and  betterments  of  the  applicant  and  its  sub~ 
sidiary  corporations  and  for  the  acquisition  of  securities  of  the  latt«r  in 
amounts  stated  In  the  order  entered  herein. 
Sta9i  Dbpt.  Kept, — Vol.  7  1 
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On  October  eighth,  pursuant  to  &a  opinion  of  OommiasiOTier 
Williams  adopted  on  that  day,  the  Commission  entered  an  order 
as  fotlowB: 

"Section  1.  Application  having  been  made  to  the  Public 
Service  CommiBsion  for  the  First  District  by  Third  Avenue  Rail- 
way Company  by  its  petition  dated  and  verified  December  24, 
1913,  under  the  provisions  of  the  Public  Service  CommiBsions 
Law,  for  the  consent  of  the  Commission  to  the  issuance  by  said 
company  of  $6,650,000  face  value  of  its  first  refunding  mortgage 
fifty  year  4  per  cent  gold  bonds  under  its  first  refunding  mortgage 
dated  December  20,  1911,  and  a  hearing  having  been  duly  had 
upon  said  application  before  the  Commission,  Hon.  Milo  R.  Malt- 
bie,  Commissioner,  presiding  at  the  beginning  of  said  hearing  and 
later  Hon,  (}eorge  V.  S.  Williams,  Commissioner,  presiding,  and 
the  Commission  having  by  a  preliminary  order  made  and  filed 
herein  February  20,  1914  authorized  an  issue  of  $4,000,000  face 
value  of  said  bonds,  the  proceeds  to  be  applied  as  in  said  order 
set  forth,  and  after  further  hearing  it  being  now  the  opinion  of 
the  Commission: 

"(1)  That  the  money  to  be  procured  by  the  issue  of  $2,020,500 
face  value  of  said  bonds  payable  at  a  period  of  more  than  twelve 
months  after  the  date  thereof  ia  necessary  to  and  reasonably  re- 
quired by  said  company  for  the  acquisition  of  property  or  for  the 
construction,  completion,  extension  or  improvement  of  the  facili- 
ties of  said  company  or  for  the  discharge  or  lawful  refunding  of 
its  obligations  or  for  the  reimbursement  of  moneys  actually  ex- 
pended from  income  or  from  other  moneys  in  the  treasury  of  said 
corporation,  not  secured  by  or  obtained  from  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness  of  such  corporation 
for  the  acquisition  of  property  or  the  construction,  completion,  ex- 
t^ieion  or  improvement  of  the  facilities  of  said  company,  and  pai^ 
ticularly  for  the  purposes  which  are  hereinafter  stated  in  this 
order ;  and 

"(2)  That  except  as  to  the  following  specified  amoimt  of  said 
bonds  authorized  to  be  issued  hereunder  to  procure  money  for  the 
purpose  following,  to  wit:  $444,507,00,  or  so  much  thereof  as  may 
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be  necessary  to  paj  expenaes  of  sale  of  the  boada  hereby  authorized 
and  to  mate  up  discount,  said  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 

"  Section  2.  It  is  ordered  that  the  Public  Service  Commiasion 
for  the  First  Diatrict  does  hereby  authorize  the  isBue  by  said 
Third  Avenue  Railway  Company  of  $2,020,500  face  value  of 
principal  of  first  refunding  mortgage  bonds  of  said  company, 
dated  January  1,  1910,  maturing  the  let  day  of  January,  1960, 
and  redeemable  at  any  time  on  or  after  the  1st  day  of  January, 
1915,  at  105  per  cent  of  the  par  or  face  value  thereof  besides 
accrued  interest  and  to  bear  interest  at  4  per  cent  per  annum, 
payable  semi-annually,  under  and  in  pursuance  of  the  terms  of 
said  mortgage  made  and  executed  by  the  Third  Avenue  Railway 
Company  to  Central  Trust  Company  of  New  York  as  trustee, 
dated  December  20,  1911. 

"  Section  3.  It  is  ordered  that  aaid  issue  of  bonds  ia  authorized 
upon  the  conditions  following  and  not  otherwiae,  to  wit : 

"First.     That  the  said  Third  Avenue  Railway  Company  ahall 
sell  the  said  bonds  hereby  authorized  so  as  to  net  the  said  company 
not  less  than  78  per  cent  of  the  face  value  of  the  amount  thereof 
besides  the  interest  accrued  thereon,  and  that  the  proceeds  thereof 
shall  be  applied  only  to  the  following  purposes,  that  is  to  say: 
"  1.    To  pay  unpaid  vouchers  as  of  February  28, 
1915  on  account  of  fifty  low-step  cars  ac- 
quired by  the  said  company $93,133  00 

"  2.  To  pay  for  $25,000  par  value  of  capital  stock 
of  Pelham  Park  and  City  Island  Railway 
Company  issued  pursuant  to  the  order  of 
the  Commission  in  Cases  Nob.  1655,  1656.  25,000  00 
*'  3,  For  reimbursement  of  the  treasury  of  the 
Third  Avenue  Railway  Company  for  ex- 
penditures out  of  income  or  other  moneys 
in  the  treasury  of  aaid  company  not  derived 
from  stock,  bonds,  notes  or  other  evidences 
of  indebtedneas  of  said  company  made  for 
the  purchase  of  the  bonda  and  stock  of  New 
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York  City  Interborongh  Railway  Company 
and  claims  against  Baid  company  over  and 
above  the  sum  of  $1,000,000  authorized 
under  order  of  February  20,  1914  in  thia 

proceeding $421,996  00 

"  4.  For  reimbursement  of  the  treasury  of  the 
Third  Avenue  Railway  Company  for  ex- 
penditures out  of  income  or  otJier  moneys 
in  the  treasury  of  said  company  not  derived 
from  stock,  bonds,  notes  or  other  evidences 
of  indebtedness  of  said  company 

"(a)  For  acquisition  of  450  shares  <A 
stock  of  the  Pelham  Park  and 
City  Island  Railway  Company.  40,000  00 
"(b)  For  acquisition  of  $20,000  par 
value  of  capital  stock  of"  Third 
Avenue  Bridge  Company  at  par .  20,000  00 
"(c)  For  acquisition  of  a  certain  note  of 
the  Third  Avenue  Bridge  Com- 
pany dated  July  1,  1914,  face 

value   92,908  64 

"(d)   For  acquisition  of  property  and  for 
construction,   completion,   exten- 
sion or  improvement  of  the  facili- 
ties of  said  Third  Avenue  Rail- 
way Company  between  January 
1,  1912  and  February  28,  1915.       431,919  83 
"  B.  For   reimbursement   of   the   treasury   of   the 
Third  Avenue  Railway  Company  for  ex- 
penditures between  January   1,   1912   and 
February  28,  1915  out  of  income  or  other 
moneys  in  the  treasury  of  said  company  not 
derived  from  stock,  bonds,  notes  or  other 
evidences  of  indebtedness  of  said  company 
upon  lines  of  controlled  companies  of  the 
said  Third  Avenue  Railway  Company  here- 
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inafter  mentioned,  said  expenditureB  to  be 
evidenced  by  dranand  notes  of  the  Baid  com- 
panies respectively,  for  the  amounts  follow- 
ing, to  the  extent  that  the  sum  of  said  ex- 
penditures constitute  a  net  addition  and 
improvement  of  the  properties $451,022  61 

'Belt  Line  Railway  Corporation.  $73,091   53 

'  Bronx  Traction  Company 131,067  61 

"  Forty-second  Street,  Manhattan- 
Tille  and  St  Nicholas  Avenue 
Railway  Company 23,185  54 

"  New  York,  Westchester  and  Con- 
necticut Traction  Company...     24,047  54 

"  Southern     Boulevard     Railroad 

Company 64,013  97 

"  Westchester     Electric     Railroad 

Company 153,536  36 

"  Tonters  Railroad  Company 200,683  35 

$669,625  90 
"  from  which  deduct  a  credit  figure 
for  the  Union   Railway   Com- 
pany of 225,961  58 


$443,664  J 
'New    York    City    Interborough 

Railway  Company 7,358  ! 


$451,022  61 


.  For  expenses  of  sale  of  the  bonds  hereby  au- 
thorized and  to  make  up  the  discount  or 
deficiency,  if  any,  in  the  amount  realized 
npon  the  sale  to  net  not  less  than  seventy- 
eight  per  cent  (78%)  of  par  of  the  bonds 
sold  for  the  purposes  specified  in  subdi- 
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viaioDB  1,  2,  3,  4  and  5  of  this  paragraph  of 
this  section  to  be  applied  pro  rata  for  the 
purposes  therein  stated  not  exceeding  Hie 
,Bum  of $444,507  00 


$2,020,487  08 


**  Second.  That  for  ttie  said  expenditure  ee-ck  of  the  said  con- 
trolled companies  shall  give  to  the  Third  Avenue  Railway  Com- 
pany a  demand  non-n^otiable  promiaaory  note  for  the  amount  of 
the  expenditure  upon  its  lines  stated  above. 

"  Third.  That  in  order  to  provide  for  the  amortization  of 
expenditures  made  since  January  1,  1912,  under  franchises 
granted  for  limited  terms,  for  construction  and  improvement  upon 
lines  of  the  Union  Railway  amounting  to  $144,501,  and  of  Bronx 
Traction  Company  amounting  to  $62,853,  and  of  Southern  Boule- 
vard Railroad  Company  amounting  to  $12,240,  the  said  com- 
panies shall  severally  establish  and  maintain  amortization  funds 
and  before  paying  interest  on  their  indebtedness  or  declaring  or 
paying  any  dividends  on  their  capital  stock  each  of  the  said  com- 
panies shall  pay  in  cash  into  the  said  fund  of  such  company  out 
of  the  income  of  such  company  in  each  year  banning  July  1, 
1915,  the  following  sums  of  money,  to  wit: 

Union  Railway  Company $2,197 

Bronx  Traction  Company 786 

Southern  Boulevard  Railroad  Company 159 

plus  414  per  cent  upon  all  its  prior  payments  until  in  the  case  of 
each  company  its  said  fund  shall  amount  to  the  expenditures  afore- 
said upon  the  lines  of  said  companies,  respectively.  The  said 
funds  in  the  case  of  each  of  the  said  companies  shall  be  used  only 
for  the  acquisition  of  property  for  capital  or  investment  purposes 
or  the  discharge  of  obligations  of  the  said  company,  the  payment 
of  which  is  approved  by  the  Commission. 

"  Fourth.  That  all  of  the  said  bonds  issued  under  the  authority 
of  this  order  for  the  payment  of  expenses  and  discount  in  connec- 
tion with  the  approval,  issuance  and  sale  of  the  bonds  hereiby 
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authorized,  not  to  exceed  $444,507,  shall  be  amortized,  and  for 
such  amortization  the  said  Third  Avenue  Railway  Company  shall 
establish  and  maintain  an  amortization  fund  and  ^all  pay  in 
cash  into  said  fund  out  of  revenue  or  surplus  of  said  company  on 
the  30th  day  of  June,  1916,  and  on  the  30th  day  of  June  in  each 
year  thereafter  until  the  30th  day  of  June,  1959,  an  amount  of 
money  which  shall  not  be  less  than  seventy-six  one  hundredths  of 
one  per  cent  of  the  said  bonds  issued  to  pay  said  expenses  and 
discount  pins  41/2  per  cent  per  annum  upon  all  prior  payments 
into  said  fund  or  until  said  fund  with  accumulations  shall  hare 
flggi^ated  $444,507,  or  the  amount  of  said  bonds  issued  to  pay 
said  expenses  and  discount,  and  said  fund  shall  be  used  only  for 
the  purpose  of  retirement  of  mortgage  bonds  of  said  company  or 
for  other  purposes  approved  by  tho  Commission. 

"  Fifth.  That  said  company  shall  keep  separate,  true  and 
accurate  accoimts  showing  the  receipt  and  application  in  detail 
of  the  proceeds  of  the  sale  or  disposal  of  the  bonds  hereby  au- 
thorized to  be  issued,  and  on  or  before  the  tenth  day  of  each  month 
the  company  shall  make  verified  reports  to  the  Commission  stating 
the  sale  or  sales  of  said  bonds  during  the  previous  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  such  moneys;  and  said  accounts,  vouchers  and 
records  shall  be  open  to  audit  and  may  be  audited  from  time  to 
time  by  accountants  and  examiners  designated  for  such  purpose 
by  the  Commission. 

"  Sixth.  That  the  authority  hereby  given  to  issue  such  bonds 
shall  apply  only  to  bonds  issued  by  the  said  company  on  or  before 
the  30th  day  of  June,  1916. 

"  Section  4.  Further  Ordered  that  this  order  tate  effect  on 
the  8th  day  of  October,  1915,  and,  except  as  provided  in  the  sixth 
paragraph  of  section  3  limiting  the  duration  of  the  authority  to 
issue  said  bonds  hereby  granted,  continue  in  force  until  otherwise 
ordered  by  the  Commission,  and  that  within  ten  days  after  service 
upon  it  of  a  copy  of  this  order  the  said  company  notify  the  Com- 
mission whether  the  terms  of  this  order  are  accepted  and  will  be 
obeyed." 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion. 
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O.  C.  Semple,  for  lie  Commission. 

Evarts,  CLoate  &  Sherman,  by  Herbert  J.  Bickford,  for  the 
applicant 

Williams,  Commissioner. —  This  is  an  application  dated  De- 
cember 24,  1913,  for  an  order  of  the  Commission  authorizing 
Third  Avenue  Railway  Company  to  issue  4  per  cent  bonds  under 
its  first  refunding  mortgage  dated  December  20,  1911,  to  pay  for 
the  acquisition  after  January  1,  1912,  of  new  property,  or  to 
refund  debts  incurred  therefor,  or  to  reimburse  expenditures  out 
of  income  made  therefor,  and  to  pay  for  anticipated  improve- 
ments during  the  year  1914  either  upon  lines  of  its  own  railroad 
or  upon  lines  of  companies  of  whose  capital  stock  the  greater  part 
is  owned  by  the  Third  Avenue  Railway  Company. 

The  mortgage  provides  that  $12,092,000  of  the  bonds  of  the 
company  are  reserved  and  may  be  issued  to  pay  for  improvements 
and  additions  to  lines  of  railroad  owned  by  the  company  or  by  any 
of  the  controlled  companies  or  for  stock,  bonds  and  obligations  of 
any  other  street  railroad  company  if  the  Third  Avenue  Company 
shall  own  or  acquire  the  greater  part  of  the  stock  of  such  company. 
The  company  covenants  in  the  mortgage  that  no  proceeds  of  said 
bonds  shall  be  used  for  any  expenditure  chargeable  as  an  operating 
or  maintenance  expense  and  as  to  the  property  of  the  company  and 
the  property  of  the  controlled  companies  it  will  make  all  needful 
repairs,  renewals  and  replacements;  that  all  obligations  of  con- 
trolled companies  shall  be  security  for  the  bonds  and  delivered  to 
the  trustee,  but  until  default  the  company  may  receive  moneys 
paid  by  controlled  companies  out  of  income  for  principal  or  in- 
terest of  any  obligation,  other  than  bonds  and  funded  indebted- 
ness, and  may  uae  the  same  in  maintaining  and  operating  its 
railroad  and  for  any  other  lawful  purpose. 

The  Commission  on  February  20,  1914,  made  and  filed  a  pre- 
liminary order  in  this  proceeding  authorizing  an  issue  of 
$4,000,000  face  value  of  bonds  bj  the  Third  Avenue  Railway 
Company  to  be  sold  at  not  less  than  82,  the  proceeds  to  be  used  to 
pay  $2,306,500,  the  value  of  the  property  repreeented  by  securi- 
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ties  of  the  Bolt  Liae  Railway  Corporation  as  purchased  by  tiie 
Third  Avenue  Railway  Company,  and  the  rest  of  the  proceeds, 
$1,000,000  being  applicable  upon  account  of  the  purchase  of 
securities  of  and  claims  against  the  New  YoA  City  Interborough 
Railway  Company.  The  balance  $720,000,  represented  proceeds 
of  bonds  issued  to  pay  discount  growing  out  of  the  aale  of  Uie 
bonds  at  82,  making  in  all  $4,000,000  face  value  of  bonds. 

After  the  issuance  of  this  order  the  inquiry  proceeded  and  has 
continued  until  now. 

According  to  the  petition  of  the  company  the  property  acquired 
by  the  Third  Avenue  Railway  Company  consisted  mainly  of  stocks 
and  bonds  of  the  Belt  Line  Railway  Corporation  and  stocks,  bonds 
of  and  claims  against  the  New  York  City  Interborou^  Railway 
Company  and  stock  or  the  right  to  stock  of  the  Third  Avenue 
Bridge  Company  and  the  expenditures  for  improvements  and  addi- 
tions which  have  been  made  and  which  for  1914  were  proposed 
to  be  made  on  its  own  line  and  on  lines  of  the  following  corpora- 
tion known  as  controlled  companies  of  the  Third  Avenue  Railway 
Company,  namely,  Belt  Line  Railway  Corporation,  Forty-second 
Street,  Manhattanville  and  St.  Nicholas  Avenue  Railway  Com- 
pany, Bronx  Traction,  New  York,  Westchest^  and  Connecticut 
Traction  Company,  Pelham  Park  and  City  Island  Railway  Com- 
pany, Southern  Boulevard  Railway  Company,  Union  Railway 
Company,  Westchester  Electric  Railroad  Company  and  Yonkers 
Railroad  Ownpany. 

Belt  Line  Railway  Coepohatioh 
On  March  19,  1913,  the  Commission  authorized.  Case  160«, 
this  corporation  to  issue  $1,750,000  of  its  bonds  at  95  and 
$431,300  stock  at  par  to  acquire  property  of  the  company  formerly 
tnown  as  Central  Park,  North  and  East  River  Railroad  Com- 
pany and  popularly  known  as  the  Belt  Line.  In  Case  1620  the 
Commission  authorized  the  Third  Avenue  Railway  Company  to 
acquire  the  said  stock  and  bonds.  On  July  22,  1913,  Case  1703, 
the  Commission  authorized  the  further  issue  of  stock  of  $49,700 
at  par  for  the  same  purpose  and  acquisition  of  the  same  by  the 
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Third  Avenue  Company.  The  $1,750,000  of  bond*  at  96  and  the 
$481,000  of  stock  at  par  represented  as  value  of  the  property 
acquired  $2,143,500.  The  Third  Avenue  Railway  Company  pur- 
chased these  stocks  and  bonds  for  the  sum  of  $2,470,042.90.  The 
Commission,  Case  1723  (4  P.  S.  C.  R.  p.  411)  authorized  the 
Belt  Line  Corporation  on  November  7,  1913,  to  issue  $253,000 
at  par  of  stock  for  the  acquisition  of  cars  and  the  Third  Avenuo 
Railway  Company  was  authorized  to  acquire  liiia  stock.  This 
would  make  at  the  price  of  issue  a  valuation  for  these  securities 
as  follows: 

Stock  at  par $734,000 

Bonds  at  95 1,662,500 

Total $2,306,500 


For  these  securities  the  company  has,  however,  paid  or  is  pay- 
ing $2,470,042.99  plus  $253,000,  or  in  all  $2,723,042.99. 

Nbw  Yoek  City  Intbeboeodqh  Railway  Company 
The  Third  Avenue  Railway  Company  acquired  shares  of  stock 
of  this  company  of  the  par  amount  of  $4,221,000  by  leave  of  the 
Commission  (Cases  1503,  1564),  reported  in  volume  III,  Public 
Service  Commission  Reports,  pp.  337,  447,  out  of  a  total  issue 
of  $5,000,000  of  stock  outstanding.  It  also  purchased  bonds  of  the 
company  $1,672,000.  In  the  case  of  bonds  no  permission  of  the 
Commission  was  necessary.  The  Third  Avenue  Railway  Com- 
pany paid  for  these  stocks  and  bonds  $1,625,828.64.  The  pro- 
priety of  the  price  paid  by  the  Third  Avraiue  Company  for  the 
property  is  open  to  examination  both  as  to  the  stock  and  the  bonds, 
as  will  be  seen  by  a  reference  to  the  opinion  reported  above.  The 
holdings  are  now  stated  to  be  $4,417,000  stock,  $2,077,000  out  of 
$2,164,000  of  bonds,  and  of  the  latter  amount  $87,000  is  in  the 
sinking  fund  under  the  mortgage. 

These  bonds  have  been  issued  by  New  York  City  Interborougji 
Company  without  any  authority  from  the  Commission  and  in  con- 
siderable amounts  after  the  Public  Service  Commission  Law  was 
passed.     It  is  claimed  that  this  is  properly  done  under  a  contract 
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between  that  company  and  a  construotion  company  providing  for 
the  building  of  portions  of  ita  road  and  payment  therefor  in  bonds 
Thia  fact  might  aerionsly  affect  the  granting  of  this  application 
except  that  the  Third  Avenue  Railway  Company  has  also  acquired 
all  of  the  stock  of  the  company  except  $583,000  sharea  of  stock  and 
either  this  company  or  some  company  in  the  system  has  acquired 
and  now  owns  all  claims  against  the  New  York  City  Interborou^ 
Company  except  a  very  small  amount  To  determine,  therefore, 
whether  the  price  of  $1,676,766.81  paid  by  Third  Avenue  Rail- 
way Company  for  tlieae  shares,  bonds  and  claims  represents  the 
value  of  the  property  and  whether  the  bonds  now  desired  may 
properly  be  allowed  therefor,  it  has  been  deemed  necessary  to 
examine  as  to  the  value  of  the  properties  of  the  New  York  City 
Interborough  Railway  Company  represented  by  these  securities 
and  claims  bo  acquired  by  the  Third  Avenue  Company.  The 
engineer  of  the  Commission  made  an  appraisal  of  the  company's 
property  and  reported  its  physical  value  to  be  as  of  June  30,  1913, 
$1,225,466. 

These  facts  appearing,  the  Commission  made  its  preliminary 
order  authorizing  the  issue  of  $4,000,000  of  bonds  as  stated  above. 

After  the  order  was  made  the  Commission  continued  the  inquiry 
and  the  engineer  of  the  Commission  reported  the  value  of  the 
physical  property  of  the  New  York  City  Interborough  Railway 
Cranpany  as  of  October  1,  1914,  to  be  $1,421,996.  It  would 
seem  that  in  addition  to  the  $1,000,000  allowed  by  the  Commis- 
sion in  the  order  of  February  20, 1914,  a  further  sum  of  $421,996 
^Duld  be  allowed. 

Thihd  Avbnub  Ebidoe  Compant 
The  manner  in  which  financing  of  the  Third  Avenue  Bridge 
Company  work  and  expense  should  be  treated  has  been  involved  in 
four  cases  pending  before  the  Commission,  all  dependent  upon  a 
contract  between  that  company  and  other  companies  in  the  Third 
Avenue  Syatwn  for  operating  rights  over  the  lines  of  the  Bridge 
Company  and  over  the  Queensboro  bridge  which  required  the 
approval  of  tiie  board  of  estimate  and  apportionment  of  the  city 
of  New  York.    After  this  approval  was  given  March  10,  1915, 
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the  ConmiissioD  also  gave  its  approval  (Case  1897)  on  March  22, 
1915,  and  thereupon  authorized  the  Third  Avenue  Bridge  Com- 
pany (Case  1435)  to  apply  the  proceeds  of  $20,000  of  ita  stock 
authorized  in  that  case  toward  construction  expenditures  by  the 
Third  Avenue  Railway  Company  and  give  its  note  for  the  balance 
amounting  to  $92,908.64  (Case  1662),  and. the  Third  Avenue 
Railway  Company  was  authorized  to  acquire  and  hold  such  stock 
(Caae  1666).  The  eonatniction  expenditures  by  the  Third  Ave- 
nue Bridge  C<Hnpany  have  therefore  been  approved  in  this  case 
as  amounting  to  $112,908.64,  and  as  liiis  stotji  and  this  note  have 
been  acquired  by  the  Third  Avenue  Railway  Company,  bonds  may 
propwly  be  allowed  as  applied  for  to  that  amount. 

FsLHAH  Park  ahd  City  Isiai™  Railway  Company 
In  additicsi  to  securities  of  the  companies  just  mentioned,  the 
Commission  on  May  27,  1913,  granted  authority  (Cases  1655, 
1656,  4  P.  S.  C.  R.  314)  to  Pelham  Park  and  City  Island  RaO- 
way  Company  to  issue  stock  to  the  amount  of  $44,941.06  to  cover 
value  of  tracks,  etc.,  $4,800  for  cars  and  $67,2')8.94  (proceeds  to 
be  withdrawn  on  vouchers)  for  proposed  necessary  expenditures 
to  complete  and  improve  its  facilities,  making  a  total  authorized 
of  $117,000,  and  the  Commission  also  authorized  acquisition  of 
this  stock  by  Interborough  Rapid  Transit  Company  at  the  same 
time.  On  application  of  Third  Avenue  Railway  Company  (Caae 
1919),  the  Commission  authorized  that  company  on  March  19, 
1815,  to  purchase  and  acquire  all  the  outstanding  stock  to  the 
amount  of  450  shares  for  the  sum  of  $40,000,  and  by  order  of  July 
20,  1915  (Case  1976),  the  Commission  authorized  the  Third 
Avenue  Company  to  hold  the  same  and  to  acquire  any  further 
stock  at  par  authorized  by  the  order  in  Cases  1655  and  1656. 
Some  expenditures  have  been  made  upon  the  property  and  Third 
Avenue  Railway  Company  proposes  to  acquire  at  par  further 
stock  issued  to  pay  for  same. 

It  would  seem,  therefore,  that  bonds  may  properly  be  allowed  to 
represent  tiie  $40,000  paid  for  this  stock  and  to  represent  acquisi- 
tion of  further  stock  authorized  to  cover  audi  expenditures  to  the 
amount  of  $25,000. 
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Additions  and  Impkovbmbnts 
The  evidence  bIiows  expenditures  made  since  January  1,  1912, 
up  to  February  28,  1915,  upon  lines  of  Third  Avenue  Company 
and  upon  lines  of  the  controlled  onnpanies.  In  addition  to  this 
there  is  now  owing  and  unpaid  on  account  of  purchase  of  cars  by 
the  Third  Avenue  Railway  Company  $93,133.  The  expenditures 
referred  to  have  been  made  out  of  moneys  advanced  by  the  Third 
Avraiue  Railway  Company,  and  some  of  theee  expenditures  repre- 
sent improvwnenta  upon  the  various  lines  either  of  the  Third  Ave- 
nue Company  or  of  the  controlled  companies.  In  order  that  the 
net  amount  which  represents  additions  to  the  lines  of  either  the 
Third  Avenue  Company  or  of  any  controlled  company  may  be 
found,  not  only  must  the  amount  of  the  expenditure  and  the  nature 
of  that  expenditure  be  known  but  also  it  is  necessary  to  know  what 
capital  property  has  been  retired  from  the  capital  account  of  the 
company  during  the  same  period  and  whether  the  amount  credited 
out  is  equivalent  to  the  amount  in  the  beginning  chained  in  as  rep- 
resenting the  property  retired.  When  the  net  figure  for  each  com- 
pany has  been  found,  be  the  same  a  plus  figure  or  a  minus  figure 
for  the  period,  the  algebraic  sum  of  theee  represents  what  has  been 
really  added  to  the  property  of  the  Third  Avenue  System  for 
which  alone  bonds  of  the  Third  Avenue  Company  can  under  the 
statute  be  allowed.  A  figure  for  any  company  which  shows  a 
minus  quantity  during  the  period  by  reason  of  retirements  from 
its  capital  account  must  necessarily  go  to  reduce  the  sum  of  net 
figures  which  are  additions  upon  other  companies  in  the  system 
in  the  same  manner  as  if  instead  of  being  a  collection  of  separate 
companies  the  concern  was  a  single  company  made  np  of  separate 
branch  lines.  Otherwise  the  Commission  will  be  authorizing 
bonds  to  be  issued  under  the  statute  for  additicms  upon  one  portion 
of  the  property  which  are  wholly  or  partly  counterbalanced  by 
reductions  upon  other  parts  of  the  property. 

With  respect  to  the  issuing  of  bonds  to  reimburse  expenditures 
by  the  Third  Avenue  Company  out  of  income  for  improvements 
upon  either  the  Third  Avenue  Company's  line  or  upon  lines  of 
the  controlled  companies,  the  Public  Service  Commissions  Law, 
section  55,  provides  as  follows  by  the  amendment  of  1910 : 
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"A  common  carrier  *  *  *  may  issue  *  •  *  bonds 
*  *  *  payable  at  periods  of  more  tlian  twelve  months  after 
the  date  thereof,  when  necessary  *  *  *  for  the  reimbursement 
of,  moneys  actually  expended  from  income  or  from  any  other 
moneys  in  the  treasury  of  the  corporation  not  secured  by  or  ob- 
tained from  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  of  such  corporation,  within  five  years  next  prior  to 
the  filing  of  an  application  with  the  proper  commission  for  the 
required  authorization,  for  any  of  the  aforesaid  purposes  except 
maintenance  of  serrice  and  except  replacements  in  cases  where 
the  applicant  shall  have  kept  its  accounts  and  votichers  of  such 
expenditure  in  such  manner  as  to  enable  the  cammiseion  to  ascer- 
tain the  amount  of  moneys  so  expended  and  the  purposes  for  which 
such  expenditure  was  made;    *    *    •  " 

After  months  of  investigation  by  the  engineers  and  accountants 
of  the  Commission  it  appears  from  the  testimony  of  tiieee  subordi- 
nates of  the  Commission  that  the  net  figures  on  the  system  for 
improvements  and  additions  is  at  least  $875,584.15,  in  addition  to 
which  there  is  to  be  added  $7,358.29  for  expenditures  on  the  New 
York  City  Interborough  Railway  Company,  making  in  all  at  least 
$882,942.44,  of  which  amount  $431,919.83  repreeente  expendi- 
tures upon  the  lines  of  the  Third  Avenue  Railway  Company  itself. 

The  company,  however,  contends  that  the  net  figures  for  the 
Third  Avenue  and  for  the  Union  are  not  laige  ^ou^  for  the 
reason  that  to  the  amount  repres«iting  cars  retired  from  the 
capital  accounts  of  liiose  companies  during  the  period,  the  engi- 
neers and  accountants  have  given  too  large  a  figurei,  in  that  they 
have  required  each  car  retired  to  carry  a  proportion  of  the  amount 
at  which  all  the  cars  of  the  company  as  entered  in  its  books  at 
the  opening  of  business  January  1,  1912,  or  in  the  case  of  the 
Union  May  1,  1912,  was  diarged  up  in  capital  account. 

It  appears  that  since  the  Commission  came  into  office  in  1907 
there  were  no  retirements  of  cars  from  the  Union  capital  account 
until  the  receivership  in  and  after  1908,  and  that  during  the  re- 
ceivership 235  cars  were  retired  from  the  Union  without  any 
credit  at  all  to  capital  account,  and  in  addition  to  that  8p  cars 
were  retired  at  an  average  of  about  $491  per  car,  which  were 
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carried  in  the  aoeount  at  least  $3,000  per  car.  If  the  accounts, 
particularly  of  the  Union,  were  rectified,  it  may  be  that  the  net 
figure  for  retirements  upon  the  Third  Avenue  and  upon  the  Union 
might  he  readjusted. 

ily  suggestion  is,  therefore,  that  the  CommiBsion  allow  the 
amount  now  reported  by  the  engineers  and  accountants  and  that 
the  matter  of  rectification  of  accounts  to  show  proper  retirements 
from  capital  account,  particularly  on  the  Union,  be  taken  up  with 
the  company  and  after  the  matter  has  been  further  investigated 
und  the  records  thoroughly  examined  again  as  rectified,  the  Com- 
mission may  be  in  position  to  find  that  the  net  figure  for  additions 
and  improvements  is  greater  than  that  now  allowed  and  allow  a 
further  issue  of  bonds  to  represent  this  increase. 

The  figures  for  the  various  companies  as  reported  by  the  engi- 
neers are  aa  follows: 

Belt  Line  Railway  Corporation $73,091  63 

Bronx  Traction  Company 181,067  61 

Forty-second  Street,  Manhattanville  and  St.  Nicho- 
las Avenue  Railway  Company 23,185  54 

Xew  York,  Westchester  and  Connecticut  Traction 

Company 24,047  54 

Southern  Boulevard  Railroad  Company 64,013  97 

Third  Avenue  Railway  Company 431,919  83 

Union  Railway  Company *225,961  58 

Westchester  Electric  Railroad  Company 153,536  30 

Yonkers  Railroad  Company 200,683  35 

Total   $875,584  15 

New  York  City  Interborough  Railway  Company. .  7,358  29 


>  $882,942  44 


I  accordingly  recommend  that  an  order  be  entered  allowing 
bonds  to  be  issued  for  the  following  purposes : 
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(1)  To  pay  balance  owing  for  fifty  low  step  care. .       *93,133  00 

(2)  To  pay  for  $25,000  shares  at  par  capital  stock, 

Pelham   Park   and    City    Island   Railroad 

Company 25,000  00 

(3)  To  reimburse  the  treasury  for  expenditures 

out  of  income,  etc,  in  purchasing  bonds, 
stock  and  claims  against  New  York  City 
Interborough  Railway  Company  over  and 
above  $1,000,000  allowed  by  the  order  of 
February  20,  1914   421,996  00 


(4)  To  reimburse  the  treasury  for  expenditures  out  of  meome^ 

etc.,  aa  follows: 

(a)  To  acquire  450  shares  of  stock,  Pelham 

Park  and  City  Island  Railroad  Com- 
pany         $40,000  00 

(b)  To    acquire    $20,000    shares   par    value 

capital   stock.    Third    Avenue   Bridge 

Company 20,000  00 

(e)  To  acquire  demand  note  of  the  same  com- 
pany, dated  July  1,  1914 92,908  64 

(d)  For  acquisition  of  property  and  for  addi- 
tions on  Third  Avenue  Railway  Com- 
pany lines  January  1,  1912,  to  Feb- 
ruary 28,  1915 431,919  83 

(5)  To  reimburse  the  treaaury  for  expenditures 

during  the  same  period  representing  net  ad- 
ditions upon  the  controlled  lines  of  the 
Third  Avenue  companies  over  and  above  that 
upon  the  Third  Avenue  proper  allowed 
under  subdivision  (d)  above $451,022  61 

(6)  Expenses  of  sale  and  to  make  up  discount. . . .      444,507  00 

T***^  $2,020,487  00 
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The  order  may  be  drawn  to  authorize  an  issue,  tliCTefore,  of 
$2,020,500  of  bonds,  the  same  to  be  solfl  at  not  leaa  than  78  per 
cent  of  the  face  value  thereof. 

CkaUj  Wood  and  Haywabd,  Commiefiioners,  concur;  IIcCall, 
Chairman,  abeent 

Cbau,  Commissioner. —  I  concur  in  the  opinion  of  Commis- 
sioner Williams. 

The  reorganization  proceedings  throiigh  whieli  the  petitioner 
acquired  its  property  did  not  constitute  a  purchase  thereof,  but 
was  a  readjustment  of  the  interests  therein  of  the  bondholders  and 
stockboldera  of  the  old  company.  The  value  of  the  property  was 
immaterial.  People  ex  reL  Third  Ave.  Ry,  Co.  v.  Commission, 
145  App.  Div.  318 ;  203  N.  T.  299. 

In  my  opinioD  the  application  should  be  granted  in  full. 


In  the  Matter  of  the  Hearing  on  the  Kotion  of  the  Commission 
on  the  Question  of  Alterations  and  Changes  in  Fbesji  Pokd 
RoADj  Metbopolitan  Avenue  and  Bdbhwick  Junction 
Gkade  Crossings  with  Tracks  of  the  Long  Island  Railroad 
Company 

Case  No.  1261 

(Public  Service  CommiHsiun,  Fint  District,  October  13,  lOlS) 

Bliminatian  of  srada  ciOHingi  —  steam  railroads  —  alteratiou  inddeiital  to 
improTementi  —  petition  for  erection  of  a  steel  and  concrete  bridge  «t 
Collins  avenue.  Queens  county,  in  place  of  an  overhead,  wooden  bridge 
denied. 

Upon  a  petition  hj  the  Maapetb  Civic  League  nnd  others  to  construct 
a  steel  and  concrete  bridge  at  Collins  avenue,  estimated  to  cost  atiout 
t30,000,  in  place  o(  the  old  wooden  bridge  crossing  at  that  point,  which 
it  was  deemed  necessary  to  reconstruct  in  the  course  of  the  worl^  on 
the  elimination  of  the  grade  croasingB  alxiut  1,500  feet  east  thereof,  at 
the  intersection  of  Fresh  Pond  road  and  Metropolitan  avenue,  Busbwick 
Junction  station,  borough  of  Queens,  city  of  New  York,  said  reconstruc- 
State  Deft.  Rept.^Voi.  7  2 
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tioD  being  «itimat«d  to  coat  only  ftbout  90,000.  feld  — tlutt  under  the 
ctrcumBtincea  appearing,  tlie  reconstructed  bridge  of  tteel  uolumni  and 
(ramee  and  wooden  flooring  witli  tlie  ume  roadway  width  bb  tliat  at  the 
old  bridge  would  render  BatiBfactory  service  and  that  public  safety  doet 
not  at  present  require  a  steei  and  concrete  bridge. 

On  July  22,  1910,  the  Commiseion  Mitered  an  order  ia  Caae 
No.  1261,  directing  a  hearing  to  determine  the  mode  of  elimi- 
nating the  grade  croBsings  of  the  Long  Island  Railroad  Company 
at  the  intersection  of  Fresh  Pond  road  and  Metropolitan  avenue, 
borougli  of  Queens,  city  of  New  York. 

By  order  of  December  8,  1911,  the  Commission  directed  the 
alteration  of  the  grade  crossinga  by  depressing  the  railroad  tracks 
and  elevating  the  streets. 

In  order  to  facilitate  the  work  on  the .  improvement  it  was 
deemed  necessary  to  remove  the  wooden  bridge  carrying  Collins 
avenue  over  the  tracks  at  about  1,500  feet  west  of  the  crossings 
which  were  to  be  altered,  and  to  construct  a  new  bridge  substan- 
tially the  same  as  the  old  bridge,  with  steel  columns  and  frames 
and  wooden  flooring.  Such  a  bridge  did  not,  however,  meet  with 
the  approval  of  the  Maspeth  Civic  League  and  other  residents  in 
tiie  vicinity  of  the  improvement,  and  they  filed  a  petition  dated 
August  27,  1915,  asking  that  the  Commission  direct  the  con- 
struction of  a  steel  and  concrete  bridge  estimated  to  cost  about 
$30,000  instead  of  the  old  bridge  which  could  be  reconstructed 
for  about  $6,000. 

On  October  13,  1915,  the  Commission  adopted  a  m^norandum 
denying  the  petition. 

The  further  facts  as  to  the  matter  appear  in  the  following 
memorandum  of  the  Commission ; 

Bt  thb  Commissioit. —  The  Maspeth  Civic  League  and  other 
residents  in  the  immediate  vicinity  have  filed  a  petition  protesting 
against  the  erection  of  a  wooden  bridge  by  the  Long  Island  Rail- 
road Company,  and  requesting  the  erection  of  a  steel  and  concrete 
bridge,  asserting  that  the  wooden  bridge  to  be  erected  is,  because 
of  its  narrowness,  inadequate  for  the  service  it  must,  give,  i.  €,, 
a  right  of  way  for  pedestrians. 
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Fresh  Pond  road  and  Metax)politan  avenue,  in  the  borough  of 
Qneens,  intersected  each  other  and  the  tracks  of  the  Montauk  divi- 
BiMi  of  the  Long  Island  Eailroad  Company  at  grad&  Collins 
avenue  lies  about  1,500  feet  weat  of  the  intersection  of  Fresh 
Pond  road  and  Metropolitan  arenua  It  did  not  cross  the  railroad 
at  grade  but  orossed  it  by  an  overhead  wooden  bridge  which  had 
no  sidewalk. 

On  July  22,  1910,  the  Commission  commenced  a  proceeding  for 
the  dimination  of  the  grade  crossings  of  the  Long  Island  Railroad 
Company  at  Fresh  Pond  road  and  Metropolitan  avenue,  and  on 
December  8,  1911,  adopted  an  order,  which  was  modified  by  an 
order  adopted  November  21,  1913,  directing  the  alteration  of 
these  grade  crossings  by  depressing  the  railroad  tradks  and  ele- 
vating the  street.  Matto-  of  Fresh  Pond  Hoad  Grade  Crossing, 
2  P.  S.  C.  (Irt  Dist.)  763;  4  id.  589. 

Neither  the  resolution  for  a  hearing  in  the  proceedings  nor  the 
final  order  contained  any  provision  with  regard  to  Collins  avenue. 

At  the  time  when  the  orders  were  made,  the  Railroad  Law 
onpowered  the  Commissi(Hi  to  require  changes  in  a  crossing  which 
crossed  a  railroad  only  at  gradey  but  the  law  has  since  been 
amended  so  as  to  give  the  Commission  power  to  require  changes 
in  crossings  at  grade,  below  or  above  grada  Laws  of  1914,  chap. 
378.  The  Collins  avenue  bridge  could  not,  therefore,  have  been 
included  in  this  proceeding  when  the  determination  of  the  Com- 
mission was  mada 

In  the  course  of  the  work  of  eliminating  the  Fresh  Pond  road 
and  Metrop(^itan  avenue  grade  crossings,  it  appeared,  however, 
that  to  depress  the  railroad  in  accordance  with  the  grades  con- 
templated at  the  hearing  and  in  conformity  with  plana  presented 
to  and  approved  by  the  Ccanmission,  in  connection  with  the  Fresh 
Pond  road  and  Metropolitan  avenue  elimination,  the  reconstruc- 
tion of  the  Collins  avenue  bridge  was  essential.  Two  courses 
were  open,  either  preserving  the  existing  overhead  bridge,  or  de- 
molishing that  and  constructing  a  new  ona  It  was  found  that  the 
preservation  oi  die  existing  bridge  while  work  was  going  on,  and 
the  alteration  of  it  to  fit  properly  with  the  elimination  work 
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would  cost  as  much  as  th©  construction  of  a  new  bridge  of  sub- 
stantially the  same  type,  and  would  also  involve  greater  difficulty 
than  tbe  simple  replacement  of  the  old  bridge  by  a  similar  new 
one.  Engineers  of  the  railroad  company  and  the  engineers  of  the 
Commission,  therefore,  agreed  that  it  would  be  advisable  to  re- 
place the  Collins  avenue  bridge.  The  attitude  of  the  chief  engi- 
neer of  the  Commission  was,  nevertheless,  that  the  elimination 
should  not  be  called  upon  to  provide  a  bridge  of  improved  char- 
acter at  this  point,  because,  the  work  on  the  Collins  avenue  bridge 
being  incidental  to  the  elimination  work,  only  the  coat  of  replace- 
ment should  be  charged  to  it.  The  construction  of  the  present 
bridge  will  cost  about  $6,000,  whereas  a  bridge  of  the  type  desired 
by  the  petitioners  will  cost  between  $25,000  and  $30,000. 

Upon  the  recommendation  of  the  chief  en^neer,  the  Com- 
mission, on  March  15,  1915,  adopted  a  resolution  approving  a 
plan  submitted  by  the  Long  Island  Railroad  Company  for  the 
replacement  of  the  Collins  avenue  bridge,  and  on  June  15,  191S, 
adopted  a  further  resolution  approving  a  revised  plan. 

The  resolution  expressly  provided  "  that  the  approval  of  said 
drawing  shall  not  bind  the  State  of  New  York  or  the  city  of  New 
York  to  pay  any  share  of  the  cost  of  any  addition  or  betterment  to 
the  railroad  as  may  appear  on  this  plan  or  drawing  over  and 
above  such  work  as  is  necessary  to  the  elimination  of  the  crossing." 

Section  91  of  the  Railroad  Law  provides  that  "  The  mayor 
and  common  council  of  any  city,  the  president  and  trustees  of  any 
village,  the  town  board  of  any  town,  the  board  of  supervisors  of 
any  county  within  which  a  street,  avenue,  highway  or  road  or  new 
porti(m  or  additional  widths  of  a  street,  avenue,  highway  or  road 
crosses  or  is  crossed  by  a  steam  surface  railroad  at  grade,  below  or 
above  grade  by  structures  heretofore  constructed,  or  any  steam 
surface  railroad  company,  whose  road  crosses  or  is  crossed  by  a 
street,  avenue,  highway  or  road  or  new  portion  or  additional  width 
of  such  street,  avenue,  highway  or  road  at  grade,  below  or  above 
grade,  may  bring  their  petition  in  writing  to  the  public  service 
commission,  therein  ailing  that  public  safety  requires  an  alter- 
ation in  the  manner  of  such  crossing,  its  approaches,  the  method  of 
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croesiDg,  tiie  location  of  the  crossing,  a  oliange  in  the  existing 
structure  in  which  such  crossing  is  made,"  etc. 

Section  95  of  the  Eailroad  law  provides  that  "  The  public 
service  commission  may,  in  the  absence  of  any  application  there- 
for, when  in  its  opinion  pvhlic  safety  requires  an  alteration  in  an 
existing  grade  crossing  or  a  change  in  any  existing  structure  above 
or  below  grade,  institute  proceedings  on  its  own  moticm  for  an 
alteration  in  such  grade  crossing  or  structure,"  etc 

It  will  be  observed  that  the  petitioners  do  not  come  witWn  the 
provisions  of  section  91  of  the  Railroad  Law  enumerating  the  par- 
ties upon  whose  petition  the  Commission  may  act.  Undw  section 
95  of  the  Railroad  Law,  the  Commission  may,  however,  commence 
a  proceeding  upon  its  own  motion,  but  it  must  appear  that "  public 
safety"  requires  an  alteration. 

The  bridge  in  the  course  of  construction  is  of  steel  columns  and 
steel  frames,  with  a  wooden  floor  systenL  The  same  roadway 
width  is  provided  as  that  of  the  old  bridge,  with  the  exception  that 
there  was  a  center  truss  in  the  old  bridge.  There  were  no  side- 
walks in  the  old  bridge  and  the  condition  is  duplicated  in  the  new, 
but  brackets  for  the  support  of  sidewalks  can  be  attached  to  the 
new  structure.  It  is  also  noted  that  there  are  do  paved  sidewalks 
on  Collins  avenue  in  the  vicinity  of  the  bridge.  The  expense  of 
maintaining  the  old  bridge  was  borne  by  the  railroad  company, 
which  will  likewise  bear  the  expense  of  maintaining  the  new  one. 
The  railroad  company  has  secured  the  steel  columns  and  frames 
necessary  for  the  new  bridge  and  the  foundations  and  beam  sup- 
ports have  already  been  erected.  The  point  of  the  objection  to  the 
present  construction  is  that  it  is  a  reproduction  of  the  old  bridge. 
Fop  all  practical  purposes,  the  new  bridge  will  be  just  as  service- 
able as  the  old  one,  but  the  cost  of  any  improveiment  in  the  type 
of  the  new  bridge  over  the  type  of  the  old  one  cannot,  under  the 
law,  be  chained  to  grade  crossing  elimination,  which  is  divided 
among  the  railroad  company,  the  State,  and  the  city.  Nor  does 
it  appear  to  the  Commission  that  "  public  safety "  at  this  time 
requires  the  alteration  of  the  bridge  by  the  substitution  for  it  of 
a  concrete  and  steel  on&     There  is  no  grade  crossing  at  Collins 
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avenue,  whereas  the  eliminatioa  of  actual  grade  crossiogs  is 
awaiting  the  appropriati<Hi  by  the  State  of  sufficicat  funds  to 
carry  out  the  work. 

The  Commission  is,  therefore,  of  the  opinion  that  the  petition 
should  be  denied. 


In  the  Matter  of  the  Hearing  on  the  Complaint  of  WALXsa  H. 
BiTTMAN  and  Others  against  the  Edison  Electkio  Illumi- 
HATiNQ  Company  of  Brooklyn  as  to  Alleged  Refusal  to  Fumiah 
S«rrioe 

Case  No.  1975 

(Public  Service  CommiBBiou,  First  Diatrict,  October  IS,  1&16) 

.BlKtiical  corpontjona  —  eztendOD  of  uudiu,  when  Tefvacd. 

Upon  a  complaint  against  the  Edieon  Electric  Illuminating  Company 
of  Brooklyn  for  failure  to  extend  ita  mains  to  connect  with  the  com- 
plainant's premises  on  Jefferson  avenue,  between  Beid  and  Patchen 
avenues,  borough  of  Brooklyn,  city  of  New  York,  except  upon  prepay- 
ment of  half  the  eoit  of  said  extension,  said  prepayment  to  be  refunded 
to  the  compluinant  by  allowances  of  half  the  amount  of  his  monthly 
bills,  it  appeared  that  with  the  exception  of  a  church  located  in  the 
flame  block  with  the  complainant,  which  was  served  by  a  200  feet 
extension  wire  from  the  mains  of  the  respondent  on  Patchen  avenue, 
none  of  the  buildings  besides  that  of  the  complainant  was  wired  for 
electricity  and  none  of  the  other  residents  would  guarantee  to  use  elec- 
tricity. Held  —  that  in  view  of  the  improbability  ot  any  additional 
demand  for  service  in  connection  with  the  extension  required  by  the 
complainant  and  the  consequent  small  amount  of  revenue  obtainable 
therefrom,  the  extension  will  not  be  ordered  by  the  Commission. 

The  proceeding  in  this  case  was  started  upon  the  complaint  of 
Dr.  Walter  H,  Bittman  and  others  against  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  for  failure  to  furnish  electric 
service.  A  resolution  directing  a  hearing  was  adopted  by  the 
Commission  on  June  18,  1915. 

On  October  13,  1915,  the  Commission  entered  an  order  pui^ 
Buant  to  an  opinion  of  Commissioner  Hayward  adopted  on  ihat 
day  dismissing  the  complaint. 

The  further  facts  as  to  the  matter  are  set  forth  in  the  opinion 
adopted : 
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H.  H.  Whitman,  for  the  Commiseioiu 

Hateh  &  Sheehan,  by  Aahlej  T.  Cole  and  T.  I.  Jones,  for  the 
respondant 

Eatwasd,  Commissioner. —  The  complainants  reisde  in  Jeflfer- 
Bon  av^ino,  borough  of  Brooklyn,  in  the  block  between  lUtid 
avenue  and  Fatchen  avenue.  There  are  electric  mains  in  both  of 
theee  avenues  and  also  in  Hancock  street,  which  is  parallel  and 
immediately  to  the  south  of  Jefferson  avenue.  There  are  no  elec- 
tric wires  in  this  block  in  Jefferson  avenue  except  one  about  200 
feet  in  length  running  from  Patchen  avwiue  to  serve  a  church. 
The  block  is  altogether  built  up,  the  houses  being  mostly  the  two 
story  and  basement  brownstone  type,  all  of  which  are  occupied. 

Dr.  Walter  H.  Bittman,  one  of  the  petitioners,  is  a  dentist  and 
has  rraited  offices  at  739  Jeffeison  avenue  in  the  block  in  question. 
He  has  wired  his  offices  to  receive  electric  current,  whidi  is  a 
necessity  in  the  practice  of  modem  dentistry,  but  the  Edison 
Electric  Company  of  Brooklyn,  which  has  the  exclusive  ri^t  to 
supply  electricity  in  this  section,  refuses  to  extend  its  mains  so 
as  to  supply  him  with  electricity,  unless  he  makes  a  prepayment 
of  $475,  which  amounts  to  approximately  one-half  of  the  esti- 
mated cost  of  the  extension,  exclusive  of  house  services.  This 
prepayment,  in  accordance  with  t^e  general  practice  of  the  com- 
pany, would  be  refunded  to  Dr.  Bittman  by  rebating  on&-half  of 
his  monthly  bills. 

Four  of  the  other  petitioners,  all  residraits  of  the  block,  and  one 
of  them  Dr.  Bittman's  landlord,  testified  that  they  desired  the  ex.' 
tension  but  they  would  not  bind  themselves  to  wire  their  houses  or 
to  take  current,  and  it  seemed  that  their  motives  in  endeavoring 
to  have  this  extension  ordered  were  in  part  to  enhance  the  value 
of  their  real  estate  and  in  part  to  accommodate  their  neighbors. 

There  is  no  question  that  this  Commission  has  power  to  order 
the  company  to  extend  its  mains  regardless  of  the  immediate 
revenue  which  will  be  derived  therefrom  (Public  Service  Com- 
missions Law,  §  66,  subd.  2),  but  while  the  Commission  has  such 
power,  it  must  use  its  best  discretion  in  eac^  particular  case  and 
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it  does  not  Beem  to  me  that  it  would  be  a  proper  exeroiae  of  that 
diBcretioD  to  order  the  extension  prayed  for  in  this  casa 

As  I  have  said,  none  of  the  residents  on  the  block  except  Dr. 
Bittman  have  definitely  signified  their  intention  to  use  current 
and  it  appears  that  Dr.  Bittman's  hill  for  electricity  will  average 
under  ten  doUarf  per  month.  The  sure  immediate  revenue  is 
therefore  very  email,  and  in  view  of  the  age  of  the  houses  on  the 
block  and  the  fact  that  the  residents  are  habituated  to  the  use  of 
gas,  it  seems  probable  that  the  consumption  of  electricity  will  not 
justify  the  extension  for  a  long  time  to  come,  if  ever. 

I  therefore  believe  that  the  complaint  should  be  dismissed. 

Cram,  Williams  and  Wood,  Commissioners,  concur;  McCall, 
Chairman,  absent. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
aa   to   the   Rate   Scbedule   of   the   New    Tobe   Ediso:) 

COUPANT 

Case  No.  1958 

In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
as  to  the  Rate  Schbculb  ov  the  United  Electbic  Lioht  ahd 
PowBE  Company 

Case  No.  1968 

(Public  Service  CommiBBion,  First  District,  October  IB,  IS15) 

BlectilcAl  corpoiations  —  latea  and  dutTgea  —  reasonable  rate  per  Mlowatt 

hour,  mazimnm  demand,  for  breakdown  aerTice. 
Canent  must  be  supplied  to  aU  applicants. 
Each  cnstomet  in  a  building  entitled  to  only  one  meter. 
Additional  service  la  not  ncceHarily  based  on  discrimination. 
Exchanse  service  conditions  to  be  described. 

ProTislons  as  to  when  master  meters  and  tenant  meters  are  to  be    Installed. 
Electrical  corporations  required  to  furnish  free  renewal  of  tungsten  lamps  to 

customers. 
Regulations  as  to  price  list  of  Umps  and  sale  of  metera  —  price  tiat  of  Utnps 

and  meters  to  be  published. 

Upon    a    hearing    on    the    motion    of    the    Commission    on    the    tariff 

schedules  filed  hy  ttie  New  Yoric  Ediaon  Company  and  the  United  Electric 
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Ligbt  and  Power  Company,  it  a.ppeared  that  at  Uie  rate  of  $2i  per 
kilowatt  hour  of  maximum  demand  tor  breakdown  lervice,  which  covered 


without  extra  charge  the  currant  consumed  at  standard  ratea  up  to  that 
amount,  only  about  8  per  cent  of  the  current  covered  by  breakdown 
■errice  contracts  was  not  coneumed,  making  the  rates  for  current  actually 
oouMuned  under  Mid  contracts  nearly  the  same  as  the  standard  rates 
charged  to  customers  having  no  private  pUnta.  feU  — that  the  rat«s 
prescribed  in  the  tariff  schedule  for  breakdown  service  contracts  are 
reaacmable. 

Supply  of  current  shall  not  be  denied  to  any  applicant  on  the  ground 
that  he  owna  or  operates  or  is  a  customer  of  a  private  plant  provided 
■aid  applicant  does  not  sell  current  outside  of  his  own  premises. 

Only  one  meter  shall  be  supplied  to  each  customer  in  a  building,  and 
owners  or  lessees  of  buildings  desiring  to  resell  current  to  tenants  ahalt 
instal  and  read  tenants'  meters  at  their  own  expense. 

(Williams,  Commissioner;  McCall,  Chainnan,  and  Wood,  Commissioner, 
concurring;  Ilayward  and  Cram,  Commissioners,  dissenting)  Conjunc- 
tional service  supplied  to  two  or  more  buildings  within  100  feet  of  each 
other  under  the  same  ownership  or  leasehold  and  connected  to  the  aame 
aervice,  although  metered  for  the  convenience  of  the  electrical  corpora- 
tion by  separate  meters  in  each  building  is  not  subversive  of  the  require- 
ment of  "  one  meter  to  each  customer." 

The  UrilT  schedules  or  other  service  regulations  shall  prescribe  the 
conditions  governing  applieationa  of  customers  for  eichsnge  service  be- 
tween the  direct  current  of  the  New  York  Edison  Company  and  the 
alternating  current  of  the  United  Electric  Light  and  Power  Company 
when  either  of  said  currents  may  be  required  by  laid  customers. 

Where  an  owner  or  a  lessee  of  a  building  purchases  current  for  resale 
to  tenants  or  subtenants,  the  amount  of  current  entering  the  building 
ihall  be  metered  by  a  master  meter  installed  and  read  by  the  electrical 
corporation,  and  the  owner  or  lessee  shall  himself  install  and  read 
tenants'  meters  to  check  the  current  consumed  by  the  tenants  or  sub- 
tenants. 

Electrical  corporations  shall  furnish  their  customers  with  free  lamp 
renewals  of  fifty  watts  or  more,  all  of  said  lampi  to  be  tungsten  lamps 
or  other  lamps  of  an  efflciency  of  not  less  than  one  and  one-quarter  watts 
per  candle  power,  and  smaller  tungsten  lamps  at  a  charge  of  not  more 
than  the  additional  renewal  cost  of  said  lamps  over  the  cost  of  gem 
lamps  of  the  same  sises. 

The  tariff  schedules  filed  with  the  Commission  by  electrical  corpora- 
tions shall  contain  a  list  of  prices  charged  to  consumers  for  lamps  sold 
by  said  corporations. 

The  tariff  schedule  filed  with  the  Commission  shall  contain  the  tarma 
of  aale  of  meters  installed  upon  the  customers'  premises. 

Hearinga  in  Cases  Nob.  1958  and  1968  were  commenced  on  lie 
motion  of  the  Commission  by  a  resolution  adopted  May  11,  1915, 
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pursuant  to  numeroas  oomplaiDts  made  against  the  tari£F  echodulea 
filed  with  the  OommisBion  by  the  New  York  Edison  Company  and 
United  Electric  Li^t  and  Power  Company  in  compliance  with  an 
order  entered  by  the  Commission  on  March  16,  1915,  in  Oaaes 
Noe.  1395  and  1492,  reducing  the  maximum  rate  for  current  from 
ten  c^its  to  eight  cents  per  kilowatt  hour.  Although  the  order 
was  directed  only  to  the  New  York  Edison  Company,  the  United 
Electric  Light  and  Power  Company,  affiliated  with  the  former, 
voluntarily  complied  with  the  Commission's  determination.  Both 
companies  filed  supplemental  tariff  schedules,  effective  May  1, 
1915,  revising  rates  and  service  riders  affected  by  the  opinion 
and  order  adopted  by  the  Commission. 

On  October  15,  1915,  the  Commission  adopted  an  opinicm  of 
Commissioner  Williams  and  entered  two  orders  pursuant  thereto 
directing  the  New  York  Edison  Company  and  United  Electric 
Light  and  Power  Company,  respectively,  to  amend  their  tariff 
schedules  and  service  regulations  in  respect  to  certain  particulars 
enumerated  in  the  orders  set  out  below. 

Upon  the  motion  to  enter  the  orders  Chairman  McCall  and 
Commissioners  Williams  and  Wood  voted  for,  and  C<»mnis8ioQer8 
Cram  and  Hayward  against,  the  entry  of  the  orders.  Commis- 
sioner Hayward  filed  a  dissenting  opinion. 

The  orders  entered  by  the  Commissitn  in  Cases  1958  and  1968 
provided  as  follows : 

"  First.  That  the  New  York  Edison  Company  shall  not  refuse 
to  supply  electric  current  to  any  applicant  therefor  under  the 
appropriate  classification  of  its  rate  schedule  on  the  ground  that 
said  applicant  is  either  the  owner  or  operator  of  an  isolated  or 
private  plant,  or  a  customs  thereof;  provided  said  applicant  is 
not  selling  electric  current  to  others  outside  of  his  own  premises. 

"  Second.  That  on  and  after  January  1,  1916,  the  said  com- 
pany shall  determine  the  amount  of  current  supplied  to  each  cus- 
tomer by  means  of  a  master  meter  or  meters  installed  on  the  prem- 
ises of  the  customer ;  the  said  company  ^all  not  be  permitted  to 
install  more  than  one  meter  to  a  service  under  eadi  contract, 
except  where  more  than  one  meter  is  required  to  secure  proper 
metering  efficiency,  the  safety  of  the  service  or  to  meet  exceptional 
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local  service  conditiona,  but  in  no  cas©  shall  additional  meters  be 
fnmiEdied  Bolely  for  the  convenience  or  purposee  of  the  customer. 

"  Third.  The  schedule  or  service  r^ulations  diall  prescribe  the 
wmditions  under  which  a  customer  of  the  New  YoA  Ediswi  Com- 
pany may  make  application  for  exchange  service  to,  and  may  re- 
ceive exchange  service  from,  the  United  Electric  Light  and  Powot 
Company  when  neoessaiy  to  operate  such  cnetomer'fl  special 
apparatus. 

"  Fourth,  That  the  said  company's  rate  schedule  shall  contain 
in  full  tixe  terms  under  which  the  said  company  will  sell  any 
meters  now  owned  or  installed  by  it 

"  Fifth.  That  on  and  after  January-  1,  1916,  the  incandescent 
lamps  furnished  as  renewals  under  the  lamp  service  agreement  by 
said  New  York  Edison  Company  shall  be  Tungsten  lamps  of 
standard  efficiencies  and  ratings,  or  other  lamps  of  like  or  of 
greater  efficiency  and  ratings,  and  that  thereafter  said  company 
shall  not  so  furnish  to  its  customers  Gem  lamps  or  other  lamps 
of  an  efficiency  of  less  than  one  and  one-fourth  watts  per  candle 
power.  Tungsten  lamps  of  fifty  watts  and  above  to  be  furnished 
as  such  renewals  without  extra  charge,  and  the  smaller  sizes  at  an 
extra  charge,  which  shall  be  no  more  than  the  additional  renewal 
cost  of  such  smaller  lamps. 

"  Sixth.  That  if  said  company,  on  and  after  January  1,  1916, 
undertakes  to  sell  lamps  aside  from  its  lamp  service  agreement, 
its  prices  therefor  shall  be  based  upon  the  actual  cost  of  said  lamps 
and  not  on  consideration  of  consumption  of  current,  and  that  its 
schedule  of  such  lamp  prices  shall  be  printed  in  its  rate  schedula 

"  Seventh.  Except  as  otherwise  provided  in  this  order,  the 
rate  schedule  of  the  New  York  Edison  Company  which  was  filed 
to  take  effect  May  1,  1916,  shall  be  in  full  force  and  effect  from 
the  date  this  order  becomes  effectiva 

"  First.  That  the  United  Electric  Light  and  Power  Company 
shall  not  refuse  to  supply  electric  current  to  any  applicant  there- 
for under  the  appropriate  classification  of  its  rate  schedule  on  the 
ground  that  said  applicant  is  either  the  owner  or  operator  of  an 
isolated  or  private  plant,  or  a  custemer  thereof;  provided  said 
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applicant  is  not  selling  electric  current  to  others  outside  of  his 
own  premises. 

"  Second.  That  on  and  after  January  1,  1916,  the  said  com- 
pany shall  determine  the  amount  of  current  supplied  to  each 
customer  by  means  of  a  master  meter  or  meters  installed  on  the 
premises  of  the  customer;  the  said  company  shall  not  be  permitted 
to  install  more,  than  one  meter  to  a  service  under  e&di  contract, 
except  where  more  than  one  meter  is  required  to  secure  proper 
metering  efficiency,  the  safety  of  the  service  or  to  meet  excep- 
tional local  service  conditions,  but  in  no  case  «hall  additional 
meters  be  furnished  solely  for  the  convenience  or  purpoaea  of 
the  customer. 

"  Third.  The  schedule  or  service  regulations  shall  prescribe 
the  conditions  under  which  a  customer  of  the  United  Electric 
Light  and  Power  Company  may  make  application  for  exchange 
service  to,  and  may  receive  exchange  service  from,  the  New  York 
Edison  Company  when  necessary  to  operate  such  customer's 
special  apparatus. 

"  Fourth.  That  the  said  cwnpany's  rate  schedule  shall  contain 
in  full  the  terms  under  which  the  said  company  will  sell  any 
meters  now  owned  or  installed  by  it. 

"  Fifth.  That  on  and  after  January  1,  1916,  tiie  incandescent 
lamps  furnished  as  renewals  under  the  lamp  service  agreement 
by  said  United  Electric  Light  and  Power  Company  shall  be 
Tungsten  lamps  of  standard  efficiencies  and  ratings,  or  other  lamps 
of  like  or  of  greater  efficiency  and  ratings,  and  that  thereafter  said 
company  shall  not  so  furnish  to  its  customers  Gem  lamps  or  other 
lamps  of  an  efficiency  of  less  than  one  and  one-fourth  watts  per 
candle  power.  Tungsten  lamps  of  fifty  watts  and  above  to  be 
furnished  as  such  renewals  without  extra  charge,  and  the  smaller 
sizes  at  an  extra  charge  which  shall  be  no  more  than  the  addi- 
tional renewal  cost  of  such  smaller  lamps. 

"Sixth.  That  if  said  company,  on  and  after  January  1,  1916, 
undertakes  to  sell  lamps  aside  from  its  lamp  service  agreement,  its 
prices  therefor  shall  be  based  upon  the  actual  cost  of  said  lamps 
and  not  on  consideration  of  consumption  of  current,  and  that  its 
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Bchedule  of  such  lamp  prices  ^all  be  printed  in  ito  rate  achedulo. 
Seventh.  Except  as  otherwise  provided  in  this  order,  the  rate 
flehedule  of  the  United  Electric  Light  and  Power  Company  which 
was  filed  to  take  effect  May  1,  1915,  shall  be  in  full  force  and 
effect  from  the  date  this  order  becomes  effective." 

The  further  facts  as  to  the  matter  appear  in  the  opiniemB 
rendered. 

Henry  H.  Whitman,  for  the  Commission. 

Henry  J.  Hemmens,  for  The  New  York  Edison  Company  and 
United  Electric  Li^t  and  Power  Company. 

Samuel  J.  Bosensohn  and  Vincent  Victory,  for  the  City  of 
New  York. 

Oscar  Hirsch,  for  the  Electrical  Consumers  Adjustment 
Company. 

Malcolm  Sundbeimer,  for  the  Water  Supervision  Company. 

Milo  R.  Maltbie,  for  Vivien  Green. 

E.  L.  S.  Moses,  for  Real  Estate  Board  of  the  City  of  New  York. 

F.  S.  Bancroft,  for  the  Building  Managers  Association. 
Arthur  S.  Luna,  in  person. 

WiiLiAMs,  Commissioner, —  This  is  a  hearing  on  motion  of 
the  Commission  under  subdivision  5  of  section  66  of  the  Public 
Service  Commissious  Law  to  determine  whether  the  schedule  of 
rates  of  the  Edison  and  United  companies,  filed  April  15,  1915, 
are  "  imj'ust,  unreasonable,  unjustly  discriminatory  or  unduly 
preferential,  or  in  any  way  in  violation  of  any  provision  of  law." 

On  the  9th  day  of  March,  1915,  after  a  hearing  as  provided  by 
sectiona  71  and  72  of  the  Public  Service  Ccanmissions  Law,  the 
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Cominissioii  adopted  an  opinion  upon  vhich  an  order  was  Altered 
fixing  the  maximum  rat©  for  electricity  at  eight  cents  per  kilowatt 
hour,  l^e  order  providing  that  this  rate  should  remain  in  effect 
for  three  years  thereafter. 

That  this  new  maximum  rate  and  the  schedules  filed  by  the 
companies,  which  went  into  effect  May  1,  1915,  are  generally 
satisfactory  to  the  public  is  evidenced  by  the  fact  that  very  few, 
if  any,  of  the  customers  of  the  Edison  and  United  companies  have 
complained  of  either  the  maximum  rate  prescribed  by  the  order 
of  the  Commission  or  the  rate  schedule. 

The  record  of  the  hearings  shows  eomplainta  by  a  few  land- 
lords who,  by  reason  of  the  clause  requiring  them  to  install  sub- 
meters  of  their  own  if  they  desire  to  resell  current  to  their  tenants, 
complain  because  they  see  their  profits  dwindling. 

This  was  the  object  tie  Commission  had  in  mind  when  it 
approved  the  opinions  in  the  Ewoldt  and  Stadtlander  cases,  and 
that  the  abuses  complained  of  are  being  partially  done  away  with 
under  the  operation  of  the  new  schedule  is  evidenced  by  the  fact 
that  since  May  1,  1915,  when  the  new  schedule  took  effect,  over 
10,000  customers  of  the  landlords  have  contracted  directly  with 
the  companies  for  their  current 

There  have  been  some  complaints  received  by  the  Commission, 
nearly  all  of  them  evidently  dictated  by  the  same  hand  and  iden- 
tical in  wording.  In  one  aeriee,  the  request  is  made  that  the 
time  for  putting  into  effect  the  provision  to  install  master  meters 
be  extended  some  two  or  three  months,  and  another  series  com- 
plains in  identical  terms  of  the  charge  ictr  the  so-called  breakdown 
service. 

All  of  the  appearances  in  this  case,  with  one  or  two  exceptions, 
I  think,  have  frankly  admitted  their  interest  in  the  establishment 
of  private  plants,  in  the  manufacture  of  machinery  for  these 
plants,  or  in  the  promotion  of  the  socalled  inspection  companies. 

They  ask,  in  effect,  that  the  rates  to  the  large  consumer  be 
increased  so  that  he  will  save  money  by  investing  in  a  private 
plant  and  then  as  insurance  against  his  private  plant's  failing  at 
any  time  that  a  service  in  the  nture  of  a  breakdovra  service  be 
provided  by  the  public  service  corporations. 
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They  also  request  that  a  special  rate  be  made  for  so-called 
"  auxiliary  "  or  "  off-peak  "  service  to  be  called  upon  as  well  when 
the  private  plant  will  operate  at  &  loss. 

It  is  proposed,  in  other  words,  to  run  a  private  plant  in  c<mi- 
nection  with  a  eteam  heating  plant  in  the  cold  months  of  the  year 
when  the  exhaust  eteam  may  be  utilized  for  heating  and  when 
darkness  comes  early,  and  whwi  the  heat  ie  no  longer  needed,  and 
little  lig^t,  the  plant  can  be  closed  down  and  the  current  taken 
from  the  Edison  or  United  company's  wires. 

In  stores  or  office  buildings  the  private  plant  can  be  shut  down 
at  closing  time  and  the  lighting  companies'  current  use  for  hall- 
ways, stairways,  etc 

These  two  classes  of  service  were  considered  at  the  time  the 
hearings  on  "  breakdown  "  service  were  held  in  1908  and  the  rate 
for  "  breakdown "  service  then  established  by  the  companies  was 
made  so  as  to  meet  them  both. 

The  charge  of  twenty-four  dollars  per  kilowatt  of  maximum 
demand  is  now  made  for  this  "  breakdown  "  service.  It  covers 
without  extra  charge  the  current  consumed  at  standard  rates  up 
to  that  amount  All  of  this  amount  is  actually  used  up  in  current, 
as  appears  from  the  evidence,  excepting  abount  8  per  cent,  so  that 
speaking  in  general  terms,  the  breakdown  customer  is  getting  his 
current  for  exactly  what  the  ordinary  customer  consuming  a  like 
amount  pays,  and  instead  of  complaining,  I  think  a  man  having  a 
private  plant  of  his  own,  who  desires  this  insurance  and  these 
connections  with  a  public  service  corporation,  should  be  satisfied 
if  he  pays  no  more  than  does  the  ordinary  customer  consuming 
a  like  amoimt,  especially  when  he  himself  ia  allowed  to  fix  the 
amount  of  demand  for  which  he  deeires  to  contract. 

There  is  no  question  that  if  the  companies  contract  to  fumiah 
this  "breakdown"  service,  they  can  be  called  upon  at  any  time 
during  Uie  year  and  they  must  have  the  proper  service  and  main 
connections  for  the  maximum  service,  to  say  nothing  of  power- 
hoQse  and  converter  station  capacity.  This  extra  expense,  of 
course,  must  necessarily  add  to  the  expense  of  serving  this  class  of 
consumera. 
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There  is  nothing  before  the  Commission  to  show  that  the  charge 
for  this  service  is  unreasonable  or  that  it  is  in  excess  of  the  charge 
made  in  other  cities  for  similar  service. 

There  have  been  statements  made  throughont  the  hearing  that 
have  not  been  borne  out  by  the  evidenca  The  statement  that  con- 
junctional service  contracts  were  given  where  there  were  no  com- 
mon ownership  or  leaseholds  is  uncorroborated  by  any  credible 
proof.  It  was  insinuated,  at  least,  if  not  openly  charged,  that  one 
of  the  inspection  companies  was  controlled  by  the  New  Yort 
Edison  Company.     The  contrary  was  shown  by  sworn  testimony. 

Soth  respondent  companies,  before  May  first,  furnished  Gem 
lamps  as  free  renewals  to  customers.  No  doubt,  under  many  con- 
ditions, the  new  Tungsten  lamps  are  more  efficient,  giving  more 
light  for  the  same  conaumption  of  current.  The  company  under 
the  new  schedule  furnishes  Gem  lamps  and  the  larger  sizes  of 
Tungsten  lamps  at  the  commutation  rate  of  one-half  cent  per 
kilowatt  of  current  consumed.  It  was  not  contended  by  the  com- 
plainants that  this  charge  of  one-half  cent  is  unreasonable  or 
excessive,  but  that  the  smaller  sizes  of  Tungsten  lamps  should  be 
furnished  under  this  rate  without  extra  charge  This  the  com- 
panies claim  they  are  unable  to  do  at  the  prices  now  charged  by 
the  manufacturers  for  these  lamps  and  that  they  furnish  them  to 
customers  at  a  price  representing  the  extra  cost  of  this  service. 

It  appears  from  the  evidence  that  over  on^half  of  the  lamps 
furnished  as  renewals  by  the  New  York  Edison  Company  in  the 
month  of  April,  1915,  were  Tungsten  lamps,  and  I  recommend 
an  order  to  the  effect  that  all  the  lamps  hereafter  furnished  as 
renewals  should  be  Tungsten  lamps,  the  smaller  sizes  to  be  fur^ 
nished  at  an  extra  charge,  no  more  than  the  additional  renewal 
charge. 

It  appeared  during  the  hearings  and  it  was  stated  to  be  the 
policy  of  the  companies  that  they  furnished  service  to  customers 
who  resold  eelctric  current  to  owners  or  tenants  of  adjacent  build- 
ings, thug  entitling  the  consumer  to  a  lower  quantity  rate. 
Undoubtedly  the  customer  could  compel  the  public  service  corpo- 
rations to  sell  him  the  current  whether  he  used  it  himself  or 
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resold  it.  The  only  l^ing  the  Commission  is  interested  in  is  to 
see  that  this  customs  gets  nothing  by  way  of  service  or  facilities 
that  another  customer  consuming  a  like  amount  of  current  does 
not  get.  If  the  public  service  corporations  furnished  sub-metera 
or  read  them  or  performed  any  other  extra  service  for  this  clafls 
of  customers,  it  would  be  discrimination. 

I  recommend  that  a  change  be  made  in  the  schedule  pointing 
out  the  fact  that  customers  may  purchase  current  for  resale  in 
part  and  under  what  conditions  the  customer  may  do  this,  the 
meter  or  meters  to  be  on  the  customer's  premises  in  all  instancefl, 
and  any  current  to  be  resold  to  be  measured  by  sub-moters,  the 
public  service  corporations  in  no  event  to  read  or  have  any  con- 
nection with  them. 

The  sale  of  current  to  customers  who  have  two  or  more  build- 
ings under  common  ownership  or  leasehold  and  located  within  100 
feet  was  also  attacked.  It  was  claimed  that  many  of  these  leases 
were  made  for  the  sole  purpose  of  getting  the  current  at  a  low 
rat&  No  such  cases,  however,  were  proven  to  exist,  but  such  a 
ease  might  develop,  of  course,  at  any  tima 

It  was  not  shown  that  the  regulation,  under  which  a  customer 
could  combine  the  consumption  in  tw&  buildings  located  within 
100  feet  to  get  the  benefit  of  a  better  rate,  was  unreasonable  or 
improper,  and  the  fact  that  some  one  has  taken  or  may  in  the 
future  take  advantage  of  this  part  of  the  schedule  and  fraudulently 
place  himself  in  a  position  to  be  benefited  thereby,  should  not 
militate  against  a  lawful  consumer.  Since  the  schedules  allow  a 
lesser  rate  for  a  large  consumer,  I  do  not  see  how  the  Commission 
can  require  that  each  building  must  be  metered  separately  and 
charged  for  accordingly.  If  that  were  so,  the  owner  or  lessee  of 
a  large  building  would  be  getting  current  cheaper  than  the  owner 
of  several  small  buildings  served  conjunctively  and  using  the  same 
amount  of  current  Both  companies  have  shown  that  they  care- 
fully examine  every  application  relating  to  this  class  of  service 
and  I  believe  would  be  quick  to  cancel  any  contract  found  to  have 
been  obtained  by- fraudulent  means.  The  fact  that  more  than  one 
meter  is  furnished  by  the  public  service  corporations  cannot  be 
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ui^ed  in  this  case,  for  the  companies  should  be  allowed  to  furmsli 
aa  many  meters  to  a  customer  as  are  needed  for  good  aervice,  but 
if  any  current  is  sold  to  tenants  or  Bub-t^ants,  the  public  service 
corporations  must  not  furnish  or  read  these  sub-meters. 

Another  provision  of  the  schedule  allows  the  landlord  or  owner 
of  a  building  to  cwnbine  the  current  consumed  in  his  building, 
both  by  himself  and  hie  t^iants,  to  get  advantage  of  the  lower  rate 
for  himself,  on  condition  that  all  other  electrical  current  shall  be 
excluded  from  the  building. 

It  is  but  natural  for  those  who  are  seeking  to  sell  private  plants 
to  those  landlords  to  ask  that  this  clause  should  be  cancelled,  but 
no  one  else  has  complained.  The  tenants  who  pay  a  larger  rate 
have  not  Altered  any  protest.  Indeed,  it  has  been  shown  that  the 
lighting  of  the  halls,  the  running  of  elevators,  etc.,  which  service 
the  landlord  furnishes,  is  reflected  in  the  rent  the  tenant  pays. 
At  any  rate,  this  clause  should  be  considered  as  a  competitive  rate. 
Surely  the  directors  of  the  public  service  corporations,  in  this  era' 
of  regulation,  must  have  some  little  discretion  left  in  dealing  with 
competitors,  and  if  a  rate  is  established  which  is  not  shown  to  be 
so  low  that  the  company  is  actually  losing  money  to  the  detriment 
of  other  consumers,  I  do  not  tbink  that  we  should  interfere. 

Certainly  in  these  cases  of  inclusion  contracts  the  companies 
lose  no  money.  The  ourrrait  is  being  furnished  to  others  in  the 
building  and  by  combining  the  current  and  furnishing  sub-metera 
the  landlord  can,  under  another  provision  of  the  schedule,  not  only 
get  his  own,  but  his  tenants',  current  for  exactly  what  big  current 
costs  him  under  this  form  of  contract. 

As  to  the  broad  question  whether  or  not  the  large  consumer 
should  be  required  to  pay  higher  rates  than  those  provided  by  the 
schedule,  I  can  only  repeat  that  these  rates  I  consider  as  largely 
competitive.  Private  gmerating  plants  are  competitors  just  as 
would  be  other  competing  public  service  corporations.  The  inters 
ests  seeking  to  establish  private  plants  demand  of  the  Oommiasion 
that  rates  be  established  which  will  show  exactly  the  same  p«v 
centage  of  profit  from  each  class  of  consumers  served ;  that  the  cost 
to  serve  each  class  or  block  of  customer  be  determined  separatdy, 
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taking  iato  ccKisideraticni  the  maximum  demand  and  the  time  of 
day  when  it  occurs.  Ab  a  matter  of  fact  these  factors  are  taken 
into  conaideration  indirectlj  through  the  averages  on  which  the 
rates  are  baaed.  Special  claasiHcations  are  made,  and  I  believe 
properlj,  for  promoting  and  stimulating  new  enterprisee  and  new 
classes  of  business  and  these  have  been  considered  hy  the  com- 
paniee  in  making  up  their  schedule. 

When  the  majority  opinions  of  the  Commission  were  adopted 
in  the  Ewoldt  and  Stadtlander  cases,  we  knew  that  if  the  "  actual 
cost "  of  the  service  to  each  group  of  customers,  plus  a  percentage 
of  profit,  were  chained,  a  large  group  of  over  25,000  cusbHuers  of 
the  Edison  company  alone  would  be  compelled  to  pay  more  than 
the  maximum  rate  prtecribed  by  the  Le^lature.  We  reduced 
the  maximum  cha^e,  not  because  each  customer  or  claas  should 
show  the  same  percentage  of  profit  at  the  new  rate,  but  because 
we  felt  that  the  New  York  Edison  Company  was  earning  too  large 
a  return  on  its  actual  capital  investment  and  that  a  fair  return  to 
its  stockholders  could,  in  our  opinion,  still  be  made  if  $2,000,000 
of  receipts  were  cut  off,  and  its  customers  received  the  benefit  of 
the  reduction.  We  could  not  then,  neither  can  we  now,  tell  to  a 
nicety  just  how  this  reduction  will  work  out.  I  think  the  com- 
panies should  have  a  chance  to  ascertain,  and  I  doubt  very  much 
if  business  conditions  remain  as  they  are  at  present  that  the  com- 
panies will  realize,  under  the  schedules  filed,  the  amount  of  reve- 
nue which  it  was  assumed  they  would  when  the  order  for  the 
reduction  was  made. 

I  recommend,  therefore,  that  the  companies  be  required  to 
amend  the  rate  schedule  by  providing : 

First.  That  where  any  of  the  current  delivered  to  a  customer  is 
resold  off  the  prMnises,  the  master  meters  controlling  the  supply 
of  current  be  located  on  the  customer's  premises  and  that  the  con- 
ditions under  which  resale  by  the  customer  off  his  premisce  may 
be  made,  be  indicated  In  the  service  regulations. 

Second.  That  the  supply  of  current  to  customers  be  through  a 
master  meter  or  meters  as  may  be  required  for  proper  metering 
under  the  contracts  and  under  the  service  conditions. 
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Third.  That  the  current  consumptioD  &Dd  corresponding  bill  to 
customers  be  based  on  the  r^atration  of  the  master  meter  or 
meters,  the  companies  to  assmoe  no  responsibility  for  the  installa- 
tion or  registration  of  any  sub-meters  provided  by  the  consumer  or 
their  agreement  with  the  r^stration  of  the  master  meter  or  meters. 

FovHh.  That  the  companies  be  required  to  proceed  forthwith 
to  the  installation  of  master  meters  on  the  customers'  premises,  on 
the  r^stration  of  which  the  customers  are  to  be  billed  as  rapidly 
as  they  are  installed,  and  where  consumers  now  have  sub-meters 
installed,  maintained  or  read  by  the  companies  the  customer  be 
allowed  a  reasonable  time  within  which  to  make  other  provisions 
for  this  servica 

Fifth,  That  the  schedule  or  service  regulations  should  prescribe 
the  conditions  under  which  a  customer  of  one  company  may  make 
application  to  it  for  exchange  service  from  the  other  company 
when  necessary  to  operate  his  apparatus. 

Siath.  That  only  Tungsten  lamps  or  lamps  of  like  efficiency 
shall  be  furnished  under  the  lamp  service  agreement. 

Seventh.  That  the  companies  be  required  to  file  as  a  part  of 
the  schedule  a  list  of  the  prices  charged  to  consumers  for  the 
regular  sizes  of  Tungsten  lamps  in 

(a)  Cases  where  the  lamps  are  sold  to  customers  not  signing 
the  lamp  service  agreement ; 

(b)  Where  the  customer  has  signed  the  lamp  service  agreement. 
Eighth.   It  is  recommended  that  in  all  other  matters  involving 

the  rate  schedule  and  service  regulations  of  the  companies  the 
complaint  be  dismissed. 

M^cCall,  Chairman,  and  Wood,  Commissioner,  concurring. 

Hatwood,  Commissioner  (dissenting). —  In  arriving  at  a  con- 
clusion of  approval  or  disapproval  of  the  schedule  filed  by  the  two 
companies  in  this  case,  it  seems  to  me  that  the  elTort  of  the  Com- 
mission should  be  to  maintain  the  advantage  to  the  public  which 
should  have  followed  the  decision  in  the  Sta.dtlander  and  Ewoldt 
coses.  Tears  of  time  and  much  expense  were  involved  in  these 
oases.     They  were  closed  and  determined  before  I  came  on  the 
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Commission,  but  I  have  read  the  record  and  have  tried  to  digest 
the  opinions  filed  by  CommisBioDdTB  Williams  and  Maltbie. 

Without  criticising  their  opinions  and  accepting  the  deeisicai  of 
a  majority  of  the  Commission,  it  still  seems  to  me  that  the  com.- 
paniee  have  sought,  to  8<Hiie  extent  at  least,  to  modify  the  final 
conclusion  of  the  Commission  by  means  of  the  schedule  which  we 
are  now  considering. 

I  had  hoped,  and  I  believe  each  of  the  other  Commissioners  had 
hoped,  that  in  addition  to  preventing  diBcrimination,  we  could 
eliminate  the  profits  of  landlords  obtained  by  securing  wholesale 
rates  from  tjio  companies  and  then  retailing  the  current  to  their 
tenants.  It  was  desirable  for  future  determinations  of  rates  that 
either  the  companies  or  the  actual  consumers  derive  the  benefit 
from  the  sale  and  purchase  of  electric  current,  on  the  theory  that 
if  the  ccniBumer  derived  it,  the  benefit  was  direct  to  the  public, 
and  if  the  companies  derived  it,  it  might  swell  their  revenue  to  a 
point  where  a  further  reduction,  even  though  slight,  might  be 
waiTanted. 

The  problem  has  been  very  perplexing  and  while  I  am  not  pre- 
pared to  concede  that  the  plan  of  the  companies  in  their  proposed 
schedule  will  work  as  advantageously  in  bringing  about  these 
results  as  the  representatives  of  the  companies  claim  it  will,  I 
can  suggest  nothing  better  which  will  not,  in  the  end,  wort  other 
injustices  either  to  the  companies  or  the  consumers.  With  these 
things  in  mind  and  frankly  admitting  that  I  have  not  been  con- 
cenied  with  the  profits  or  interests  of  landlords,  inspection  com- 
panies, meter  rental  agencies,  isolated  plant  manufacturers  or 
dealers,  but  only  with  the  mutual  interests  of  the  companies  and 
the  consumers,  I  conclude  that  the  only  safe  ground  which  this 
Commission  can  take  is  to  insist  throughout  on  the  principle  of 
one  customer,  one  service,  one  meter.  So  I  concur  with  Com- 
missioner Williams  that  the  companies  should,  with  as  little  delay 
as  possible,  proceed  to  put  into  practice  their  provisions  that  land- 
lords who  desire  to  serve  their  tenants  must  do  their  own  sub- 
metering  in  the  hope  that  this  is  a  legal  way  in  which  the  Com- 
mission can  accomplish  a  diminution  in  the  present  intolerable 
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middleman'fl  profits  now  made  by  landlords  buying  cunwit  in 
bulk  and  reUiiing  it  to  their  tenants  through  meters  maintained 
and  read  by  Uie  electric  companies.  This  rule  must,  of  coutbo,  be 
subject  to  the  physical  limitations  of  one  meter  or  one  service. 

There  have  been  established  by  the  companies  in  the  past  a 
number  of  relations  or  rates  whereby  concessions  have  been 
made  to  certain  classeB  of  customerSj  which,  it  seesns  to  me,  con- 
Btitute  artificial  wholesaling,  and  are  discriminatory.  Among 
these  may  be  mentioned  the  so-called  conjunctional  service  rider, 
the  rider  as  to  service  for  intercommunicating  buildings  and  the 
owner  or  lessee's  service  rider,  which  last  allows  the  owner  to 
credit  to  his  consumption  the  current  used  by  others  in  his  build- 
ing, in  obtaining  a  beneficial  rate,  not  for  them,  but  for  him. 
These  items  will  be  separately  commented  upcm  later  in  this 
opinion,  but  before  doing  so,  I  desire  to  add  to  what  Commissioner 
Williams  has  said  r^;arding  lamps. 

Lamps 

It  serans  to  me  that  the  full  advantage  gained  by  the  Comnussion 
in  the  decision  in  the  Stadtlander  and  Ewoldt  cases  will  not  be 
realized  if  the  companies  are  allowed  to  furnish  Gem  lamps  or 
oUier  lamps  of  a  like  inferior  degree  of  efBeiency.  It  has  been 
clearly  shown  that  the  lamp  art  has  progressed  to  a  remarkable 
degree  and  there  are  available,  not  only  through  the  medium  of 
the  companies,  but  by  purchase  elsewhere  in  the  open  market,  a 
class  of  lamps  known  as  Tungsten  lamps,  with  various  commercial 
names,  and  that  in  the  near  future,  there  may  be  so-called  nitrogen 
lamps,  even  more  efficient  than  the  Tungstrai.  The  record  dis- 
closes the  fact  that  these  Tungsten  lamps  are  about  twice  as  efficient 
as  the  Oem  lamps  now  furnished  by  the  companies  in  what  should 
be  the  standard  or  household  sizes.  That  is  to  say,  the  fifty-watt 
(Jem  lamp  furnishes  no  more  light  than  a  twenty-five  watt  Tung- 
sten lamp.  If  there  is  anything  clear  in  the  Public  Service  Com- 
missions Law  o£  this  State,  it  is  the  power  and  duty  of  the  C<Hn- 
mission  to  "  fix  from  time  to  time  standards  for  the  meaaureraent 
of  the  illuminating  power  of  gas    *    •    •    and  to  prescribe 
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fn»a  tuoe  to  time  tlie  efficiency  of  the  electric  supply  sjBtem,  of 
the  current  supplied  and  of  the  lamps  fumiahed.''  Publio  Service 
Commissions  Law,  art.  IV,  §  66,  T  8. 

Would  the  ConuuiBsion  then  not  be  remiss  in  its  duty,  if,  knoW' 
ing  this  marked  difference  in  efficien(^  of  lamps,  it  failed  to  pro- 
hibit the  furnishing  of  a  grossly  inferior  lamp,  or  to  require  instead 
the  use  of  the  Tungsten  or  other  lamp  of  like  hi^  efficiency  f 
While  the  companies  claim  they  do  not  actually  prevent  the  use  of 
the  Tungsten  lamp,  there  is  no  doubt  that  the  present  plan  of  sup- 
plying lamps,  either  under  lamp  agreement  or  by  purchase,  dis- 
courages their  use,  and  the  consumer  in  most  cases,  both  literally 
and  figuratively  remains  in  the  dark  on  the  lamp  question. 

I  agree  with  Commissioner  Williams  that  "considering  the 
wholesale  price  of  the  lamps  which  have  been  placed  in  evidence, 
and  the  fact  that  the  cost  of  distributing  the  old  and  new  lamps 
and  delivery  charges  are  of  course  the  same,  the  difference  in  cost 
to  the  consumer  should  be  somewhat  less."  It  seems  to  me  that 
the  high  prices  charged  for  the  small  sizes  of  Tungsten  lamps  dis- 
courages, and  is  meant  to  discourage,  the  use  of  these  lamps  in 
favor  of  die  old  Gem  lamps  which  are  much  more  expensive  to  the 
consumer  in  their  consumption  of  current,  and  consequently  much 
more  profitable  to  the  companies. 

It  appears  tiiat  the  rated  average  life  of  a  Tungsten  lamp  is 
1,000  hours  and  the  rated  average  life  of  a  fifty-watt  Gem  lamp, 
now  in  very  graieral  use  for  domestic  purposes,  is  700  hours. 
Under  actual  service  conditions  the  comparison  is  still  more  favoi^ 
able  to  the  Tungsten  lamp.  The  Gen  lamp  has  an  efficiency  of  two 
and  a  half  watts  per  candle  power,  while  the  efficiency  of  the 
Tungsten  is  one  and  a  quarter  or  less  per  candle  power,  so  that 
the  li^t  furnished  by  a  twenty-five-watt  Tungsten  lamp  is  the 
same  aa  that  furnished  by  a  fifty-watt  Gem  lamp  and  by  the  use 
of  the  Tungsten,  the  customer  eaves  one-half  of  his  consumption 
of  current.  The  difference  in  the  wholesale  prices  of  the  twenty- 
five-watt  Tungsten  lamp  and  the  fifty-watt  Gem  lamp  is  seven 
cents,  without  discounts.  With  the  discounts  the  differmoe  is 
probably  much  leas,  but  oven  this  difference  in  the  list  price  does 
not  justify  the  additional  payment  demanded  by  the  Edison  com- 
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pany  for  Tungsten  lamps,  which  in  the  case  of  the  twenty-five- 
watt  Tungsten  is  fourteen  cent*  more  than  for  the  fifty-watt  Gem 
lampe.  At  the  same  time  the  Edison  company  furnishes  the 
larger  size  Tungsten  lamps  from  sixty  watts  np  without  extra 
charge,  although  the  actual  cost  of  these  lamps  is  considerably 
greater  than  the  cost  of  the  smaller  lamps.  This  is  evidently  done 
to  discourage  the  uee  of  the  smaller  Tungsten  lamp  which,  as 
stated,  would  cut  in  half  the  current  bills  of  the  consumers.  The 
result  has  been  that  in  spite  of  the  enormous  advantage  in  ef&ciency 
of  the  Tungsten  lamp,  which  has  been  known  for  at  least  six  or 
seven  years,  the  customers  of  the  Edison  company  in  the  first  four 
months  of  1915  were  supplied  with  no  less  than  498,952  Gem 
lamps,  only  50,000  less  than  the  number  of  Tungstens  installed, 
while  in  every  year  prior  to  1915  many  more  Gem  lamps  than 
Tungsten  lamps  were  installed. 

I  believe  that  some  action  should  be  taken  to  do  away  entirely 
with  the  use  of  the  antiquated  Gem  lamp  and  I,  therefore,  pro- 
posed that  on  and  after  January  1,  1916,  the  companies  be  foi^ 
bidden  to  fumiah  to  their  customers  any  Gem  lamps  and  that  all 
lamps  furnished  by  them  under  their  renewal  agreements  must  be 
Tungstens  of  standard  efliciencies  and  ratings  or  other  lamps  of 
like  or  greater  efficiencies  and  ratings.  The  companies  should 
also  file  schedides  showing  their  lamp  prices,  which  shall  be  based 
on  the  actual  difference  in  cost  to  the  companies  of  the  lamps 
supplied. 

The  Commission  should  prescribe  clearly  that  the  minimum 
rated  efficiency  of  electric  lamps  furnished  by  the  companies  shall 
be  one  and  a  quarter  watts  per  candle  power,  and  should  recom- 
mend for  general  and  domestic  use,  a  Tungsten  lamp  of  a  candle 
power  not  greater  than  twenty,  and  for  the  purpose  of  instructing 
the  public,  the  companies  should  be  required  to  print  this  require- 
ment and  this  recommendation  conspicuously  on  their  customers' 
biUs. 

Wholesale  and  Retail  IIates 

Much  of  the  testimony  and  complaint  directed  particularly 
against  the  riders  heretofore  referred  to,  applied  in  a  general  way 
to  the  wholesale  and  retail  rates.     It  was  claimed  that  the  whole- 
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sale  rates  were  so  low  that  they  cast  an  improper  burden  upon 
other  claas^  of  consumers  and  that  they  were  established  by  the 
companiea  to  meet  the  competition  of  private  plants.  Whether 
either  or  both  of  thcee  facts  are  satisfactorily  proven  by  the  record 
or  not,  it  is  admitted  in  Mr.  Hemmens'  supplemental  brief,  page  2, 
that  "the  rates  below  the  maximum  rate  are  competitive  ratee. 
They  are  eetabliehed  by  the  companies  to  meet  the  competition  of 
private  plants." 

NumerouH  cases  might  be  referred  to  in  connectitm  with  thia 
statement  of  Mr.  Hemmens.  In  none  of  the  cases,  however,  is  it 
held  that  "competition"  in  itself  ia  vicious.  If  the  competitive 
rate  is  also  diecriminatory,  that  is  another  matter.  Of  course,  the 
companies  claim  that  while  their  wholesale  rate  is  competitive  it 
is  not  discriminatory  or  unreasonably  low.  It  is  true  that  competi- 
tive conditions  do  not  justify  discrimination,  but  they  may  to  some 
extent  justify  a  rate  if  it  a|^lies  equally  to  all  and  is  primarily 
based  upon  the  difference  in  service.  I  have  examined  the  record 
with  great  care,  as  well  as  schedules  showing  the  difference  between 
wholesale  and  retail  rates  in  other  cities,  and  while  it  may  be  that 
the  wholesale  prices  given  by  the  Edison  and  the  United  companies 
are  lower  than  is  alone  justified  by  the  difference  in  cost  of  service, 
I  agree  with  Commissioner  Williams  that  there  is  not  sufficient 
evidence  for  holding  that  the  wholesale  customers  are  served  at 
such  a  low  rate  as  to  warrant  our  interference.  In  fact,  it  aeems 
to  me  that,  considering  the  number  of  years  this  matter  has  been 
under  investigation,  and  the  great  opportunity  given  both  to  the 
Commission  and  to  the  allied  complainants  to  prove  this  fact,  if  it 
be  a  fact,  the  record  is  peculiarly  barren  of  real  evidence  on  this 
point 

Breakdown  Sertioe 

What  has  been  said  as  to  the  inadequacy  of  this  proof  applies 
with  like  force  to  the  rate  for  breakdown  servica  It  may  be  that 
the  charge  of  twenty-four  dollars  per  kilowatt  of  maximum  demand 
contracted  for  (reduced  from  the  prior  rate  of  thirty  dollars)  ia 
too  high.  I  cannot,  however,  coincide  with  the  theory  advanced, 
that  1  per  cent  or  even  10  per  cent  of  the  total  breakdown  demand 
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could  not  possibly  come  aimultaneously.  Aaide  from  what  appears 
in  the  record,  and  with  due  consideration  to  the  seasons  of  the  year 
and  hours  of  the  day,  there  must  be  Bomething  in  the  contention 
of  the  companies  that  coal  shortages,  sudden  dark^iings  by  ap- 
proaching storms,  and  other  things,  might  very  well  produce  a 
conditicm  whereby  a  much  greater  proportion  of  private  plant 
users  than  10  per  cent  would  call  upon  the  central  staUon  simul- 
taneously, and  frankly  admitting  that  my  only  source  of  knowledge 
or  information  on  this  subject  has  been  from  the  record  itself  and 
the  statements  of  the  experts,  I  still  believe  that  the  Commission  is 
unwarranted  at  the  present  time  in  reducing  the  rate,  although  it 
does  seem  that  we  should  have  had  accurate  information  on  this 
subject  But  under  this  rate,  every  applicant,  whether  the  owner 
of  an  isolated  plant,  or  the  customer  of  such  plant,  muat  be  sup- 
plied by  the  companies. 

Mbtkb  Inspkotioh  Oompanibb 

The  meter  inspection  companies  present  somewhat  of  a  problem 
in  connection  with  this  schedule  and,  whether  they  are  of  advan- 
tage io  the  companies  and  the  consumers  or  a  disadvantage,  the 
fact  remains  that  past,  present,  and  probably  in  the  future,  like 
the  poor,  they  will  be  with  us  always.  In  connection  with  these 
companies,  the  moat  the  Commission  can  do  is  to  see  that  they  are 
all  treated  with  uniform  fairness  by  the  companies  and  that  no 
discriminatory  benefits  be  given  to  any  of  them.  It  may  readily 
be  seen  how  confidential  and  advance  information  would  be  of  the 
greatest  benefit  to  some  one  or  more  of  these  inspection  companies. 
Like  the  old  "  midnight  tariff,"  of  which  we  heard  so  much  during 
the  early  rate  and  diacrimination  cases  against  the  railroads,  this 
advantage  would  be  unfair,  discriminatory  and  against  the  ulti- 
mate welfare  of  those  with  whom  the  inspection  companies  would 
deal. 

One  case  was  brought  to  the  particular  attention  of  the  Com- 
mission. It  was  that  of  the  Electric  Meter  Inspection  Company. 
While  tho  proof  was  not  conclusive,  it  appeared  to  me  that  a  prima 
facte  case  was  made  out  that  the  New  York  Edison  Company  or 
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some  of  its  officen,  had  taken  the  Electric  Meter  Inspection  Oom- 
panj  under  its  or  his  wing.  All  of  the  employees  of  the  meter 
company  are  former  employees  of  the  New  York  Edison  Company, 
and  one  of  them  is  a  brother  of  one  of  the  officers  of  the  Kew  York 
Edison  Company.  The  explsnations  of  Mr.  Forgee,  president  of 
the  meter  company  as  to  the  manner  in  which  he  obtained  the 
names  of  Ediacsi  customers  and  his  protestations  that  he  had 
received  no  list  from  them,  were,  to  say  the  least,  not  convincing, 
in  the  face  of  a  letter  from  the  meter  company  to  the  Edison  com- 
pany flaking  for  information  as  to  the  location  of  the  owner  or 
agent  of  certain  buildings.  It  also  appears  that  on  April  1,  1915, 
two  weeks  before  die  filing  of  the  schedules  containing  the  sub- 
metering  secticHL  and  two  weeks  before  Mr.  Forgee  first  beard, 
according  to  his  testimony,  of  the  master  meter  plan,  the  Edison 
company  in  the  Edison  Weekly  stated,  "  It  is  understood  that 
Mr.  B.  P.  Bolton  (the  principal  stockholder  in  the  meter  corpora- 
tioa)  is  now  planning  to  organize  a  meter  company  for  the  purpose 
of  renting  and  maintaining  meters  on  the  promises  of  the  com- 
pany's cnstomers  on  the  basis  of  a  fair  monthly  charge.  Through 
this  company  it  is  thought  &at  relatimiship  of  the  most  satisfactory 
nature  generally,  both  to  the  customer  and  to  the  company,  can 
be  established."  These  may  be,  and  perhaps  are,  mere  coinci- 
dwices.  Considering,  however,  that  the  principal  testimony  to 
rebut  them  was  of  Mr.  Forgee,  whose  admissions  as  to  the  mis- 
Btatementa  he  had  made  to  the  public,  prejudice  me  agaJUKt  him, 
I  am  unable  to  gire  the  Edison  company  a  dean  bill  of  health  on 
this  scores  It  seems  more  likely,  though,  that  the  inspection  com- 
pany has  at  least  been  guilty  of  over-reaching,  and  has  taken 
undue  advantages  of  the  r^ationship  existing  between  the  per- 
scmnel  of  its  official  force  and  that  of  the  £dis(»t  company.  At 
any  rate,  I  believe  that  the  order  in  this  case  should  contain  a  pro- 
vision that  the  New  York  Edison  Company  and  the  United  Elec- 
tric Company  file  in  its  schedule  a  statement  showing  the  prices 
at  which  their  meters  now  installed  will  be  sold  and  including  the 
terms  of  purchase,  conditions  of  sale  and  all  other  matters  con- 
nected therewith,  so  that  all  parties  will  be  on  an  equal  basis. 
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I  alflo  believe  it  is  proper  to  order  that  no  information,  data,  prices, 
terms  or  aaeistance  be  given  to  one  meter  corporation  wluch  is  not 
giveoi  to  all. 

CONJUNOTIOSAT,    SeBVICX   RtoeK 

As  to  the  conjonctional  service  rider,  I  cannot  agree  with  Com- 
missioner Williams  that  its  use  does  not  work  discrimination. 
To  use  a  phrase  which  may  or  may  not  have  been  used  before,  it 
appears  to  be  artificial  wholesaling.  While  the  companies  would 
never  admit  that  it  was  discriminatory,  I  think  they  will  agree 
with  me  that  the  extent  to  which  it  has  been  carried  far  transcends 
its  original  purposes.  In  one  case,  we  Snd  fifty-two  buildings 
served  together  under  this  conjunctional  service  rider.  The  bill 
for  the  entire  consumption  of  the  fifty-two  buildings  is  sent  to  Uie 
common  owner,  but  each  building  has  its  own  service  and  each 
meter  is  read  separately  by  the  company,  the  statement  of  the 
amount  consumed  being  sent  with  the  bill  to  the  common  owner 
80  that  he  may  send  his  bills  to  the  occupants  of  any  of  the  fifty- 
two  buildings  not  occupied  by  himself.  Surely  the  companies 
never  intended,  and  do  not  now  desire  such  a  chain  of  buildings, 
aptly  compared  to  a  string  of  sausage  links.  To  forbid  contracts 
of  this  sort  would  necessarily  upset  certain  existing  contracte,  but 
if  these  contracts  are  wrong,  they  ought  to  be  upset  The  rider 
is  as  follows : 

"  It  is  further  understood  and  agreed  that  in  view  of  the  fact 
that  the  buildings  enumerated  herein  are  not  more  than  100  feet 
apart,  are  under  a  common  ownership  (leas^old)  and  may  be 
served  from  one  service,  the  current  required  for  them  and  con- 
sumed by  the  undersigned,  shall  be  taken  collectively  in  deter- 
mining the  rate  to  which  the  undersigned  is  entitled  under  this 
contract," 

I  think  it  is  only  fair  to  say  here  and  now  that  the  companies 
seem  to  have  exercised  due  diligence  in  all  cases  in  determining 
whether  combinations  of  buildings  under  this  rider  were  bona 
fide,  and  in  no  case  brought  to  my  attention  has  it  been  shown 
that  the  companies  were  in  any  manner  culpable  or  negligent  or 
in  collusion  with  fraudulent  combinations.    Nevertheless,  the  poa- 
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eibility  of  mating  such  fraudulent  leases,  despite  the  vigilance  of 
the  companies,  is  patfflit,  and  the  operation  of  the  rider  must  . 
□eceeaarilj  work,  and  in  some  cases  undoubtedly  has  worked  to 
bring  about  a  paper  consolidation  under  lease  or  deed  made  solely 
for  the  purpose  of  securing  a  particularly  beneficial  rate,  and 
made  bo  efFectoally  as  to  preclude  the  companies  from  refusing 
the  service. 

But  leaving  out  of  account  this  phase  of  the  effect  of  this  rider, 
I  believe  it  to  be  highly  discriminatory  in  practice,  both  against 
the  large  consumer  who  takes  the  same  amount  of  current  widi 
very  much  less  service,  and  the  small  consumer  who  cannot  join 
with  his  neighbors  to  get  a  lower  rate.  As  to  the  large  consumer, 
I  think  Commissioner  Williams  has  stated  the  fundamental  ground 
on  which  objection  can  be  made  to  the  conjunctional  service  con- 
tracts. He  states  on  page  6  of  his  opinion  "  the  only  thing  the 
Conmiission  is  interested  in  is  to  see  that  a  customer  gets  nothing 
by  way  of  service  or  facilities  than  another  consumer,  consuming 
a  like  amoimt  of  current  does  not  get."  It  is  plain  that  the  per- 
son who  owns  nimierous  buildings,  each  with  its  service  connection 
and  its  one  or  more  meters  gets  a  great  deal  by  way  of  service 
and  facilities  that  another  customer,  consuming  a  like  amount 
of  current,  but  all  in  one  building  and  with  one  service,  does  not 
get 

Moreover,  this  conjunctional  service  contract  is  discriminatory 
as  against  the  owner  or  lessee  of  a  small  building  which  cannot  be 
joined  under  such  a  provision.  He  is  forced  to  compete  with  bis 
neighbor  in  the  same  type  and  size  of  a  building  and  is  penalized 
in  his  electric  light  or  power  bill  because  he  or  his  landlord  does 
not  own  any  other  buildings  in  the  same  block  and  within  100 
feet.  If  there  were  some  appreciable  difference  in  the  cost  of  the 
service  to  the  fortunate  owner  or  lessee  of  several  buildings  which 
would  come  within  this  rider,  or  if  the  service  to  such  owner  or 
lessee  could  be  rendered  with  appreciable  economy  to  the  com- 
panies, it  would  perhaps  be  proper, that  the  owner  of  the  single 
building  should  be  charged  more  than  the  owner  of  three  or  four, 
but  where  the  owner  of  several  buildings  receives  for  each  build- 
ing the  same  service  as  the  owner  of  a  single  building,  it  is 
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certainly  discFimiiiatory  to  allow  the  conaumption  in  such  build- 
ings to  be  joined  and  the  price  of  current  reduced  thereby. 

IlTTBBCOUinilTICATIHQ  BniLDinGB 

The  same  reasoning  Beems  to  apply  to  the  rider  as  to  aerrice 
for  intercommunicating  buildings  and  parts  of  buildings.  This 
rider  is  as  follows : 

"  It  is  further  understood  and  agreed  that  when  buildings  or 
parts  of  buildings  under  a  common  ownership  or  leasehold  are 
intercommunicating  by  means  of  door  or  passageway,  permitting 
a  person  to  pass  from  one  to  the  other  without  going  outside  of 
either  building,  electric  current  consumed  in  each  or  in  such 
intercommunicating  parts  as  are  under  a  common  ownership  or 
leasehold  may  be  supplied  jointly  under  a  single  contract." 

It  is  certainly  improper  for  an  owner  of  buildings  or  parts  of 
buildings,  whether  intercommunicating  or  not,  to  receive  a  greater 
number  of  services  than  another  person  who  uses  the  same  amoimt 
of  current  and  has  but  one  service.  And  the  fact  that  a  person 
can  pass  from  one  building  to  another  ia  no  excuse  for  a  reduction 
in  the  price  of  current,  if  the  serrioe  cost  is  in  no  manner  reduced 
by  such  a  possibility  of  passage. 

In  this,  as  in  other  matters,  I  think  we  may  safely  adhere  to  our 
principle  of  one  customer,  one  service,  one  meter.  It  is  the  posi- 
tion we  have  taken  in  the  master  metering  proposition.  It  is  the 
principle,  the  breach  of  which  makes  illegal,  to  my  mind,  the  other 
riders  mentioned,  and  I  firmly  believe  that  only  by  standing  firmly 
by  this  principle  from  start  to  finish,  can  we  do  away  with  disr- 
crimination.  The  statement  in  the  Edison  Weekly  of  April  1, 
1915,  tiiat  the  new  master  meter  plan  "will  not  affect  the  instal- 
lation of  more  than  a  single  meter  where  the  company's  service 
arrangements  require "  and  Mr.  Lieb's  similar  statements  in  the 
record  show  that  even  with  the  institution  of  the  master  meter 
plan  and  the  elimination  of  the  conjunctional  contracts  and  inter- 
communicating building  riders,  the  companies  will  still  be  able 
to  discriminate  between  customers  in  the  number  of  services  and 
meters  allowed. 
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This  I  believe  ^ould  not  be  tolerated.  All  Bbould  be  treated 
alike  and  I  know  of  no  other  way  of  accomplishing  this  than  to 
insist  that  each  customer  shall  have  but  one  eervice  and  one  meter 
fumiahed  and  but  one  meter  read  by  the  supply  company,  within 
the  pbyaical  limitations  su^^eeted. 

A  firm  and  consistoit  attitude  on  this  point  would  also  eliminate 
the  discrimination  which  has  existed  in  the  cases  of  the  Beet  t 
Company  Building,  the  ChemiBts  Club  Building,  and  the  Collegi- 
ate Realty  Company,  where  it  appears  that  each  of  these  buildings 
sold  current  to  other  buildings  and  that  the  meters  measuring  the 
current  supplied  to  the  other  buildings  were  read  by  the  Edison 
company,  though  bills  were  sent  only  to  the  buildings  above 
named.  This  additional  meter  reeding  is  plainly  discriminatory 
against  those  who  oonaume  a  like  amount  of  current  and  have  only 
one  meter  each,  maintained  and  read  by  the  supply  companies. 

Ownbb's  and  Lxssbe's  Sbbvioe  RroEB 

I  must  differ  from  Commissioner  Williams  as  to  the  legality  of 
:he  owner's  or  lessee's  service  rider  which  is  as  follows: 

"  It  is  further  understood  and  agreed,  in  view  of  the  exclusion 
of  all  other  electric  service  from  the  building  and  of  a  private 
plant  for  lig^t  or  power  during  the  term  of  the  contract,  that 
the  dectric  current  consumed  by  the  tenants  shall  be  credited  to 
the  consumptitm  of  75,000  kilowatt  hours  annually  by  the  under- 
signed. The  accounts  of  the  tenants  shall  have  no  other  relation 
witii  this  contract" 

This,  it  seems  to  me,  is  plainly  discriminatory.  In  a  schedule 
based  on  the  amount  of  consumption,  it  is  certainly  improper  to 
give  a  person  the  benefit  of  the  consumption  of  other  customers 
whose  accounts  have  no  other  relation  with  this  contract  Indeed, 
this  clause  is  such  a  bold  attempt  to  grant  what  is  practically  a 
rebate  for  the  consideration  that  the  person  taking  current  under 
it  refrains  from  putting  in  a  private  plant,  that  no  argument 
seema  to  me  necessary  to  show  its  illegality. 

I  think  it  reasonable  to  require  that  the  companies  put  their 
rates  and  rules  under  the  schedule  as  finally  approved  by  the  Com- 
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mission  into  effect  as  nearly  as  possible  upon  a  fixed  date  every- 
where throughout  the  city.  Otherwise,  both  the  companies  and 
the  Commission  will  be  deluged  with  complaints  of  discrimina' 
tion,  certain  ctHnplainants  being  bound  to  appear  and  ui^  that 
requirements  are  being  made  of  them  which  are  not  general  in 
their  scope,  or  that  some  of  their  neighbors  or  people  they  may 
chance  to  hear  of,  have  been  j^ven  extraordinary  privileges,  and 
it  will  be  difficult  to  explain  that  the  application  of  the  new  sched- 
ule is  being  made  gradually. 

Finally,  it  is  fimdamental  and  of  the  essence  of  the  companies' 
grants  from  the  people,  that  every  person  who  is  responsible  and 
who  applies  imder  the  appropriate  schedule,  must  be  served  with 
oarroDt. 


In  the  Matter  of  ttie  Hearing  on  the  Motion  of  the  Commisaion 
Concerning  the  Hf^julations,  Practices  and  Equipment  of  the 
LoNQ  Island  Railboad  Company  within  the  First  District  in 
Kegard  to  the  Operation  of  Steam  Locomotives  on  its  Atlantic 
Avenue  Division 

Case  No.  1878 

(Public  Senrlce  ConunlasioD,  First  DiBtrict,  DeceiDb«r  1,  1915} 

KaOiiwd  corporations  —  po  wen  of  Commiuion  as  to  —  restriction  ol  steam 
operation  —  ezetcise  of  police  power  bjr  Commission  aa  legislative  agent. 

Authority  ot  Commission  and  Public  Service  Corporationa  Law,  sections  49-50 
—  Atlantic  Avenue  tunnels,  use  of  steam  in,  reatricted  to  eailj'  morning 
lioun. 

A  legislative  enactment  authorizing  the  Long  Island  Railroad  Com- 
pany, within  certain  limitationa,  to  uae  ateam  power  in  the  operation  of 
its  trains  In  the  "Atlantic  Avenue  Improvement  "  ia  not  preventive  ot 
the  further  reetriction  of  the  use  of  tteam  under  the  exercise  of  the 
police  power  vested  in  the  Commission  bm  an  agent  of  the  L^islature. 
The  Commisaion,  pursuant  to  the  authority  vested  in  it  under  the 
Public  Service  Commissions  Law,  seetion  49,  to  order  "  just,  reaaonable, 
taie,  adequate  and  proper  regulations,  practices,  equipment,  appliancea 
and  aervice,"  and  under  section  60,  as  to  promoting  "  the  security  or 
convenience  of  the  public  or  anployees,"  orders  the  Lung  Island  Eeilroad 
Company  not  to  operate  steam  locomotivea  in  the  Atlantic  Avenue 
tunneL*  after  Jul;  1,  1916,  except  between  the  houra  of  one  and  five  A.  M. 
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This  proceeding  was  apon  the  motion  of  the  Commission  and 
was  started  bj  the  adoption  of  a  resolution  on  October  20,  1914, 
directing  a  hearing  to  determine  whether  the  Long  Island  Rail- 
road Company  should  not  be  required  to  cease  operating  steam 
locomotives  through  the  Atlantic  Avenue  tunnels  except  during 
hours  of  the  night  when  no  passenger  trains  were  in  operation. 

On  December  1,  1915,  pursuant  to  an  opinion  of  counsel 
adopted  on  that  day,  the  Commission  entered  an  order  directing 
the  Long  Island  Railroad  Company  not  to  operate  steam  locomo- 
tives through  the  tunnels  on  its  Atlantic  Avenue  division  on  and 
after  July  1,  1916,  except  between  the  hours  of  one  and  five  a.,  u. 

E.  M.  Deegan,  for  the  Commission. 

Joseph  F,  Keany  and  A.  A.  Gardner,  for  the  Long  Island 
Railroad  Ccsnpany. 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion  of 
counsel,  which  follows: 
To  Public  Service  Commission  for  the  First  District, 

SiKs. —  Referring  to  the  secretary's  letter  of  October  26,  1915, 
regarding  the  above  case  I  b^  to  advise  you  as  follows : 

Hearings  have  been  held  to  determine  whether  the  Long  Island 
Railroad  Company  should  be  directed  not  to  operate  steam  loco- 
motives through  the  tunnels  on  its  Atlantic  division  except  during 
the  hours  of  the  night  when  no  passenger  trains  are  operated. 

It  appeared  that  the  odor  of  coal  gas  is  often  noticed  in  the 
two  tunnels  on  the  Atlantic  division  after  the  passage  of  steam 
locomotives  used  in  connection  with  the  company's  freight  opera- 
tion ;  that  in  one  instance  coal  gas  and  smoke  caused  considerable 
discomfort  to  the  passengers  on  an  eastbound  local  train  which 
passed  through  the  more  easterly  of  the  two  tunnels  about  ten 
minutes  after  the  passage  of  two  steam  locomotivea  hauling 
thirty-nine  freight  cars;  that  an  accident  report  filed  by  the  com- 
pany showed  that  on  the  night  of  November  23,  1914,  one  of  the 
company's  engines  with  twenty-four  freight  cars  was  stalled  in 
one  of  the  tunnels  and  that  the  fireman  of  the  enjiine  was  over- 
come by  gas  and  that  the  conductor  of  the  freight  train  reported 
State  Dept.  Reft.— Vol.  7  1 
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sick  and  had  to  be  relioved.  Mr.  Wilder,  electrical  engineer  of 
the  Commiseion,  testified  that  the  operation  of  steam  locomotives 
through  the  tunnels  is  dangerous  and  reconunended  that  the 
operation  of  steam  locomotives  be  restricted  to  the  hours  when 
there  is  little  or  no  passenger  traffic  (t.  e.,  between  the  hours  of 
one  and  five  a.  u.)  or  else  be  eliminated.  He  also  stated  that 
that  he  considered  it  practicable  to  use  electric  engines  in  con- 
nection with  the  company's  freight  operation  on  the  Atlantic 
division. 

Mr,  McOrea,  the  general  manager  of  the  compan;,  explained 
the  frei^t  movements  on  Uiat  division  and  stated  that  the  com- 
pany could  not  carry  on  its  freight  business  if  the  operation  of 
steam  locomotives  were  restricted  as  suggested.  He  made  a 
number  of  objections  to  the  use  of  an  electric  locomotive,  explain- 
ing that  the  company  has  no  electric  locomotive  for  its  freight 
business  but  admitting  that  it  "  is  perfectly  possible  to  put  an 
electric  locomotive  on  and  shuttle  back  and  forth  between  East 
New  York  and  Flatbusb  avenue  but  it  would  not  be  econcanical." 

The  tunnels  on  the  Atlantic  division  were  constructed  as  part 
of  what  is  commonly  called  the  Atlantic  avenue  improvement, 
which  was  provided  for  by  chapter  499  of  the  Laws  of  1897.  To 
superintend  the  construction  of  the  work  provided  for  by  said 
act  the  board  for  the  Atlantic  avenue  improvement  was  formed. 
The  act  permitted  the  company  to  use  steam  locomotives  to  move 
freight  trains,  section  9  providing :  "  §  9.  Said  depressed  right 
of  way  and  tracks  and  the  elevated  portions  of  said  railroad  here- 
inabove provided  for,  shall  be  employed  for  the  uses  and  purposes 
of  the  said  the  Long  Island  Eailroad  Company  to  the  same  extent 
and  as  fully  and  completely  as  the  railroad  at  present  constructed 
which  is  operated  by  the  said  company,  provided  that  the  opera- 
tion of  passenger  trains  on  said  railroad  on  said  improvement 
shall  be  by  some  power  other  than  steam  locomotives,  but  steam 
locomotivee  may  be  used  to  move  freight  tj'ains  and,  in  cases  of 
emergency,  preventing  the  use  of  other  power,  to  move  the  pas- 
senger trains  over  said  improvement." 

It  has  been  suggested  that  the  Atlantic  Avenue  Improvement 
Act  was  in  the  nature  of  a  grant  or  contract  and  that  prohibiting 
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or  reetricting  the  operation  of  steam  locomotiYes  would  impair 
a  contract  obligation.  Assutning  (though  not  conceding)  that  the 
act  involves  a  contract  I  think  that  the  legislature  ma.j  prohibit 
or  restrict  Buch  operation  under  the  police  power  of  the  State. 

In  Beer  Company  v.  Maasachusetta,  97  U.  S.  25,  33,  the  court 
Baid:  "Whatever  differences  of  opinion  may  exist  as  to  the 
extent  and  boundaries  of  the  police  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  definiticm  of  it,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizais,  and  to  the  preservation  of 
good  order  and  the  public  morals.  The  legislature  cannot,  by  any 
contract,  divest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  objects  which  demand 
the  application  of  the  maxim,  solus  populi  supremo  lex:  and  they 
are  to  be  attained  and  provided  for  by  such  appropriate  means 
as  the  l^islative  discretion  may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  itself.  Boyd  v.  Alabama, 
04  IT.  S..  645."  Cited  with  approval :  Nortiiem  Pacific  Railway 
v.  Ihiluth,  208  U.  S.  583,  596;  Texas  &  N.  O.  R  R.  Co.  v.  Miller, 
221  id.  408,  414;  Atlantic  Coast  Line  v.  Goldsboro,  232  id.  548, 
558. 

While  the  Legislature  has  not,  since  the  act  of  1897,  directly 
exercised  its  power  of  r^ulating  steam  operation  on  Atlantic 
avenue  I  think  it  has  delegated  such  power  to  the  Commission. 
UndM  subdivision  2  of  section  49  of  the  Public  Service  Com- 
missions Law  the  Commission  after  a  hearing  has  the  power  to 
determine  and  order  "  just,  reasonable,  safe,  adequate  and  proper 
regulations,  practices,  equipment,  appliances  and  service "  of 
railroad  corporations  within  its  jurisdiction  whenever  the  regula- 
tions, practices,  etc.,  of  such  corporations  are  unjust,  unreason- 
able, unsafe,  improper  or  inadequate.  Under  section  50  the  Com- 
mission has  power  after  a  hearing  to  order  repairs,  improvements, 
changes  and  additions  to  the  property,  construction,  apparatus, 
equipment,  facilities  or  devices  of  such  corporations  whenever 
mich  repairs,  improvements,  changes  and  additions  "  should 
reasonably  be  made  thereto  in  order  to  promote  the  security  or 
oonvraiience  of  the  public  or  employees,  or  in  order  to  secure  ade- 
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quate  service  or  facilities  for  the  transportation  of  passengers  or 
property."  These  provisions,  in  my  opinion,  authorize  the  Com- 
mission to  restrict  or  prohibit  the  steam  operation  on  Atlantic 
avenue  if  in  its  judgment  the  evidence  introduced  at  the  hearing 
shows  that  the  present  operation  is  unsafe  or  that  the  security  or 
convenience  of  the  passengers  or  employees  is  likely  to  be  inju- 
riously affected. 

As  the  secretary's  letter  requests  an  order  in  conformity  with 
my  opinion,  I  transmit  herewith  a  proposed  order  directing  the 
Long  Island  Railroad  Company  to  operate  no  steam  locomotive 
or  lodHnotives  throu^  the  tunnels  on  its  Atlantic  division  on  or 
after  July  1,  1916,  except  between  the  hours  of  one  and  five  a.  m. 
This  order  meets  with  Mr.  Wilder's  approval 
Respectfully  yours, 

(Sgd.)     Geo.  S.  Coleman, 

Counset 

Williams,    Wood    and    Hayward,    Commissioners,    «Hicur; 
McCall,  Chairman,  and  Oram,  Commissioner,  absent 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission  on 
the  Subject  of  Proposed  Changes  in  the  Existing  Structures  at 
the  Point  where  Howard  Avenue  Intersects  and  Crosses  the 
Tracks  of  the  Atlantic  Avenue  Divibion  of  The  Loso 
Island  Railboas  Company  in  the  Borou^  of  Brooklyn,  City 
of  New  York 

Case  No.  1959 

(Public  Serrica  ConmiiMioD,  Firat  District,  December  7,  191G) 

Street  crosalns^f  Mfety  precantloBB  at  —  railroad  corporations  —  erection  of 
wail  at  crossing  required. 

An  order  directed  to  be  entered  requiring  the  Long  Island  Railroad 
Company  to  erect  a  wall  at  the  north  side  of  its  right  of  way  on  Atlantic 
avenue  at  the  intersection  of  Howard  avenue,  borough  of  Brooklyn,  city 
of  New  York,  similar  to  the  barrier  existing  at  the  soiitb  side  of  its 
right  of  way  at  that  point.  The  Commission  also  directed  thnt  the  Long 
Island  Railroad  Company  should  notify  it  in  writing  as  to  whether  the 
terms  of  the  order  were  accepted  and  would  be  obeyed. 
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This  proceeding  vas  started  on  the  motion  of  the  Commission 
by  the  adoption  on  May  11,  1915,  of  a  resolution  directing  a  hear- 
ing to  determine  whether  the  continuity  of  Howard  avenue  ^ould 
he  restored  across  Atlantic  avenue  and  the  tracks  of  Uie  Long 
Island  Railroad  Company  located  in  a  cut  at  tiiat  point. 

On  Decemher  7,  1915,  pursuant  to  an  opinion  of  Commissioner 
Cram  adopted  on  that  day,  the  ConmiisBion  ^emtered  an  order,  set 
out  below,  directing  the  Long  Island  Railroad  Company  to  erect 
a  wall  on  the  north  side  of  its  right  of  way  at  Howard  avenue 
similar  to  the  one  existing  on  the  south  side  thereof. 

"A  hearing  having  been  duly  had  by  and  before  the  Commission 
in  the  above  entitled  matter  on  May  27,  1915  and  certain 
adjourned  dates  to  and  including  October  29,  1915,  Commissioner 
Cram  presiding;  and  said  hearing  having  been  instituted  princi- 
pally for  the  purpose  of  determining  whether  the  continuity  of 
Howard  avenue  at  the  point  where  it  intersects  the  Atlantic 
Avenue  cut  in  the  borough  of  Brooklyn,  city  of  New  York,  should 
be  restored  by  the  construction  of  a  bridge  across  the  cut ;  and  it 
appearing  that  the  construction  of  such  a  bridge  would  be  impracti- 
cable and  would  be  unduly  expensive,  but  that  it  would  be  entirely 
practicable  to  erect  a  barrier  at  the  north  side  of  the  cut  similar  to 
one  already  existing  on  the  south  side  of  the  cut  and  that  the  rail- 
road company  is  willing  to  erect  such  a  barrier  at  its  own  expense ; 
and  it  appearing  that  it  would  be  desirable  to  have  both  barriers 
surmounted  with  lights  for  the  warning  of  approaching  vehicles, 

"  Ordered,  (1)  That  on  or  before  June  1,  1916  said  the  Long 
Island  Railroad  Company  shall  erect  at  the  north  side  of  its 
Atlantic  Avenue  cut  at  the  intersection  of  Howard  avenue  a  bar- 
rier similar  to  the  barrier  already  existing  on  the  south  side  of  the 
cut  at  said  point,  plans,  specifications  and  details  of  such  work  to 
be  submitted  to  the  Commission  for  its  approval  on  or  before 
February  1,  1916. 

"(2)  That  suitable  lights  for  the  warning  of  approadiing 
vehicles  shall  be  placed  upon  the  top  of  the  barrier  to  be  erected  on 
the  north  side  of  the  cut  and  upon  the  barrier  already  erected  on 
the  south  side  of  the  cut  if  the  city  of  New  York  will  consent  to 
install  and  maintain  such  lights, 
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"(3)  That  on  or  before  Januarj  1, 1916  said  railroad  company 
shall  make  application  to  the  city  for  itB  consent  to  install  and 
maintain  such  lights  and  shall  diligently  prosecute  such  applica- 
tion and  shall  notify  the  Commission  in  writing  on  or  before 
February  1,  1916.  whether  the  city  has  consented  to  install  and 
maintain  such  lights  and  if  it  has  not  consented  the  company  shall 
state  what  efforts  have  been  made  by  it  to  procure  such  consent. 

"(4)  That  the  entire  expense  of  the  erection  of  the  barrier 
specified  in  paragraph  (1)  hereof  shall  be  borne  by  said  railroad 
company. 

"(5)  That  this  order  shall  take  effect  immediately  and  shall 
continue  in  force  until  changed  or  abrogated  by  further  order  of 
the  Commission." 

H.  M.  Chamberlain,  for  the  Commissioti. 

F.  LaOuardia,  for  the  State  of  New  York. 

Frank  L.  Polk,  by  W.  J.  Clark,  for  the  City  of  New  York. 

Nelson  P.  Lewis,  Chief  En^neer  of  the  Board  of  Estimate  and 
Apportionment  of  the  City  of  New  York. 

L.  J.  Camithers  and  C.  L.  Addison,  for  the  Long  Island  Kail- 
road  Co. 

Louis  R  Bick,  for  the  Combined  Churohea  and  T&xpayeTa 
Association  of  Howard  Avenue. 

Alfred  I.  Gilchrist,  for  property  owners. 

Numerous  property  owners,  in  person. 

Cram,  Commissioner. —  This  proceeding  was  instituted  primar- 
ily for  the  purpose  of  determining  whether  the  continuity  of 
Howard  avenue  in  the  borough  of  Brooklyn  at  the  point  where  it 
intersects  Atlantic  should  be  restored  by  means  of  a  bridge  for 
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general  traffic  over  the  Atlantic  Avenue  cut,  such  continuity  hav- 
ing been  broken  by  the  conatniction  of  the  cut  some  years  ago. 

The  intersection  in  question  is  at  a  point  where  the  railroad 
descends  from  the  elevated  structure  to  enter  the  tunnel  under 
Atlantic  avenue  and  where  the  cars  of  passing  trains  project 
slightly  above  the  level  of  the  street. 

The  testimony  indicates  Uiat  the  construction  of  a  bridge  would 
necessitate  the  lowering  of  the  railroad  tracks  or  the  raising  of  tie 
grade  of  the  street;  that  the  lowering  of  the  tracks  would  be 
impracticable  and  that  the  raising  of  the  grade  of  the  street  would 
produce  a  bad  hump  in  Atlantic  avenue  and  would  result  in  heavy 
damages  to  property  owners.  Moreover,  if  the  improvwnent  were 
made  under  au^ority  of  section  95  of  the  Railroad  Law  part  of  the 
cost  would  fall  upon  the  city  of  New  York,  which  objects  to  the 
expense,  the  city  appearing  on  the  hearing  in  opposition  to  the  pro- 
posed improvement  both  on  the  ground  of  the  physical  difficulties 
and  on  the  ground  of  the  expense. 

At  the  time  of  the  construction  of  the  cut  an  iron  railing  was 
placed  at  the  top  of  the  retaining  wall  on  either  side,  but  these  rail- 
ings were  too  frail  to  prevent  automobiles  from  breaking  through 
and  plunging  into  the  cut,  and  some  years  ago  the  railroad  com- 
pany erected  a  concrete  waU  on  the  south  side  of  the  cut  to  take  the 
place  of  the  iron  railing.  The  company  now  offers  to  erect  a  simi- 
lar barrier  on  the  north  side. 

While  the  erection  of  such  a  barrier  will  not  restore  the  con- 
tinuity of  the  street  it  will  be  sufBeient  to  prevent  the  recurrence  of 
accidents,  and  in  view  of  the  impracticability  of  constructing  a 
bridge  and  of  the  attitude  of  the  city,  I  am  of  the  opinion  that  an 
order  should  be  made  requiring  the  erection  of  a  barrier,  in  accord- 
ance with  the  offer  of  the  railroad  company. 

Williams  and  Hayward,  Commissioners,  concur;  Wood,  Com- 
miaeioner,  al»ent. 
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In  the  Matter  of  the  Hearing  on  the  Complaint  of  V.  Hcao 
KoEHLEB  againet  the  Edison  Electkic  Illdminatiho  Com- 
PAHT  OF  Bbooklyn  bs  to  the  Alleged  Overcharge  for  Electric 
Current 

(Public  Service  OommiMion,  First  District,  December  7,  ISIS.) 
Electrical  coipoutiong  — rates   uA  charges  —  overeharse   not   detennlnatde 
where  meter  has  been  tampered  vlth  —  CommiBslon  has  no  power  to 
Older  reparation. 

Upon  a  complaint  Against  the  Ediaon  Electric  Illuminating  Company 
of  Brooklyn  on  account  of  overcharge  caused  by  fast  meter  registration 
it  appeared  that  upon  an  inspection  by  the  Commission's  empioyeea  the 
meter  waa  found  to  have  been  brolcen  by  tampering  therewith.  Held  — 
that  under  the  circumstancea  the  Conunisaion  is  unable  to  determine  that 
an  overcharge  has  been  made. 

Where  an  overcharge  ia  alleged  against  an  electrical  corporation  on 
account  of  faat  meter  registration,  the  Commission  will,  if  it  so  finda, 
direct  that  such  overcharge  shall  cease  but  ia  not  vested  with  power  to 
order  that  reparation  for  past  overcharge  ahall  be  made. 

Thia  proceeding  was  upon  a  complaint  of  V.  Hugo  Koehler 
that  the  Edison  Electric  Illuminating  Company  of  Brooklyn  had 
been  overcharging  him  for  electrical  current  on  account  of  fast 
meter  registration.  A  resolution  directing  that  a  hearing  be  held 
in  the  matter  waa  adopted  by  the  Commission  on  October  5,  1915. 

On  December  17,  1915,  the  Commission  adopted  an  opinion  of 
Commissioner  Williams,  who  presided  at  the  hearings,  directing 
that  the  complaint  be  dismissed. 

The  further  facts  in  the  matter  are  contained  in  &e  opinion 
adopted. 

H.  H.  Whitman,  for  the  Commission. 

V.  Hugo  Koehler,  the  complainant  in  person. 

Hatch  &  Sheehan,  by  Ashley  T.  Cole,  for  the  respondents. 

Williams,  Commissioner. —  The  complainant,  V".  Hugo 
Koehler,  is  the  owner  or  occupant  of  a  boathouse  at  the  foot  of 


D,..-,zPd::yGOOgIe 


COMPI^INT    AGAlNaT    EdWOM    ElECTBIC    IliUMISATINO    Go.        67 
Public  Service  CommiBsion,  First  District 

Bay  Thirty-second  street,  Brooklyn,  -wbioli  ib  Bnpplied  with  elec- 
tric current  by  the  Edison  Electric  Illuminating  Company  of 
Brooklyn.  Mr.  Koehler  disputed  the  correctness  of  the  com- 
pany's bill  for  current  furnished  from  October  25,  1910,  to 
August  13,  1915,  showing  a  balance  due  the  company  of  forty-one 
dollars  and  thirty-five  cents.  Thereupon,  at  his  request,  on  August 
30,  1915,  an  examination  of  the  meter  was  made  by  an  inspector 
of  the  bureau  of  gas  and  electricity  of' the  Commission  and  it  was 
found  to  register  21.07  per  cent  fast  and  that  there  waa  a  "  creep  " 
in  the  meter.  Mr.  Koebler's  claim  is  that  the  company's  bill 
should  be  reduced  in  accordance  with  the  result  of  his  t«et.  At 
this  teat  there  was  present  a  meter  tester  of  the  company,  James 
H,  Knight,  who  testified  that  he  foimd  the  company's  seal  on  the 
meter  broken  and  also  liiat  the  cover  of  the  meter  waa  unfastened 
and  the  meter  adjustments  out  of  order.  This  testimony  was  cor- 
roborated by  Itarmond  D.  Sherman,  the  inspector  of  electric 
meters  who  made  the  test  for  the  Commission  on  August  30,  1915, 
Mr.  Knight  also  testified  that  he  went  to  the  boatbouse  on  August 
13,  1915,  and  as  the  bill  was  not  paid  at  that  time  he  disconnected 
the  meter,  and  that  he  felt  the  meter  seal  and  that  the  meter  was 
sealed  at  that  time.  It  also  appeared  that  on  August  28,  1913, 
the  meter  was  tested  and  fouud  to  be  in  proper  condition-  It  was 
shown  that  the  company  had  no  access  to  the  premises,  which  were 
Itept  locked  when  the  complainant  was  not  there,  the  key  being  in 
the  possession  of  the  steward  of  a  neighboring  yacht  club. 

The  installation  on  the  premises  consisted  of  one  six-ampere 
stove,  one  five  and  seven-tenths-watt  toaster,  seventeen  twenty-five- 
watt  lamps  and  seven  fifty-watt  lamps.  The  plaintiff  testified 
that  he  occupied  the  boathouse  from  four  to  five  months  in  the 
summer  time,  but  it  was  shown  that  from  July  14,  1914,  to 
June  1,  1915,  the  bill  for  current  furnished  amounted  to  twelve 
dollars  and  ninety-eight  cents,  which  in  view  of  tlie  installation 
would  not  indicate  that  the  charge  was  unreasonably  high  nor 
that  the  meter  bad  been  running  fast. 

The  position  taken  by  the  company  is  that  although  it  is  their 
custom  to  make  allowances  where  it  appears  that  a  meter  has  regis- 
tered fast,  in  this  case,  as  the  meter  had  been  tampered  with,  th' 
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test  was  of  no  value  and  l^at  there  was  nothing  to  warrant  making 
any  reduction  in  the  bill. 

It  was  claimed  by  Mr.  Koehler  that  the  meter  seal  might  have 
been  broken  by  reason  of  his  vigorous  use  of  a  punching  bag  in  the 
boathouse,  but  in  view  of  the  testimony  as  to  the  condition  in 
which  the  seal  was  found  this  is  quite  unlikely.  Mr.  Koehler  also 
claimed  that  he  had  been  charged  an  excessive  amount  for  tung- 
sten lamps,  but  there  was  no  testimony  to  substantiate  this  claim. 

The  present  record  does  not  disclose  any  facts  which  could  jus- 
tify a  finding  that  the  company's  bill  was  excessive.  Moreover, 
the  Commission  Is  not  a  court  to  try  issues  and  award  judgment  in 
the  matter  of  a  disputed  claim  for  service  rendered  by  a  public 
supply  company.  It  has  jurisdiction  to  determine  whether  any 
rate  or  charge  is  unjust  or  unreasonable,  but  such  determinaticm 
looks  to  tiie  future  and  resort  must  be  had  to  the  court  to  enforce 
any  l^al  claim  arising  out  of  a  past  transaction.  Indeed,  this 
appears  to  have  been  recognized  by  the  complainant,  because  he 
testified  that  he  had  brought  an  action  against  the  company  for 
damages  by  reason  of  the  action  of  the  company  in  disconnecting 
the  meter  on  August  13,  1915,  because  of  the  nonpayment  of  its 
bill.  Doubtless,  the  question  whether  the  charge  of  the  company 
is  excessive  will  have  to  be  determined  in  that  action.  The  ccsa- 
plaint  should  be  dismissed. 

Cram  and  Hay  ward.  Commissioners,  concur;  Wood,  Conmiia- 
sioner,  absent. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
Concerning  the  B^fulationa  and  Practices  of  the  Intek- 
BOBODOH  Rapid  Teanbit  Company,  New  Yobk  Consoli- 
DATXD  Ratlboad  Cohpant,  Nassau  Eleotbic  Railboad 
CoifPAST  and  SoDTH  Bbooklth  Railway  Company,  with 
Regards  to  the  Hours  of  Labor  of  their  Telegraph  or  Tele- 
phone Operatort,  Telegraph  or  Telephone  Levermen  and  Train 
DeBpatchera 

Case  No.  2005 
(Public  Service  ComniiBHion,  First  District,  December  10,  191S) 

Sapid  transit  railroad  corporatloiu — jnriadictlan  of  CommiHion  —  honn  of 
labor  of  emploreaa  of  ancli  corpoiatioiu  —  procMdinza  dlscontinned. 

Where  the  hours  of  labor  of  emplayecB  of  a  rapid  transit  railroad 
oorporation,  although  in  violation  of  the  Labor  Lew,  are  not  bo  undulj 
long  a»  to  menace  the  safety  and  convenience  ol  passengers,  the  proceed- 
ings before  the  Commisaion  niU  be  discontinued. 

This  proceeding  was  started  upon  the  motion  of  the  Commia- 
flion  by  the  adoption  of  a  resolution  on  Auguat  31,  1915,  direct- 
ing a  hearing  to  determine  whether  the  hours  of  labor  of 
employees  of  rapid  transit  corporationa  in  the  city  of  New  York 
were  so  unduly  Itmg  and  in  violation  of  law  as  to  require  action 
by  the  Commission. 

After  hearings  by  the  Commisaion,  on  December  10,  1915, 
pursuant  to  an  opinion  of  Commissioner  Hayward  adopted  on 
that  day,  entered  an  order  discontinuing  the  proceeding. 

H.  H,  Whitman,  for  the  Commisaion. 

A.  G.  Peacock,  for  Interborough  Rapid  Transit  Company. 

M.  B.  Hoffman,  C.  A.  Marsh  and  J.  J.  Dempsey,  for  New 
York  Consolidated  Railroad  Company,  Nassau  Electric  Railroad 
Company  and  South  Brooklyn  Railway  Company. 

Haywakd,  Commissioner. —  No  evidence  was  introduced  in  this 
case  whidi  would  indicate  that  the  hours  of  labor  of  deapatchera, 
towermen  and  similar  employees  of  the  elevated  railroads  in  the 
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city  were  8o  long  that  the  safety  and  convenience  of  the  service 
weie  in  any  way  seriously  menaced.  In  default  of  such  evidence, 
I  believe  that  this  Oommission  is  without  power  to  act  and  that  a 
discontinuaoce  order  should  be  entered. 

The  evidence  showed,  however,  that  the  railroads  were  in  some 
cases  at  least,  violating  sections  6  to  8  of  the  "Labor  Law  and  I 
have  accordingly  forwarded  a  copy  of  the  record  to  the  Industrial 
Commission  for  such  action  as  it  may  deem  proper. 

Cram,  Williams  and  Wood,  CommissicHiers,  cononr. 


In  the  Matter  of  the  Hearing  on  Complaint  of  P.  M.  Dale  &  Son 
against  Thb  Edison  Electbic  Illdminatinq  Compahy  of 
Bhookltn  as  to  Alleged  Overcharge  for  Power  Service 

Case  No.  2027 
(Public  Seirice  CommisRion,  Pirst  District,  December  10,  19M) 

Electrical  coiporatloiu  —  powers  of  CominiMioti  —  CommUdoB  cuinot  order 
reparation  to  consumers  for  rat«a  paid  nnder  lau  favoiabl«  schedtile. 

Tariff  achedulea  — flllns  of  tarlS  schednle  vith  tbe  Pnblic  Sorrice  Commiiaion 
sufficient  pablicatioa. 

Upon  a  complaint  against  the  Ediaon  Electric  Illuminating  Company 
of  BriHiklj'n  for  failure  to  refund  a  certain  aum  of  money  alleged  to  have 
been  paid  by  complainanta  for  power  aercice  under  the  retail  power  rate 
in  excess  of  what  they  would  have  paid  under  the  naaximum  demand  rate. 
Held  —  that  the  CommiBsion  is  not  poBHessed  of  judicial  powers  to  order 
reparation  to  be  made. 

An  electrical  corporation  is  not  required  to  give  notice  to  consumers  of 
changes  in  rate  schedules  other  than  flling  the  same  witb  the  Public 
Service  Commission. 

This  proceeding  was  started  by  a  resolution  adopted  October  5, 
1915,  directing  a  hearing  upon  a  complaint  of  P.  M.  Dale  &  Son 
that  they  had  been  paying  to  the  Edison  Electric  Xlluminating 
Company  of  Brooklyn  for  power  service  under  a  retail  power 
contract  a  sum  of  over  $300  in  excess  of  what  they  would  have 
paid  under  the  maximum  demand  rate,  and  that  the  respondent 
refused  to  make  reparation  therefor.  The  more  favorable  maxi- 
mum  demand   rate,   under  which   the  complainant  oould  have 
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effected  a  sanng,  appears  to  have  been  established  in  1909  when 
the  respondent  filed  with  the  Commission  an  amended  tariff 
schedule  to  include  such  rate.  The  complainants  continued,  how- 
ever, to  pay  under  the  old  rate  until  1914,  when  their  retail  power 
contract  was  cancelled. 

On  December  14,  1915,  pursuant  to  an  opinion  of  Commis- 
sioner Williams  adopted  on  Deceonber  10,  1915,  the  C(Hmnission 
entered  an  order  diamiwing  the  complaint. 

The  forthra  facts  in  the  matter  appear  in  the  opinion  adopted. 

H.  H.  Whitman,  for  the  Commission. 

P.  C.  Brown,  for  complainanta. 

Hatch  &  Sheehan,  by  Ashley  T.  G(Ae,  for  the  respondents. 

Williams,  Commissioner. —  In  1907  the  complainants,  P.  M. 
Dale  &  Son,  made  a  contract  under  the  retail  power  rate  with  the 
Edison  Electric  Illuminating  C(Hnpany  of  Brootlyn  for  the  sup- 
ply of  electric  current  for  their  store  premises  145  and  147 
Myrtle  avenue,  Brooklyn.  They  continued  to  receive  current 
under  that  contract  until  June  15,  1914,  when  the  retail  power 
rate  was  canceled  by  the  company,  a  maximum  demand  power 
rate  contract  being  substituted  therefor,  under  which  the  com- 
plainants receive  current  at  a  lower  price  than  they  formerly  paid 
under  the  retail  power  contract 

When  this  retail  power  contract  was  entered  into  in  1907  this 
maximum  demand  rate  existed,  but  it  would  not  have  been 
advantageous  for  the  complainants  to  take  current  thereunder 
because  that  rate  required  the  consumer  to  pay  not  less  than  fifty 
dollars  a  month.  In  June,  1909,  however,  a  change  was  made  in 
the  maximum  demand  rate  whereby  this  guaranty  was  reduced 
from  fifty  dollars  a  month  to  a  minimum  of  one  dollar  per  month' 
per  horse  power  or  fraction  thereof;  and  when  the  retail  power 
contract  was  canceled  on  June  15,  1914,  a  further  change  was 
made  in  the  form  of  the  maximum  demand  rate,  changing  the 
guaranty  from  one  dollar  per  month  per  horse  power  or  fraction 
thereof  to  one  dollar  per  month  per  kilowatt  of  maximum  demand. 
After  the  change  made  in  the  Tnfl'»'T'i"Tn  demand  rate  in  June, 


,d.yGoogIe 


Statb  Dbfabtuent  Rbpobts 


Public  S«rTic«  Commiuion,  Firat  DUtrict 


1909,  their  eonsumptioii  of  current  was  suet  that  it  would  have 
been  more  economical  for  the  complainants  to  take  current  under 
the  maximum  donand  rate  than  to  ccsitinue  under  the  retail 
power  rate.  One  of  the  complainants,  Joseph  M.  Dale,  testified 
that  he  did  not  learn  of  this  change  in  the  maximum  demand 
rate  until  1914  and  that  had  he  been  advieed  of  it  he  would  have 
changed  his  contract  in  1909  fmn  the  retail  power  rate  to  the 
maximum  demand  rat&  The  complainants  now  claim  that  the7 
were  entitled  to  thia  lower  rate  from  the  time  of  its  introduction 
and  that  they  had  been  overcharged  more  than  $300  from  that 
time  to  June,  1914,  and  that  the  company  should  refund  the 
amount  bo  overcharged. 

Mr.  Dale  testified  that  in  1907  a  repreBcntative  of  the  company 
stated  to  him  that  the  retail  power  rate  was  the  best  rate  possible 
then  but  that  as  soon  as  a  new  rate  went  into  effect  the  oKn- 
plainants  would  get  the  benefit  of  it. 

In  behalf  of  the  company  it  was  shown  not  only  that  its  printed 
schedule  showing  the  change  in  the  maximum  demand  rate  was 
filed  and  published  in  1909,  as  required  by  the  order  of  the  Com- 
mission, but  that  the -following  printed  notice  was  also  sent  to  all 
the  customers  of  the  company: 

"  The  maximum  demand  electrical  power  agreement  has  been 
modified  by  the  elimination  of  the  minimum  guaranty  of  $50 
per  month,  leaving  the  minimum  guaranty  $1.00  per  month  per 
horse  power  or  fraction  thereof.  This  change  is  in  effect  June 
15,  1909.    If  further  information  is  desired,  write,  phone  or  caU. 

"  EniBON  Electbio  Illdmiwatino  Compant  of  Bkooklyh, 
"  360  Pearl  street,  Brooklyn,  N.  T." 

It  is  true  that  Mr,  Dale  testified  that  he  never  received  thia 
notice,  but  it  is  not  the  duty  of  a  public  service  corporation  upon 
making  any  change  in  its  rates  to  sec  to  it  that  every  customer 
whose  rights  may  possibly  be  affected  bj  such  change  receives 
actual  notice  of  it  Nor  does  the  law  require  an  electrical  cor- 
poration to  notify  its  customers  by  circular  of  any  change  in  its 
rates.  A  printed  schedule  showing  the  change  in  the  rate  was 
printed,  filed  with  the  Commission  and  kept  open  for  public 
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inspection  prior  to  and  after  the  date  when  it  went  into  effect 
This  was  all  that  the  company  was  legally  required  to  do  and  It 
ahouid  not  be  prejudiced  by  the  fact  that  the  additional  notice 
sent  out  by  it  was  not  in  fact  received  by  these  complainantB.  Of 
course,  if  a  change  affects  a  contract  under  which  a  customer  is 
receiving  service  he  muBt  get  the  benefit  of  it  without  any  action 
on  his  part  But  where,  as  here,  the  customer  has  the  right  to 
elect  under  which  of  two  or  more  rates  he  will  take  service,  the 
public  service  corporation  is  under  no  legal  obligation  to  advise 
him  which  in  ita  opinion  will  be  most  beneficial  for  him. 

At  the  outset  counsel  for  the  C(»upany  moved  to  dismiss  the 
complaint  on  the  ground  that  the  Commission  had  no  jurisdiction 
to  grant  the  relief  asked  for,  which  as  stated  was  that  the  company 
refund  the  amount  that  would  have  been  saved  by  the  oomplain- 
antfl  had  they  adopted  the  maximum  demand  contract  in  1909. 
Of  course,  the  Commission  is  not  a  court  and,  therefore,  is  with- 
out power  to  make  an  order  directing  a  public  service  corporation 
to  repay  to  a  customer  any  part  of  a  charge  collected  for  past 
service  even  though  the  CommissicHi  may  find  such  charge  to  have 
been  e 


The  complaint  must  be  dismissed. 

Cram,  Wood  and  Hayward,  Commissioners,  concur. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
as    to    tiie    R&iB    ScHEDnLS  op  thb  Nbw  Yobk    Edisok 

COMPAHT 

Case  No.  1958 
(PnbLc  Serrie*  Ckmuniuion,  First  District,  December  21,  1QI4) 
ElectriMl  eorpoiatloni  —  powen  of  Commiuion  —  impaliment  of  contract 
oUisatloiu  —  repilBtioiiB  hj  Cammiuion  m  to  contracts  of  service  do  not 
violate  eonstltnticnal  restraint  npon  impairment  of  oUigatiou  of  contract. 
An  order  of  the  Commission  directing  that  the  New  York  BMison  Com* 
pany  should  install  not  more  than  one  meter,  except  as  otherwise  pro- 
vided, to  a  service  under  each  contract  is  not  in  violation  ot  the  constitu- 
tional  restraint  upon  impaimient  of  obligations  of  contract  although  said 
order  affect  contractual  obligations  to  auppl;  more  than  one  meter. 
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Upon  inquiry  by  the  Hewitt  Bealty  Company  and  others  aa  to 
what  effect  the  final  order  entered  by  the  Commission  on  October 
15,  1915,  in  Case  No.  1958,  would  have  upon  contracts  entered 
into  by  conaumers  with  the  New  York  Edison  Company,  the 
CommiBsion  adopted,  on  December  21,  1915,  the  memorandum 
of  counsel  set  out  below. 

The  final  order  entered  in  Case  No.  1958  (reported  at  6  P.  S. 

C.  R.  [let  Dist.  N.  T.] )  provided  among  other  things  that 

no  more  than  one  meter  shall  be  installed  to  a  eervico  under  each 
contract,  leaving  it  to  the  owners  or  lessees  of  buildings  who 
resold  current  to  their  tenants  to  supply  the  tenants'  meters, 
whereas  the  contracts  in  such  cases  required  the  company  to  install 
the  meters  of  the  owner  or  lessee  as  well  as  those  of  hie  tenants 
or  subtenants  to  whcnu  the  former  resold  current  at  a  profit 

By  the  Commission. —  The  question  having  been  presented  to 
the  Commission  by  the  Hewitt  Realty  Company  and  others,  as  to 
the  effect  of  the  final  order  in  Case  No,  1958  upon  contracts 
entered  into  by  consumers  with  the  New  York  Edison  Company, 
this  memorandum  is  adopted  by  the  Commission  as  its  expression 
of  opinion  upon  this  question. 

The  order  of  the  Commission  made  in  this  case  on  October  15, 
1915,  and  which  goes  into  effect  on  January  first  next,  contains 
this  provision:  "Second.  That  on  and  after  January  1,  1916, 
the  said  company  shall  determine  the  amount  of  current  supplied 
to  each  customer  by  means  of  a  master  meter  or  meters  installed 
on  the  premises  of  the  customer;  the  said  company  shall  not  be 
permitted  to  install  more  than  one  meter  to  a  service  under  each 
contract,  except  where  more  than  one  meter  is  required  to  secure 
proper  metering  efficiency,  the  safety  of  the  service  or  to  meet 
exceptional  local  service  conditions,  but  in  no  case  shall  additional 
meters  be  furnished  solely  for  the  convenience  or  purposes  of  the 
customer." 

It  appears  that  at  the  time  this  order  was  made  the  New  York 
Edison  Company  had  entered  into  contracts  with  several  of  its 
customers  under  which  the  company  agreed  to  furnish  and  main- 
tain more  than  one  meter  on  its  customers'  premises  and  that 
these  contracts  by  their  terms  have  several  years  yet  to  run.     My 
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Opinion  is  requested  as  to  the  effect  thiB  provision  of  the  order 
will  have  upon  these  contracts. 

The  general  principle  is  tiiat  no  contract  can  he  carried  into 
effect  -which  though  legal  when  made  has  become  illegal  by  virtue 
of  some  subsequent  law.  The  leading  case  in  this  state  involving 
this  principle  is  Kichmond  County  Gas-Light  Company  v.  Town 
of  Middletown,  59  N.  Y.  228.  In  that  case  the  legislature  had 
expressly  authorized  the  town  to  contract  for  a  supply  of  gas  and 
the  town  had  made  such  a  contract  for  a  fixed  term  of  years. 
Subsequently,  before  the  expiration  of  the  term  of  the  contract 
the  le^latnre  repealed  the  act  authorizing  it  It  was  insisted  by 
the  gas  company  that  its  contract  was  protected  by  the  constitu- 
ttonal  prohibition  against  impairing  the  obligations  of  contracts. 
The  court  said  (p.  232)  :  "  The  power  so  conferred  was  like  the 
other  powers  conferred  upon  the  officers  of  this  and  other  towns 
of  the  State,  subject  to  modification  or  repeal  by  subsequent  legis- 
lation, and  that  the  town  auditors  could  not,  by  any  contract, 
prevent  or  at  all  control  the  action  of  the  legislature  in  this 
respect." 

This  principle  was  recognized  in  People  ex  rel.  Bridge  Operat- 
ing Company  v.  Public  Service  Commission,  153  App.  Div.  129, 
where  it  was  held  that  a  contract  made  by  the  city  of  New  York 
through  its  bridge  commissioner  anthorizing  the  Bridge  Operating 
Company  to  run  cars  over  the  Williamsburg  bridge  for  the 
minimum  period  of  ten  years  and  to  charge  a  certain  fare  for 
transportation  between  terminals  conferred  no  franchise  upon 
the  Bridge  Operating  Company  by  the  mere  license  to  operate 
cars;  that  the  legislature  had  power  to  change  the  terms  of  the 
contract  or  to  abrogate  it  when  public  interests  so  required;  that 
the  power  to  regulate  the  fares  charged  by  public  service  corpo- 
rations is  a  l^slative  fimction ;  that  the  legislature  by  statute  has 
cmferred  upon  the  Public  Service  Commission  the  authority  to 
fix  and  regulate  railrdad  fares  and  that  an  order  of  the  Commis- 
sion reducing  the  fares  must  be  construed  as  a  legislative  enact- 
ment; that  the  act  of  the  Public  Service  Commission  reducing 
said  fare  within  said  period  is  not  unconstitutional  as  impairing 
the  obligation  of  contracts. 

Suis  Dept.  Rkpt, —  Vol.  7  B 
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In  Armour  Packing  Company  v.  U.  S.,  209  U.  S.  56,  in  which 
the  court  had  under  consideration  the  Elkins  Act,  it  ie  said  (p. 
82) :  "  If  the  shipper  sees  fit  to  make  a  contract  covering  a 
definite  period  for  a  rate  in  force  at  the  time  he  must  be  taken 
to  have  done  so  subject  to  the  possible  change  of  the  published 
rate  in  the  manner  fixed  by  statute,  to  which  he  must  conform 
or  suffer  the  penalty  fixed  by  law." 

In  Hudson  County  Water  Company  v.  McCarter,  209  U.  S. 
349,  this  language  ie  used  (p.  367)  :  "  One  whose  ri^ts,  such  as 
they  are,  are  subject  to  state  restriction,  cannot  remove  them 
from  tiie  power  of  the  State  by  making  a  contract  about  them. 
The  contract  will  carry  with  it  the  infirmity  of  the  subject 
matter." 

Obviously,  if  a  public  service  corporation  had  the  same  power 
as  a  private  corporation  to  make  binding  contracts  a  simple  means 
of  evading  a  statute  prohibiting  acts  of  discrimination  would  be 
afforded.  A  company  having  made  long  term  contracts  with  a 
few  favored  customers  under  a  rate  established  perhaps  for  that 
very  purpose  could  then  cancel  the  rate.  Such  a  practice  was 
not  unknown  among  railroad  corporations  before  the  Interstate 
Commerce  Commission  had  power  to  act  in  the  premises. 

A  recent  case  on  the  question  presented  is  Union  Dry  Goods  Co. 
V.  Georgia  Public  Service  Corporation,  88  S.  E.  Kep.  946,  decided 
1914.  The  plaintiff,  a  mercantile  corporation  doing  business  in 
the  city  of  Macon,  Ga.,  contracted  with  the  Georgia  Public  Service 
Corporation  to  supply  it  with  electrical  power  and  light  upon 
stipulated  rates  for  a  period  of  five  years.  At  that  time  rates  for 
the  service  contracted  for  were  unregulated  either  by  statute  or  by 
the  Kailroad  Commission.  After  the  contract  had  run  more  than 
a  year  the  corporation  applied  to  the  Commission,  which  had 
jurisdiction  over  light  and  power  companies,  for  an  increase  in 
rates.  The  Commission  thereupon  made  an  order  declaring  that 
the  schedule  of  rates  therein  contained  shtfuld  be  the  maximum 
rates  to  be  charged  by  the  corporation.  These  rates  were  in 
excess  of  the  rates  fixed  in  the  contract.  The  court  held  that  the 
constitutional  restraint  up<m  the  impairment  of  the  obligation 
of  contracts  did  not  prevent  the  state  from  ezerolBing  such  powers 
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aB  were  necessarj  in  the  exercise  of  its  aovereign  right  to  protect 
the  lives,  health,  morals  and  general  welfare  of  the  public,  though 
contracts  previously  entered  into  with  individuals  might  thereby 
be  affected;  and  that  if  a  patron  of  a  public  service  corporation 
furnishing  electric  light  and  power  sees  fit  to  make  a  contract 
covering  a  definite  period  of  time  he  will  be  taken  to  have  done 
so  subject  to  subsequent  schedules  of  rates  lawfully  prescribed 
by  the  Railroad  Commission. 

In  my  opinion  the  order  of  the  Commission,  as  soon  as  it 
becomes  effective,  will  abrogate  all  outstanding  contracts  made  by 
the  New  York  Edison  Company  which  are  in  anywise  incouBistent 
with  the  provisions  of  that  order. 

Straus,  Chairman,  Cram,  Williams,  Hayward  and  Wood, 
CiHnmisaioQerB,  concur. 


In  the  Matter  of  the  Hearing  on  the  Kotion  of  the  Commission 
Concerning  the  Regulations  and  Practices  of  The  Long  Island 
Railboad  Company  with  Regard  to  the  Hours  of  Labor  of  Gate- 
men,  Flagmen,  Guards  or  Other  Persons  Employed  by  it  at  its 
Highway  Crossings  within  the  First  District 

Case  No.  2007 

(Public  Elervice  CommiBsion,  First  District,  Janotr;  9,  IffIB) 

Grade  croMliifs — safety  pieccntfou  —  inciMaeil  anperriaion  of  flagmeB  n- 
qnlicd. 

Bidlioail  cotpoiatlons  —  wasea  of  flasmen  —  one  dollar  and  fifty  cents  per  day 
deemed  tunffldent. 

RaOioad  corpoi«tioiia — bonis  of  labor  of  flasmen  —  redaction  of  hoars  of 
labor  recDmniended. 

It  sppeariDg  upon  a,  bearing  as  to  tbe  practices  of  the  Long  Island 
Bailroad  Coropany  in  the  employment  of  guards  or  flagmen  stationed  at 
crossings  for  the  purpose  of  preventing  accidents  that  Bsid  employees 
frequently  fell  asleep  while  on  duty  during  the  late  hours  of  the  night 
or  early  hours  of  tbe  morning  the  respondent  is  directed  to  employ 
additional  roundsmm  or  policemen  in  order  to  exercise  increased  super- 
Tision  over  said  employees  and  to  submit  to  the  Commission  a  statement 
setting  forth  when  and  how  such  increased  supervision  will  be  effected. 

Wages  of  one  dollar  and  fifty  centa  per  day  for  flagmen  atationed  at 
railroad  croseinge  in  the  city  of  New  York  are  insufficient  and  should 
be  increased  to  at  least  two  dollars  per  day. 
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It  ii  unreasonable  to  require  flsgrnen  stationed  at  railroad  crossinga 
to  raider  continuous  service  for  twelve  bours  daily  and  it  is  recommended 
tiiat  the  hours  of  labor  be  reduced  to  eight. 

This  proceeding  was  upon  the  motion  of  the  Conunieaion  and 
waa  started  by  the  adoption  of  a  resolution,  on  August  31,  1915, 
directing  a  hearing  to  determine  whether  the  hours  of  flagmoi  or 
other  employes  of  the  Long  Island  Railroad  Company  stationed 
at  crossings  within  the  First  District  were  so  unduly  long  and  in 
violation  of  law  as  to  require  action  by  the  Commission. 

On  January  6,  1916,  pursuant  to  an  opinion  of  Commissioner 
Cram  adopted  on  that  day,  the  Commission  entered  an  order  pro- 
viding as  follows: 

"  Ordered,  That  The  Long  Island  Railroad  Company  increase  it* 
police  supervision  over  the  men  employed  hy  it  as  grade  crossing 
flagmen  or  gatemen  within  the  First  District  of  the  Public  Service 
Commission,  by  the  employment  of  additional  roundsmen  or  police- 
men, and  that  the  said  Long  Island  Railroad  Company  submit  to 
the  Commission  for  its  approval  within  fifteen  days  after  the  serv- 
ice of  this  order  a  statement  setting  forth  the  manner  in  which  and 
the  time  within  which  the  said  supervision  shall  be  increased. 

"  Further  Ordered,  That  the  Long  Island  Railroad  Company 
notify  this  Commission  within  five  days  after  service  upon  it  of 
a  certified  copy  of  this  order  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed." 

The  furl^er  facte  in  the  matter  appear  in  the  opinion  adopted. 

E.  J.  Crummey  for  the  Commission. 

C.  L.  Addison,  for  the  Long  Island  Railroad  Company. 

Cram,  Commissioner. —  This  was  a  hearing  on  motion  of  the 
Commission  concerning  the  r^^lations  and  practices  of  the  Long 
Island  Railroad  Company  with  r^ard  to  the  hours  of  labor  of 
gatemen,  flagmen,  guards  or  other  persons  employed  by  it  at  itn 
highway  crossings  within  the  First  District, 

It  appeared  from  t^e  testimony  that  the  crossing  flagmen  or 
gatemen  are  emioyed  twelve  hours  a  day,  the  day  man  being  on 
duty  from  7.00  a.  m.  to  7.00  p.  m.,  the  night  man  from  7.00  p.  m. 
to  7.00  a,  h.    Within  the  jurisdiction  of  the  Commission  there  are 
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131  railroad  grade  crossings  on  the  Long  lal&nd  Railroad  s^Btem 
where  flagmen  or  gatemem  are  stationed  day  and  night  for  the 
entire  year.  There  are  certain  additional  grade  crossings  where 
the  railroad  company  stations  flagmen  during  the  summer  months. 

The  principal  duty  of  flagmen  or  gatemen  is  to  lower  and  lift 
the  gates  at  the  coming  and  going  of  trains  and  to  warn  persons 
traveling  upon  the  highways  of  the  approach  of  trains.  The  obser- 
vationa  and  tabulations  made  by  the  Commission's  inspectors  show 
the  amount  of  traffic  which  crosses  the  principal  railroad  crossings. 
Those  made  at  the  East  New  York  Avenue  crossing,  one  of  the 
busiest  grade  crossings  on  the  Atlantic  division  of  the  railroad, 
show  that  between  6.00  a,  m.  and  12,00  midnight  on  September  8, 
1915,  5,641  pedestrians,  83  bicycles,  411  automobiles  and  646  vehi- 
cles crossed  the  railroad  tracks  in  both  directions,  and  during  the 
same  period  of  time  283  passenger  trains,  26  freight  trains  and  8 
light  engines  passed  the  crossing.  At  the  said  New  York  crossing 
there  are  two  day  flagmen  and  one  night  man,  but  at  all  other  grade 
crossings  one  day  and  one  night  flagman.  In  section  7  of  the  Labor 
Law  there  are  provisions  fixing  the  hours  of  labor  of  men  employed 
in  the  operation  of  railroads  such  as  conductors,  engineers,  firemen, 
trainmen,  motormen  and  assistant  motormen.  Section  8  of  the 
same  statute  fixes  the  hours  of  labor  of  block  system  telegraph  and 
telephone  operators  and  signalmen  but  I  find  no  provision  of  law 
fixing  or  regulating  the  hours  of  labor  of  grade  crossing  flagmen 
or  of  men  performing  corresponding  duties. 

It  was  shown  at  the  hearing  that  the  great  evil  to  be  guarded 
against  for  the  safety  of  the  traveling  public  is  the  sleeping  flagmen 
during  the  late  hours  of  the  night  and  the  early  hours  of  the  morn- 
ing. While  both  highway  and  railroad  traffic  are  lessened  during 
the  ni^t,  neverthel^s  there  is  always  danger  at  grade  crossings. 
It  appears  that  not  infrequently  during  the  night  and  early  hours 
of  the  morning  freight  trains  pass  certain  giade  crossings  at  vary- 
ing times,  and  in  the  rules  of  instruction  prescribed  by  the  Long 
Island  Railroad  Company  and  given  to  the  flagmen,  it  is  provided 
that  "  They  must  be  on  the  lookout  for  trains  at  all  times  •  *  *  " 
It  ia  not  conclusive  from  the  testimony  that  the  nujnber  of  hours  of 
employment  is  directly  connected  with  or  the  cause  of  the  frequent 
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sleeping  of  flagmen,  for  they  have  been  found  asleep  in  the  sixth, 
aeventli  and  eighth  hoars  of  their  anplo^'meut.  The  euperintendeiit 
of  the  police  department  of  tho  Long  Island  Railroad  Company 
testified  that  he  had  direct  supervision  of  all  crossing  flagmen  or 
gatemen  of  the  company ;  that  he  also  had  under  his  direction  and 
supervision  Toundsmen  whose  duty  it  was  to  police  and  check  the 
flagmen  in  respect  to  their  duties ;  that  for  this  purpose  he  had 
divided  Long  Island  into  seven  police  districts  and  that  in  the  dis- 
trict comprising  Greater  New  York  city  there  was  a  day  and  ni^t 
roundsman.  The  superintendent  further  testified  that  during  ceiv 
tain  hours  of  the  night  when  a  flagman  baa  nothing  to  do  he,  natn* 
rally,  goes  into  the  flag  house  or  shanty  at  the  crossing  and  dozes 
and  that  the  time  of  dozing  depends  largely  upon  the  train  service, 
that  is,  if  the  regular  schedule  train  service  ends  at  10.30  p.  m.  a 
flagman  is  just  as  apt  to  go  to  sleep  then  as  he  is  after  midnight. 
He  further  testified  that  ho  had  had  ten  years  experience  in  super- 
vising the  flagmen  of  the  Long  Island  Railroad  Company  and 
when  asked  whether  he  knew  of  any  method  or  means  whereby 
they  could  be  prevented  from  going  to  sleep  stated  that  the  only 
method  was  increased  supervision  by  additional  roundsmen,  for 
the  safety  of  the  traveling  public  at  railroad  grade  crossings  I  there- 
fore recommend  that  an  order  be  issued  requiring  the  Long  Island  ' 
Railroad  Company  t«  increase  its  supervision  over  the  flagmen 
especially  during  late  ni^t  and  early  morning  hours,  and  that  the 
Long  Island  Railroad  Company  submit  to  the  Commission  within 
a  reasonable  time  for  its  approval  the  manner  in  which  and  the 
time  within  which,  its  supervision  shall  be  increased. 

At  the  hearing  it  appeared  that  of  the  309  crossing  flagmen 
employed  by  the  Long  Island  Railroad  Company  in  Greater  New 
York,  244  were  paid  one  dollar  and  fifty  cents  a  day.  This  is  an 
entirely  insufficient  wage  for  such  employment  in  the  city  of  New 
York.  It  is  also  my  opinion  that  twelve  hours  continual  service 
is  an  unreasonable  length  of  time  to  require  flagmen  to  remain  on 
duty  especially  at  it  appears  Aat  they  are  employed  nearly  every 
day  in  the  year.  I  therefore  strongly  recommend  to  the  Long 
Island  Railroad  Company  in  the  interest  of  good  service  that  the 
present  number  of  hours  of  labor  be  reduced  to  eight  and  that  the 


yCoogle 


Mattkb  of  Citt  ov  Naw  Yobk 


Public  SeirJM  CoBuniuion,  Firit  District 


minimum  wage  of  one  dollar  and  fifty  cenU  pei  day  be  increased 
to  at  least  two  dollars. 

Straus,  Chairman,  Williama  and  Hayward,  Commisaionera, 
concurring. 


In  the  Matter  of  the  Application  of  The  Citt  of  New  Tobk  for 
a  Determination  as  to  the  Manner  in  which  the  Following 
Streets  shall  be  Extended  across  the  Tracks  of  Prospect  Park 
and  Coney  Island  Railroad  Company  and  New  York  Municipal 
Railway  Corporation,  in  the  Borough  of  Brooklyn,  City  of  New 
York:  Fourteenth  Avenue,  West  Street,  Cortelyou  Road 


(Public  Service  ComDiisiioii,  First  Dirtrict,  Juiuaiy  13,  1918) 

Grade  crossiiigB  —  extension  of  itrecta  actoai  tracks  at  et'^b  —  Bl'T>tlon  of 
rapid  tianalt  line. 

Grade  crotiinKs — lafety  precaotlona — protection  at  craMlnfa  to  be  pro- 
wribed  when  etteeta  are  opened. 

Upon  application  by  the  city  of  New  York  under  sectim  90  of  the 
Railroad  Law  for  a  determination  of  the  grade  of  Fourteenth  avenue. 
West  street  and  Cortelyou  road  across  the  tracks  of  the  Prospect  Park 
and  Coney  Island  Railroad  Company,  in  the  borough  of  Brodtlyn,  held  — 
that  IS  the  elevation  of  the  Culver  Line  by  the  New  York  Municipal 
Railway  Corporation  in  connection  with  the  "  dual  system "  of  rapid 
transit  will  make  the  elimination  of  grade  crossings  impracticable,  said 
streets  shall  be  extended  at  grade  across  the  surface  tracks  remaining 
thereat,  but  that  the  actual  construction  and  opening  of  said  atreeta 
shall  not  b^in  until  the  operation  of  the  Culver  Line  has  lieen  removed 
from  grade. 

As  it  cannot  be  determined  v^at  operation  wlD  ranain  on  the  surface 
tracks  in  Qravesend  avmue  after  the  Culver  Line  operation  has  been 
removed  therefrom  to  the  elevated  structure  in  process  of  constructiim, 
the  Commission  will  not  prescribe  safety  requirements  at  the  grade 
crossings  to  be  created  by  tbe  extension  of  three  streets  aoross  said 
tradu  until  said  streets  have  been  opened. 

Upon  the  application  of  the  city  of  New  York  the  Commission 
adopted  a  resolution  on  December  1,  1915,  directing  a  hearing  in 
this  proceeding. 
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On  January  13,  1916,  pursuant  to  an  opinion  of  ConunisBioner 
Williams,  who  presided  at  the  hearings,  the  Commiseion  entered 
the  following  order : 

"An  application  having  been  made  to  the  Commission  by  the 
city  of  New  York  by  resolution  of  the  board  of  estimate  and  appoi> 
tionment  adopted  October  15,  1&15,  pursuant  to  eection  90  of  the 
Bailroad  Law,  for  a  determination  as  to  the  manner  and  method 
of  carrying  Fourteenth  avenue,  West  street  and  Cortelyou  road, 
in  the  borouglt  of  Brooklyn  across  the  tracks  of  Prospect  Park  and 
Coney  Island  Kailroad  Company  and  New  York  Municipal  Kail- 
way  Corporation,  and  a  hearing  having  been  had  upon  said  appli- 
cation on  December  22,  1915,  and  on  January  3,  1916,  before 
Honorable  George  V.  S.  Williams,  Commissioner,  W.  J.  Clark, 
assistant  corporation  counsel,  appearing  for  the  city  of  New  York, 
M.  B.  Hoffman  appearing  for  Prospect  Park  and  Coney  Island 
Railroad  Company,  New  York  Municipal  Railway  Corporation, 
Prospect  Park  and  South  Brooklyn  Railroad  Company,  the  Brook- 
lyn Heights  Railroad  Company  and  South  Brooklyn  Railway 
Company,  and  due  notice  of  said  hearing  having  been  given  to  the 
owners  of  land  adjoining  the  railroad  and  those  parts  of  the  streets 
to  be  opened  and  extended,  and  it  appearing  at  said  hearing  of 
January  3,  1916,  that  the  city  of  New  York  and  said  railroad  com- 
panies were  agreed  that  the  only  practical  method  of  carrying  the 
streets  across  the  railroad  tracks  was  to  construct  them  across  at 
the  present  grade  of  the  tracks,  and  that  the  actual  opening  of  the 
street  to  travel  across  the  tracks  should  only  take  plao«  after  the 
operation  of  the  Culver  Line  is  removed  from  grade  to  an  elevated 
structure, 

"  Now  therefore,  it  is 

"  Ordered  and  determined 

"(1)  That  Fourteenth  avenue,  West  street  and  Cortelyou  road 
be  extended  and  constructed  across  the  tracks  of  the  Prospect  Park 
and  Coney  Island  Railroad  Company  to  cross  the  said  tracks  at  the 
grade  of  the  tracks  as  it  now  exists,  and  that  the  expense  of  carry- 
ing said  streets  across  said  tracks  be  divided  as  required  by  law ; 

"  (2)  That  the  said  construction  be  begun  and  carried  out  im- 
mediately upon  the  removal  of  the  Culver  Line  operation  from  the 
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present  tracks  to  an  elevated  strocture  which  is  being  constructed 
pursoant  to  the  general  rapid  transit  plan ; 

"  (3)  That  Uie  grades  of  the  proposed  improvement  shall  be 
those  shown  on  the  map  approved  by  the  Board  of  Estimate  and 
Apportionment  of  this  localitj ; 

"  (4)  That  the  improvement  shall  be  carried  ont  in  the  manner 
provided  by  sectionB  90  to  97,  inclusive,  of  the  Railroad  Law." 

Arthur  DuBois,  for  the  Commission. 

Lamar  Hardy,  by  W.  J.  Clark,  for  the  city  of  New  York. 

M.  B.  Hoffman,  for  Brooklyn  Bapid  Transit  Cranpany. 

WrLLiAMs,  Commissioner. —  This  application  is  by  the  city  of 
New  York  under  section  90  of  the  Eailroad  Law  for  a  determina- 
tion as  to  how  the  three  streeta  named  ahall  cross  the  existing  tracks 
of  Prospect  Park  and  Coney  Island  Eailroad  Company.  It 
appeared  at  the  hearing  that  the  only  practical  method  of  carrying 
the  streets  across  was  to  have  them  cross  at  grade.  It  also  appeared 
that  to  do  this  at  the  present  time  would  create  a  dangerous  grade 
crossing  situation  but  that  under  the  dual  subway  contracts  pro- 
vision was  made  for  taking  the  Culver  Line  operation  from  the 
surface  and  placing  it  on  an  elevated  structure  which  ran  over 
the  railroad  right  of  way.  It  does  not  clearly  appear  just  what 
kind  of  train  or  car  operation  will  remain  after  the  elevated  struc- 
ture is  put  into  use  and  for  this  reason  it  does  not  seem  possible 
at  the  present  time  to  provide  in  detail  for  the  protection  of  the 
grade  crossings  that  would  be  created  by  the  extension  of  the  ' 
three  streets.  However,  the  Commission  has  power  at  any  time 
to  order  the  protection  of  the  grade  crossings  by  gates  or  watch- 
men and  when  the  streets  are  opened  steps  should  at  once  be  taken 
for  the  protection  of  those  using  the  streets.  I  recommend  tie 
adoption  of  an  order  directing  that  the  streets  be  constructed  across 
the  tracks  at  grade  but  that  the  actual  construction  and  opening 
of  the  streets  begin  only  after  the  Culver  Line  operation  is  removed 
from  grade. 

Straus,  Chairman,  Oram,  Hayward  and  Hodge,  Commissioners, 
concurring. 
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In  the  Matter  of  the  Application  of  Joeh  Adikes  ahd  Thomas 
Adikkb,  Composing  the  Firm  of  J.  &  T.  Adikes,  Pureuant  to 
the  Provieions  of  Section  27  of  the  Public  Service  CommiaBions 
Law,  for  an  Order  Directing  the  Construction  and  Establish- 
ment of  a  Side-Track  and  Switch  Connection  between  a  Lateral 
Line  of  Railroad  or  Private  Side-Track  and  the  Lin©  of  Rail- 
road of  the  Long  Island  Railroad  Company,  at  Jamaica,  in  the 
Borough  of  Queens,  City  of  New  York 

Case  No.  1901 

(Public  SerricQ  Commission,  First  District,  January  27,  1916) 

Stum  railroads  —  swlt A  and  side  track  connections  —  apportionmeiit  of  coita 
of  elevation  of  connection  —  only  nominal  compensation  required  of  ship- 
pers for  constmction  of  connection  on  carrier's  property — grade  connec* 
tion  to  remain  nntil  completion  of  elevated  connectioa. 

Upon  a  rehearing  pursuant  to  a  decision  of  the  Appellate  Division 
of  the  Supreme  Court  annulling  the  CommiBsion's  order  entered  on 
Dec«nber  10,  IBIS,  nhich  required  the  Long  Island  Railroad  Companj 
to  construct  a  switch  connection  from  its  elevated  tracks  at  the  Jamaica 
station  with  the  private  siding  of  the  firm  of  J.  ft  T.  Adikes,  and  remit- 
ting the  matter  to  the  Commission  to  enter  an  order  hi  conformity  with 
the  opinion  of  the  court  and  under  section  27  of  the  Public  Service  Com- 
missions Law  directing  the  construction  of  the  connection  and  "  specifying 
the  reasonable  compensation  to  be  paid  for  the  construction,  establishment 
and  maintenance  thereof,"  held, —  that  under  the  circumBtancee  appear- 
ing herein  it  would  be  unfair  to  require  the  shipper  to  pay  more  than 
a  nominal  portion  of  the  cost  of  construction  on  the  carrier's  property. 
Pursuant  to  a  decision  of  the  Appellate  Division  of  the  Suprune  Court  in 
certiorari  proceedings  herein  the  respondent  carrier  will  be  required  to 
continue  the  existing  grade  connection  with  the  private  aiding  of  the 
applicants  pending  the  construction  of  the  elevated  connectlnt  in  plae« 
thereof. 

On  December  10,  1915,  the  Appellate  Division  of  the  Supreme 
Court  for  the  First  Department  rendered  a  decision  annulling  the 

Commission's  order  entered  on  February  5,  1915,  in  Case  No. 
1901,  and  remitted  the  matter  to  the  Coramiaaion  for  the  entry  of 
an  order  in  conformity  with  the  opinion  of  the  court     Pursuant 
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thereto  the  Commiseion  adopted  e.  resolution  on  January  6,  1916, 
directing  a  rehearing  in  the  case. 

After  further  hearings  had  the  Commission  entered  an  order 
on  Januaiy  27,  1916,  pursuant  to  an  opinion  of  Commissioner 
Williams  adopted  on  that  day,  embodying  the  directions  of  the 
court.    Both  the  order  and  opinion  adopted  are  fully  set  out  below. 

The  order  entered  by  the  Commission  on  February  5,  1915,  and 
the  opinion  of  Conuuissioner  Cram  in  support  thereof  were 
reported  in  Matter  of  Side-Tracks  of  J.  &  T.  Adikes,  6  P.  S.  C.  R. 
(Ist  Diet.  N.  Y.)  19.  The  opinion  of  the  Appellate  Division 
reversing  the  Commission  was  reported  at  6  P.  S.  0.  R.  — , 
Advance  Sheet  No.  12. 

"  The  Commission  having  made  an  order  herein  on  February 
5,  1915,  granting  the  application  of  John  Adikes  and  Thomas 
Adikee,  composing  the  firm  of  J.  &  T.  Adikes,  pursuant  to  the 
provisions  of  section  27  of  the  Public  Service  Commissious  Law, 
for  an  order  directing  the  Long  Island  Kailroad  Company  to  con- 
stmct  and  establish  a  sidetrack  and  switch  connection  between  a 
lateral  line  of  railroad  or  private  sidetrack  and  the  line  of  railroad 
of  said  the  Long  Island  Railroad  Company  ot  Jamaica  in  the 
borough  of  Queens,  city  of  New  York,  and  said  order  having  been 
reviewed  under  a  writ  of  certiorari  by  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  and  an  order  having  been 
entered  and  filed  by  said  court  on  December  23,  1915,  wherein 
and  whereby  the  determination  of  the  Commission  as  set  forth  in 
its  order  of  February  5,  1915,  was  annulled  and  the  matter  was 
remitted  to  the  Commission  with  authority  to  make  an  order  limit- 
ing the  construction  required  to  be  made  by  said  railroad  company 
to  the  construction  of  the  switch  connection  and  sidetrack  to  the 
line  of  its  property  to  connect  with  a  siding  of  the  said  John 
Adikes  and  Thomas  Adikes,  the  petitioners  herein,  when  con- 
structed to  the  line  of  the  railroad  company's  property,  in  accord- 
ance with  the  plan  approved  by  the  Commission,  and  in  the  dis- 
cretion of  the  said  Commission  to  require  said  railroad  company 
to  maintain  the  connection  with  the  siding  as  it  now  exists  until 
the  siding  is  elevated  in  accordance  with  liie  plan  approved  by  the 
Commission;  and  the  Commission  on  January  6,  1916,  having 
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adopted  a  resolution  directiDg  a  furtlier  hearing,  and  said  hearing 
haying  been  duly  held  by  and  before  the  CommiBsion  on  January 
17,  and  January  24,  1916,  Augustus  Van  Wjck  and  Paul  F. 
Lorzor  appearing  as  counsel  for  the  petitioners,  Alfred  A,  Gardner 
and  Louis  J.  Cairuthers  appearing  as  counsel  for  the  Long  Island 
Railroad  Company,  Vincent  Victory,  assistant  corporation  coun- 
sel, appearing  for  the  city  of  New  York,  and  Edward  M.  Deegan, 
assistant  to  the  counsel  to  the  Commission,  attending,  and  the  Com- 
mission being  of  the  opinion  after  said  hearing  that  upon  all  of 
the  evidence  adduced  and  proceedings  had  upon  the  petition  herein 
it  is  safe  and  practicable  to  have  a  switch  connection  and  sidetrack 
as  hereinafter  described  established  and  maintained  and  that  the 
business  to  be  done  thereon  is  sufBcient  to  justify  the  construction 
and  maintenance  thereof,  and  that  the  reasonable  compensation  to 
be  paid  for  the  construction,  establishment  and  maintenance  of  the 
switch  connection  on  said  railroad  company's  property  is  as  here- 
inafter stated,  and  the  Commission  being  further  of  the  opinion 
that  the  sidetrnck  and  switch  connection  now  established,  main- 
tained and  operated  between  the  line  of  said  railroad  company  and 
the  property  of  the  petitioners  is  both  safe  and  practicable  and 
that  such  existing  sidetrack  and  switch  connection  should  be  main- 
tained and  operated  until  the  switch  connection  herein  provided 
for  shall  have  been  constructed  and  put  in  operation,  it  is 

"  Ordered 

"  (1)  That  said  the  Long  Island  Kailroad  Company  be  and  it 
hereby  is  directed  and  required  to  construct  and  establish  a  switch 
connection  and  sidetrack  upon  its  own  property,  between  its  rail- 
road at  Jamaica  in  the  borough  of  Queens,  city  of  New  York,  and 
a  lateral  line  of  railroad  or  private  sidetrack  to  be  constructed  by 
the  petitioners  upon  their  own  property,  situated  on  the  east  side 
of  Tyndall  street  between  Fulton  street  and  Archer  place  at 
Jamaica  in  said  borough  of  Queens,  and  across  said  Tyndall  street 
and  Archer  place  to  the  property  line  of  said  railroad  company; 
such  switch  connection  and  sidetrack  to  be  constructed  and  estab- 
lished substantially  as  shown  in  red  on  the  drawing  entitled 
'  Sketch  of  Proposed  Elevated  Siding  for  J,  &  T.  Adikes,  Jamaica, 
L.  I.     Scale  1"-100'  January  16,  1915,'  which  drawing  was 
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received  in  evidence  »s  Exhibit  No.  2  on  tiie  bearing  bad  in  this 
matter, 

"  (2)  That  Baid  the  Long  Island  Railroad  Company  shall  con- 
struct and  establish  said  switch  connection  and  sidetrack  within 
three  (3)  months  from  the  date  of  the  completion  of  such  elevated 
lateral  line  of  railroad  or  private  sidetrack  of  the  petitioners  to  the 
line  of  the  property  of  said  railroad  company. 

"  (3)  That  in  so  far  as  the  construction  and  establishment  of 
such  elevated  lateral  line  or  sidetrack  of  the  petitioners  shall  neces- 
sitate encroachment  upon  or  the  use  of  a  public  street  or  highway 
the  said  petitioners  shall  make  and  prosecute  with  due  diligence 
application  to  the  proper  city  authorities  for  such  permit  or  consent 
as  may  be  necessary  for  the  construction  and  establishment  thereof. 

"  (4)  That  this  Conunission  hereby  specifies  as  reasonable  com* 
pensation  for  the  construction,  establishment  and  maintenance  of 
said  switch  connection  and  sidetrack  to  be  constructed  upon  the 
property  of  said  railroad  company  the  sum  of  one  dollar  to  be  paid 
by  the  said  petitioners  to  said  railroad  company  within  thirty  days 
after  said  switch  connection  and  sidetrack  shall  have  be^i 
completed. 

"  (5)  That  said  switch  connection  and  sidetrack  to  be  con- 
structed by  said  railroad  company  and  the  sidetrack  to  be  con- 
structed by  the  said  petitioners  shall  be  in  accordance  with  plans 
to  be  approved  by  the  Commission. 

"  (6)  That  said  the  Long  Island  Railroad  Company  shall  main- 
tain and  operate  the  sidetrack  or  switch  connection  now  estab- 
lished, maintained  and  operated  between  its  line  of  railroad  and 
the  property  of  said  petitioners  situated  on  the  east  side  of  Tyndall 
street  between  Fulton  street  and  Archer  place  at  Jamaica  in  the 
borough  of  Queens,  city  of  New  York,  until  the  switch  connection 
and  sidetrack  herein  provided  for  shall  have  been  constructed  and 
put  in  operation. 

"  (7)  That  this  order  shall  take  effect  immediately  and  shall 
continue  in  force  until  changed  or  abrogated  by  further  order  of 
the  Commission. 

*'  (8)  That  said  the  Long  Island  Railroad  Company  shall  notify 
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this  Commission  on  or  before  the  7th  dfly  of  February,  1916, 
whether  the  temiB  of  this  order  are  accepted  and  will  be  obeyed." 
The  further  facta  in  the  matter  are  aet  forth  in  the  opinion 
adopted. 

E.  M.  De^an,  for  the  Commission. 

Augusus  C.  Van  Wyck,  for  the  applicant  shippers. 

Alfred  A.  Gardner  and  L.  J.  Camithers,  for  the  respondent 
carrier. 

Lamar  Hardy,  by  Vincent  Victory,  for  the  city  of  New  York. 

Williams,  Commissioner. —  On  February  6,  1915,  the  Com- 
mission adopted  an  order  in  this  proceeding  which  provided  (1) 
that  the  Long  Island  Railroad  Company  should  construct  and 
establish  a  switch  connection  between  its  railroad  and  the  prop- 
erty of  the  Adiltee  situated  on  the  east  side  of  Tyndall  street 
between  Fulton  street  and  Archer  place,  in  Jamaica,  in  accord- 
ance with  a  drawing  introduced  in  the  case;  (2)  that  said  com- 
pany should  construct  such  connection  within  six  (6)  months; 
(3)  that  said  company  should  prosecute  with  due  diligence  appli- 
cation for  any  permit  or  consent  that  might  be  necessary  to  con- 
struct the  switch  connection  over  a  public  highway;  (4)  that  the 
reasonable  compensation  for  the  construction,  establishment  and 
maintenance  of  the  switch  connection  was  an  amount  represents 
ing  the  entire  cost  of  the  construction  and  eetablishment  of  so 
much  of  the  switch  connection  aa  ^ould  be  located  upon  the 
Adikes  property  and  one-half  of  the  cost  of  so  much  as  should 
be  located  in,  upon  or  over  any  public  street  or  rtreets,  and  (5) 
that  the  said  company  should  maintain  and  operate  the  present 
grade  siding  until  the  elevated  connection  required  by  the  order 
should  have  been  constructed  and  put  in  operation. 

The  facts  in  connection  with  this  case  are  set  forth  in  the 
opinions  reported  in  6  P.  S.  C.  R.  (Ist  Dist.,  N.  Y.)  19. 
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The  Commission's  order  was  annulled  by  the  Appellate  Divi- 
sion  of  the  Supreme  Court,  First  Department,  which  remitted 
the  matter  to  the  Commiseion  with  authority  to  make  an  order 
limiting  the  construction  required  to  he  made  by  the  railroad 
company  to  the  construction  of  the  switch  connection  and  side 
track  to  the  line  of  its  property  to  connect  with  the  Adikes'  siding 
when  constructed  to  the  line  of  the  railroad  company's  property 
in  accordance  with  the  plan  approved  by  the  Commission  and  in 
its  discretion  to  require  the  railroad  company  to  maintain  the 
present  connection  with  the  siding  until  the  siding  is  elevated  in 
accordance  with  the  plan  approved  by  the  commission.  See 
opinion  in  People  ex  ret  Long  Island  Railroad  Company  v.  Public 
Service  CommisaioQ. 

The  court,  however,  uj^eld  the  constitutionality  of  section  27 
of  the  Public  Service  Commiseions  Law  and  the  Commission's 
jurisdiction,  as  well  as  the  Commission's  determination,  "that  it 
is  feasible  and  practicable  to  maintain  the  switch  connection  and 
that  the  public  interests  require  it." 

After  the  Commission  has  determined  that  it  is  safe  and  practi- 
cable to  require  the  connection  and  that  the  business  to  be  done 
thereon  justifies  its  construction  and  maintenance  it  shall  make 
an  order  directing  the  construction  and  establishment  of  the  switch 
connection  "  specifying  the  reasonable  compensation  to  be  paid 
for  the  construction,  establishment  and  maintenance  thereof, 
*    *    *."    Public  Service  Commissions  Law,  §  27. 

Upon  this  question  of  compensation  the  parties  have  been  heard 
and  in  view  of  all  the  facts  and  circumstances  of  this  case  it 
appears  to  me  that  it  would  he  unfair  to  require  the  Adikee  to 
pay  more  than  nominal  portion  of  the  cost  of  the  construction  of 
&e  switch  connection  on  the  railroad  company's  property. 

It  appears,  among  other  things,  that  in  1896  the  Adikes  moved 
from  the  south  to  the  north  side  of  the  railroad's  right  of  way  and 
established  their  plant  at  the  present  site  at  the  request  of  the  rail- 
road company's  agent  at  Jamaica;  that  the  Adikes  property 
adjoined  the  railroad  company's  property  on  the  west  which  the 
railroad  proposed  to  nse  for  its  permaneni  freight  yard;  that 
before  going  over  to  the  north  side  it  bad  been  agreed  that  the 
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Adikes  should  have  the  aiding  to  their  property  and  that  a  siding 
was  constructed  thereto  at  their  expense;  that  the  grain  elevator 
was  constructed  at  a  large  expense  and  fitted  ao  as  to  adjust  itself 
to  this  siding;  that  because  of  the  elevation  of  the  company's  right 
of  way  as  part  of  what  is  commonly  known  as  its  Jamaica  Improve- 
ment the  Adikes  will  have  to  construct  and  maintain,  Bol^y  at 
their  own  expense,  an  elevated  side  track  not  only  on  their  own 
property  but  across  Archer  jdace  or  Tjndall  street  to  the  prop- 
erty of  the  railroad  company ;  that  the  city  has  contributed  towards 
the  cost  of  the  said  Jamaica  Improvement  the  siun  of  $575,000; 
that  great  expense  will  be  incurred  by  the  Adikee  in  adjusting 
the  machinery  and  equijmient  of  tiieir  present  plant  to  the  ele- 
vated siding;  that  the  switch  connection  and  aide  track  to  be 
constructed  can  be  nsed  by  the  railroad  company  in  making  switch 
connections  with  sidings  of  other  shippers;  that  in  Case  No.  1707 
which  was  an  application  of  Andrew  J.  Van  Siclen  and  Gary  M. 
Van  Siclen,  under  section  27,  for  an  order  requiring  a  switch  . 
connection  with  the  Long  Island  Kailroad  Company,  said  company 
only  required  the  Van  Siclens  to  pay  as  the  reasonable  com- 
pensation for  the  construction,  establishment  and  maintenance  of 
the  switch  connection  the  coat  of  the  side  track  and  switch  con- 
nection on  the  property  of  the  Van  Siclens  and  that  an  order  to 
that  effect  was  made  by  the  Commission  in  that  case;  that  in 
Cases  Nos.  1709  and  1489,  which  were,  respectively,  applications 
of  Benjamin  K.  Clayton  and  the  Crew  Levick  Company,  under 
section  27,  for  switch  connections  a  similar  practice  was  followed ; 
tiiat  the  Adikes  are  among  the  largest  shippers  on  the  road ;  and 
that  in  Case  No.  3378,  which  was  an  application  of  this  railroad 
company  for  the  relocation  of  its  main  station  at  Jamaica,  this 
Commiaaion,  on  July  16,  1912,  approved  a  plan  submitted  by  the 
company  showing  the  connection  substantially  the  same  as  that 
now  required  by  the  Commission. 

All  of  the  above  matters,  I  think,  are  proper  subjecta  for  con- 
sideration in  arriving  at  the  amount  of  compensation  to  be  allowed. 

The  court  baa  also  decided  that  the  Commission  may  require 
the  present  siding  to  be  continued.     This  should  be  done  aa  to 
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deprive  the  Adikes  of  this  siding  is  practicaJl;  to  put  them  out 
of  businees. 

I,  liierefore,  recommend  that  an  order  be  made  requiring  tbe 
construction  and  establishment  of  this  switch  connection  within 
three  (3)  months  after  the  Adikes  shall  have  constructed  the  side 
track  to  the  railroad  company's  property  and  that  the  compensa- 
tion to  be  allowed  shall  not  exceed  one  dollar  of  constructing  the 
awitcb  connection. 

Strans,  Chairman,  Oram,  Hayward  and  Hodge,  Commissioners, 
concurring. 


In  the  Matter  of  the  Hearing  on  the  Complaint  of  Max  Wbibb 
against  The  New  Yoek  Steam  Compamy,  to  Determine 
Whether  Its  Charge  for  Making  Service  Connections  ia  Proper 
and  Keasonable 

Case  No.  2031 

(Public  Serrice  CammiBaioB,  Firat  District,  Jenuarjr  27,  ISIS) 

Stwun  coiporatloiu  —  Mrrice  —  InitalUtion  of  wrrlce  upon  payment  of  de- 
posit—  lection  la  of  Bnainesi  Corpontions  Lftw  coiutmed. 

Upon  complaint  of  Max  Weisa  againat  tlie  New  York  Steun  Company 
on  account  of  a  charge  of  aeventj-fivB  dollars  made  by  the  latter  for 
tlie  installation  of  steam  service  in  the  complainant's  premises,  wliich 
were  located  within  100  feet  of  the  reapondent'a  mains,  the  respondent 
ctmtended  that  said  charge  was  proper  and  that  it  was  made  to  cover 
overhead  expenses  incurred  in  the  laying  of  serrice  pipes  and  connec- 
tions at  a  cost  of  about  K75,  the  whole  of  which  the  respondent  bad  a 
right  to  charge  to  the  complainant.  Held, —  that  under  section  12  of 
the  Biuineaa  Corporations  Law,  which  requires  a  steam  corporation  to 
supply  ateam  to  any  building  within  100  feet  of  any  street  main  of 
such  corporation  upon  a  "  deposit  in  advance  with  the  corporation  of  a 
aum  of  money  aufficient  to  pay  for  two  montha'  steam  supply  and  the 
costs  of  the  necessary  oonnecfton  and  of  a  meter  and  auch  other  special 
apparatus  as  are  required  for  use  in  connection  with  such  steam  ntpply," 
the  respondent  is  not  authorized  to  demand  a  contribution  to  the  expense 
of  laying  its  service  pipes,  and  that  the  charge  of  seventy-five  dollars, 
being  predicated  thereon,  is  improper. 
Star  Dcpt.  Kept.— Vol.  7  6 
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On  January  27,  1918,  pursuant  to  an  opinion  of  Commissioner 
Hayward  adopted  on  that  day,  the  ConmuBsion  entered  an  order, 
aa  follows: 

"A  tearing  having  been  had  in  this  proceeding  on  October  27, 
1915,  before  Honorable  William  Hayward,  Commissioner,  Max 
Weiss,  the  complainant,  appearing  in  person,  Karl  R.  Miner 
appearing  as  coimsel  for  the  New  York  Steam  Company,  and 
Henry  H.  Whitman,  assistant  counsel  to  the  Commiaaion,  attend- 
ing, and  the  CommiBflion  beiug  of  the  opinion  that  whenever  said 
the  New  York  Steam  Company  is  required  by  law  to  supply  steam 
to  the  owner  or  occupant  of  any  building  or  premises  it  is 
unreasonable  and  illegal  for  said  company  to  make  any  charge  to 
said  owner  or  occupant  for  laying  its  service  pipe  in  the  street, 
it  is 

"  Ordered  that  whenever  said  the  New  York  Steam  Company 
is  required  by  law  to  supply  steam  to  the  owner  or  occupant  of 
any  building  or  premises  it  is  hereby  prohibited  from  making  any 
charge  to  said  owner  or  occupant  for  laying  its  service  pipe  in 
the  street ;  and  it  is  further 

"  Ordered  that  this  order  diall  take  effect  forthwith  and  that 
within  t«i  days  after  service  thereof  said  the  New  York  Steam 
Company  notify  the  Commission  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed." 

The  further  facts  in  the  matter  appear  in  the  opinion  adopted. 

H.  H.  Whitman,  for  the  Commission. 

Max  Weiss,  the  complainant,  in  person. 

Karl  R.  Miner,  for  the  respondent 

Hatwabd,  Commissioner. —  On  September  14,  1915,  the  com- 
plainant, whose  premises  are  within  100  feet  of  the  street  main 
of  the  New  York  Steam  Company,  made  written  application  for  a 
steam  connection  as  follows : 
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"  INaw  YoBK,  September  14,  1915. 
"  Niw  YoKK  Steam  Compaht, 

"  No.  140  Cedar  Street,  New  Yoric. 
"  Please   fumiah    th":    undersigDed    the   work    and    materials 
required  to  inBtall  a  service  pipe  at  No.  18  Warren  atrecL 
"  To  cost  Sevent;y-five  dollars  (»75.00). 

"  Name,  Max  Wkisb 
"  Address,  18  Warren  St" 

He  almost  immediatelj  protested  to  this  Conunisaion  against 
the  payment  of  this  aerenty-five  dolli  rs  as  an  unjust  exaction,  and 
a  formal  hearing  was  held  upon  his  complaint 

It  appears  that  the  New  York  Steam  Company  makes  it  a  prac- 
tice to  chai^  prospective  customers  seventy-five  dollars  where  it 
is  not  certain  that  the  demand  for  steam  will  warrant  the  installa- 
tion of  the  service.  It  claims  that  the  actual  cost  of  labor  and 
nmteriala  in  laying  service  pipes  and  making  the  connection  aver- 
ages about  three  hundred  and  seventy-five  dollars  while  there  is  a 
further  necessary  expense  eetinmted  at  seventy-five  dollars  for  over- 
head, such  as  wigineering,  superintendence,  etc.  This  latter 
seventy-five  dollars  they  charge  to  the  prospective  customer,  justi- 
fying it  on  the  ground  that  they  are  entitled  to  charge  the  whole 
cost  of  service  pipes  and  connection  to  him  if  they  so  desire. 

The  question  then  is  whether  a  steam  corporation  may  under 
tiie  statute  charge  to  a  prospective  customer  entitled  to  service 
the  whole  or  any  part  of  the  cost  of  installing  a  service  pipe.  It 
is  quite  important  that  a  decision  should  be  made  so  that  the  citi- 
zens may  know  definitely  on  what  terms  this  public  service  may 
be  obtained. 

The  statute,  section  12  of  the  Business  Corporations  Law, 
seems  to  me  to  be  quite  definite  and  logical.  It  provides:  "Any 
corporation  •  *  *  incorporated  for  the  purpose  of  supplying 
■team  to  customers  *  *  *  upon  the  application  in  writing  of  the 
owner  or  occupant  of  any  building  or  premises,  within  one  hun- 
dred feet  of  any  street  main  laid  down  by  any  euch  corporation, 
and  payment  by  him  of  all  money  due  from  him  to  it,  shall 
supply  steam  as  may  be  required  for  heating  such  building  or 
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premiaee;  *  *  •  bnt  no  such  corporation  shall  be  required  to 
lay  a  service  pipe  for  the  purpose  of  aupplying  steam  to  any  appli- 
cant *  *  *  unless  the  applicant,  if  required,  shall  deposit  in 
advance  with  the  corporation  a  aum  of  money  sufficient  to  pay  for 
two  months'  steam  supply  and  the  coats  of  the  necessary  connec- 
tums  and  of  the  erection  of  a  meter  and  such  othenr  special  appa- 
ratus as  are  required  for  use  in  connection  with  such  steam 
supply,  nor  unless  the  applicant  shall  provide  the  space  and  right 
of  way  neceeaary  for  the  erection,  maintenance  and  use  of  such 
connections  and  apparatus,  and  signify  his  assent  in  writing  to 
the  reasonable  regulations  of  the  corporation  with  reference  to  the 
supply  of  steam  to  consumers." 

This  seems  plainly  to  mean  that  a  steam  corporation  must 
extend  its  lines^  and  bear  the  expense  of  laying  its  "  service  pip©  " 
where  proper  application  is  made  by  an  owner  of  premises  within 
one  hundred  feet  of  ita  street  mains,  but  before  this  obligation 
attaches  it  may  assure  itsdf  in  certain  ways  that  the  steam  will 
actually  be  connected  and  used.  If  the  corporation  so  desires,  it 
may  require  that  the  prospective  customer  make  a  deposit  to  cover 
two  months'  steam,  provide  a  place  for  a  meter  and  the  necessary 
connections  for  service  on  his  premises  and  even  deposit  the 
money  therefor.  Without  this  protection,  a  steam  corporation 
might  very  oft^i  be  forced  to  extend  its  service  pipes  upon  appli- 
cation to  premises  where  the  owner  had  no  intention  of  using  the 
steam  but  desired  the  extension  for  the  purpose  of  enhancing  the 
value  of  his  property,  or  for  some  other  reason.  It  is  quite  proper 
then  that  the  corporation  be  allowed  to  assure  itself  of  an  income 
from  the  use  of  its  steam  before  it  extends  its  service  pipe,  but  it 
is  as  proper  and  as  plain  that  no  more  and  no  different  assurances 
may  he  exacted  than  are  provided  in  the  statute  and  that  the  cost 
of  the  service  pipes  must  be  borne  by  the  corporation  itself. 

If  the  legislature  had  meant  to  allow  a  steam  corporation  to 
exact  from  its  prospective  customers  the  cost  of  its  service  pipe, 
as  well  as  of  the  connections,  it  could  easily  have  so  stated  it.  But 
it  did  not,  and  indeed,  there  would  be  little  use  in  ibe  statute  if 
it  allowed  the  coirporations  to  put  the  entire  burden  upon  the  con- 
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BTuner.  Corporations  require  do  legislative  urging  to  make  them 
lay  pipes  at  another's  expense.  The  underlying  idea  of  this  and 
similar  statutes  in  relation  to  public  service  corporations  is  that 
in  return  for  the  privil^ee  and  franchises  granted  bj  the  atate^ 
the  corporation  must  assume  the  obligation  of  extending  their 
service  at  their  own  expense  within  certain  limits  and  provided 
thej  can  be  duly  assured  that  the  service  will  be  availed  of. 

I  therefore  conclude  that  if  this  charge  of  seventy-five  dollars 
had  been  predicted  on  the  probable  cost  of  two  months'  service 
•  or  on  the  cost  of  the  erection  of  a  meter  or  of  the  connections  at 
the  customer's  end  of  the  service  pipe,  it  would  have  been  a  proper 
requirement.  But  the  corporation  has  no  right  to  demand  a  coa- 
tribution  to  the  eixpense  of  laying  its  service  pipe  and  therefore 
the  charge  in  this  case  is  unjustified  and  illegal. 

Straus,  Chairman,  Oram,  Williams  and  Hodge,  CommiBsionere, 
concurring. 


In  the  Matter  of  the  Application  of  Manhattaw  Eailwat  Com- 
PAHT  for  Authority  to  Execute  a  Mortgage  or  Deed  of  Trust 
Dated  July  1,  1913,  to  the  Equitable  Trust  Company  of  New 
York  as  Tnistee  and  to  Issue  Bonds  thereunder  to  the  Amount 
of  Principal  of  $S,409,000 

Case  No.  1762 

(Public  Service  Commiwion,  First  District,  Januur;  31,  1916) 

Accotmta  and  fniids — t<2M  uid  disconiit  on  bonds  —  dLargu  accmed  piioi 

to  execntioD  of  Imso  not  payable  by  Uhcc. 
Stock  and  bond  laano — purpoaes  for  wbich  secndtiw  may  be  iaaoed-- validity 

of  obligation  incnned  prior  to  enactment  of  Pnblic  Scivice  CommiNioss 

Law  not  a&ected  by  inbseqnent  asreement  to  settle  the  same. 
Stock  and  bond  issue  —  amount  of  securities  Issuable  —  liane  of  l4,5i3/)oo 

second  mortgage  bonda  antborized. 
Accoimts  and  funds — interest  and  amoitisation  charges  —  charges  of  inteiest 

and  sinking  fund  payments  on  bonda  herein  authorised  to  be  determined 

upon  accounting. 

Items  of  tTIS,S32.32  for  Uxes  and  9131.242.61  for  discount  on  bonds 

charged  by  the  lessor,  Manhattan  Kailnay  Company,  against  its  surplus 

account  prior  to  the  execution  of  a  lease  requiring  the  lessee,  Jnterborougfa 
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B&pid  Transit  Company,  to  pay  all  operating  charges,  are  not  payable 
bjr  the  latter  under  aaid  lease,  and  said  items  ore  not  to  be  deducted  from 
the  amount  due  to  the  lessee  for  capital  expenditures  or  from  bonds  issu- 
able by  the  applicant  for  the  reinbursement  of  said  expenditures. 

Upon  the  hearing  on  the  application  of  the  Manhattan  Railway  Com- 
pany for  the  Commission's  approval  to  the  execution  of  a  mortgage  aad 
the  issuance  of  bonds  thereunder,  pursuant  to  the  terms  of  a  lease  entered 
into  with  the  Interborough  Bapid  Transit  Company  prior  to  the  enact- 
ment of  the  Public  Service  Commissions  Law,  to  reimburse  the  lessee  fof 
upitid  expenditures  incurred  between  IBOT  and  1B13,  it  appeared  that 
an  agreement  executed  in  1913  provided  for  the  determination  of  the 
amount  and  the  settlement  of  said  obligation.  Held, —  that  the  agree- 
ment of  1913  did  not  create  a  new  obligation,  and  that  the  bonds  issuable 
under  the  lease  of  1903  cannot  be  prevented  by  the  Commission. 

Under  the  circumstances  appearing  herein  the  Manhattan  Railwoy 
Company  is  authorized  to  execute  a  second  mortgage  for  $5,409,000,  to 
Issue  4  per  cent  bonds  thereunder  in  the  sum  of  «4,523,l>00  at  not  less 
than  82  per  cent  of  par  and  to  apply  the  proceeds  according  to  the  pro- 
visions of  this  order  entered  herein  to  the  payment  of  $3,T08,OSO  to  the 
lessee,  Interborough  Kapid  Transit  Company,  in  reimbursement  of  capital 
expenditures  incurred  between  October  30,  1S07,  and  June  30,  1913  and 
SS14,931  to  make  up  expenses  of  sale  and  discount  on  bonds. 

The  order  entered  herein  authorizing  the  Manhattan  Railway  Company 
to  issue  bonds  for  reimbursement  of  capital  expenditures  incurred  by 
the  lessee,  Interborough  Rapid  Transit  Company,  will  be  without  prejudice 
to  the  right  of  the  city  or  the  lessee,  upon  an  accounting  between  them, 
to  determine  whether  interest  and  sinking  fund  payments  on  said  bonds 
were  proper  rental  charges  to  be  deducted  from  operating  revenues  or 
to  be  paid  by  the  lessee  out  of  a  preferential  of  net  pro&ts  allowed  under 
the  "  dual  syatem  "  of  rapid  transit  contracts. 

This  proceeding  was  upon  the  application  of  the  Manhattan 
Railway  Company  for  the  approval  of  the  execution  of  a  second 
mortgage  to  the  Equitable  Trust  Company  of  New  York  as  trus- 
tee, and  for  the  issue  of  bonds  thereunder  for  $5,409,000.  On 
November  18,  1913,  the  Commission  adopted  a  resoluticm  direct- 
ing a  hearing  in  the  matter. 

On  January  31,  1916,  pursuant  to  an  opinion  of  Commissioner 
Williams  adopted  on  that  day,  the  Commission  entered  an  order 
approving  the  execution  of  the  mortgage  and  the  issue  of  bonds 
for  $4,523,000. 

Section  6  of  the  order  consenting  to  the  inclusion  in  the  mort- 
gage of  the  certificate  for  elevated  extensi<His  granted  by  the  Ccaa- 
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mission  on  March  19,  1913,  to  the  Manhattan  Railway  Company 
was  inadrertentl;  made  to  read  that  such  certificate  had  been 
granted  the  "  Interborough  Bapid  Transit  Company."  Thia  error 
waa  corrected  by  an  amended  order  entered  February  3,  1916. 

The  order  aa  amended  waa  aa  follows: 

"  Section  1.  Application  having  been  made  to  the  Pnbiic  Serv- 
ice Commission  for  the  First  District  by  Manhattan  Railway  Com- 
pany by  its  petition  dated  and  verified  November  17,  1913,  under 
the  provisions  of  the  Railroad  Law,  for  the  consent  of  the  Com- 
mission to  the  execution  and  issuance  by  said  company  of  a  mort- 
gage called  its  '  second  mortgage  and  deed  of  trust  *  to  Equitable 
Trust  Company  of  New  York  aa  truatee;  and  a  hearing  having 
been  duly  had  upon  said  application  before  the  Commission,  Hon- 
orable George  V.  S.  Williams,  Commissioner,  presiding,  and  Inter- 
borough Rapid  Transit  Company,  lessee  of  said  Manhattan  Rail- 
way Company  under  lease  dated  January  1,  1903,  having  at  said 
hearing  joined  in  the  prosecution  of  said  application,  and  it 
appearing  to  the  Commission  that  the  owners  of  capital  stock  of 
said  Manhattan  Railway  Company  to  an  amount  equal  to  that 
required  by  statute  have  consented  to  the  issuance  of  said  mort- 
gage in  the  manner  prescribed  by  law, 

"  Section  2.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  consent  to  the  issuance  and 
execution  by  said  Manhattan  Railway  Company  o^  a  certain  mort- 
gage described  aa  follows:  'A  second  mortgage  and  deed  of  trust, 
to  secure  $5,409,000  face  value  of  bonds,  made  and  executed  by 
the  Manhattan  Railway  Company  to  the  Equitable  Trust  Com- 
pany of  New  York  as  trustee,  dated  June  1,  1913,  the  said  bonds 
to  be  dated  as  of  the  1st  day  of  June,  1913,  or  as  of  the  date  of 
issue,  or  the  last  preceding  interest  day,  and  to  be  payable  June  1, 
2013,  subject  to  redemption  in  whole  but  not  in  part  on  any 
interest  day  by  payment  of  one  hundred  and  five  per  cent  (105%) 
of  the  face  value  thereof  besides  interest  accrued  thereon,  and  said 
bonds  to  bear  interest  at  four  per  cent  (4%)  per  annum,  payable 
Bomi-annually.' 

"  The  form  of  said  mortgage  submitted  by  said  Manhattan  Rail- 
way Company  to  the  Commission  is  hereby  approved  and  ordered 
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filed  and  properly  identified  by  a  reference  thereon  to  a  resolution 
under  the  authority  of  which  this  order  is  isaued.  Said  company, 
however,  shall  have  no  right  or  authority  to  issue  any  bonds  pui^ 
Buant  to  the  terma  of  said  mortgage  except  as  may  be  herein  or 
hereafter  authorized  by  the  Commission. 

"  Section  3.  Application  having  been  also  made  to  the  Public 
Service  Commission  for  the  First  District  by  Manhattan  Railway 
Company  by  its  said  petition  under  the  provisions  of  the  Public 
Service  Commissions  Law  for  the  consent  of  the  CommisBion  to 
the  issuance  by  said  company  of  bonds  under  the  said  mortgage  to 
the  amount  of  $4,523,000  face  value,  and  Interborough  Eapid 
Transit  Company  as  such  Lessee  having  joined  also  in  the  prosecu- 
tion of  said  application,  and  a  hearing  having  been  duly  had  upon 
said  application  before  the  Commission,  the  Commissioner  afore- 
said presiding,  and  it  being  now  the  opinion  of  the  Commission 

"  (1)  That  the  money  to  be  procured  by  the  issue  of  said  bonds 
of  the  said  Manhattan  Railway  Company  to  the  amount  of 
$4,523,000  payable  at  a  period  of  more  than  twelve  (12)  months 
after  the  date  thereof  is  necessary  to  and  reasonably  required  by 
said  company  for  the  discharge  or  lawful  refunding  of  its  obliga- 
tions, and  particularly  for  the  purposes  which  are  hereinafter 
stated  in  this  order ;  and 

"  (2)  That,  except  as  to  the  following  specified  amounts  of  said 
bonds  authorized  to  be  issued  hereunder  for  the  purposes  following, 
to  wit:  $814,931  or  so  much  thereof  as  may  be  necessary  to  pay 
the  expenses  of  the  sale  of  bonds  hereby  authorized  and  to  make 
up  discount,  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 

"  Section  4.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District  does  hereby  authorize  the  issue  by  the  said 
Manhattan  Railway  Company  of  $4,523,000  face  value  of  princi- 
pal of  its  second  mortgage  bonds  of  said  company  dated  as  of  June 
1,  1913,  or  as  of  the  date  of  issue  or  tiie  last  preceding  inteiest 
day,  due  June  1,  2013,  redeemable  in  whole  but  not  in  part  on  any 
interest  day  by  payment  of  one  hundred  and  five  per  cent  (105%) 
of  the  face  value  thereof  besides  accrued  interest  and  bearing 
interest  at  four  per  cent  (4%)  per  annum,  payable  semi-annually. 
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under  and  in  pursuance  of  the  tenns  of  the  said  second  mortgage 
and  deed  of  trust,  the  issuance  and  execution  of  which  is  by  this 
order  consented  to  by  the  Commission. 

"  Section  5.  It  is  ordered  that  said  issue  of  bonds  ie  authorized 
upon  the  conditions  following  and  not  otherwise,  to  wit: 

"  First.  That  the  said  bonds  hereby  authorized  shali  be  sold  by 
the  said  Manhattan  Railway  Company  so  as  to  net  the  said  com- 
pany not  less  liian  eighty-two  per  cent  (82%)  of  the  par  or  face 
value  of  the  principal  thereof  beeidee  interest  accrued  thereon, 
and  that  the  proceeds  thereof  shall  be  applied  only  to  the  following 
purposes,  that  is  to  say : 

"  (1)  To  pay  to  Interborough  Eapid  Transit 
Company  $3,708,069  in  full  satisfaction  and  dis- 
charge of  any  and  all  moneys  owing  to  Inter- 
borough Rapid  Transit  Company  by  Manhattan 
Railway  Company  up  to  and  including  June  30, 
1918 $8,708,069  00 

"  (2)  For  expense  of  sale  of  the  bonds  hereby 
authorized  and  to  make  up  the  discount  or  defi- 
ciency, if  any,  in  the  amount  realized  from  the 
sale  to  net  not  less  than  eighty-two  per  cent 
(82%)  of  par  of  the  bonds  sold  for  the  purposes 
specified  in  subdivision  1  hereof  to  be  applied 
for  the  purpose  therein  stated  not  exceeding  the 
sum  of 814,981  00 


$4,523,000  00 


"  Second.  That  the  amount  of  discount  and  expenses  sustained 
in  the  sale  of  the  bonds  hereby  authorized  not  exceeding  $814,931 
shall  be  amortized  out  of  the  income  of  the  properties  of  the  Man- 
hattan Company  prior  to  maturity  of  the  said  bonds  by  the  estab- 
lishment and  maintenance  of  an  amortization  fund,  and  that  said 
Manhattan  Railway  Company  shall  pay  or  cause  to  be  paid  into 
Aftid  fund  out  of  the  income  of  said  properties  in  each  calendar 
year  banning  with  the  year  1916  an  amount  of  money  which 
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shall  not  be  leas  than  one-tenth  of  one  per  cent  of  the  amount  of 
said  disconnt  and  expense  not  exceeding  $814,931  plus  four  per 
ceet  (4% )  per  annum  upon  all  prior  payments  into  eaid  fund  until 
aaid  fund  shall  equal  the  amount  of  said  discount  and  expense. 
Said  fund  shall  be  used  only  for  the  purchase  and  retirement  of 
second  mortage  bonds  of  the  said  Manhattan  Railway  Company 
or  for  investment  in  securities  lawful  for  inTestment  of  funds  of 
savings  banks  in  the  State  of  New  York  or  for  other  purposes 
approved  by  the  Commission. 

"  Third.  That  the  said  company  shall  keep  separate,  true  and 
accurate  accounts  showing  the  receipt  and  application  in  detail  of 
the  proceeds  of  sale  or  disposal  of  the  bonds  hereby  authorized  to 
be  issued,  and  on  or  before  the  tenth  day  of  each  month  the  com- 
pany shall  make  verified  reports  to  the  Commission  stating  the 
sale  or  sales  of  said  bonds  during  the  previous  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  said  moneys,  and  said  accounts,  vouchers  and 
records  shall  be  open  to  audit  and  may  be  audited  from  time  to 
time  by  accountants  and  examiners  designated  for  such  purpose  by 
the  Commission. 

"  Fourth.  That  it  is  understood  and  agreed  by  the  said  Man- 
hattan Railway  Company  and  said  Interborough  Rapid  Transit 
Company  that  the  making  of  this  order  by  the  Commission  author- 
izing the  issuance  of  said  bonds  under  and  pursuant  to  the  Public 
Service  Commissions  Law  shall  not  prejudice  any  right  of  the 
city  of  New  York  or  any  right  of  the  Interborough  Rapid  Transit 
Company  upon  any  accounting  between  the  said  city  and  the  said 
Interborough  Rapid  Transit  Company  under  the  terms  of  the 
Interborough  extension  certificate  dated  March  19,  1913,  to  detei^ 
mine  the  portion  of  the  excess  of  net  profits  payable  thereunder 
to  the  city  of  New  York  for  any  period,  and  that  the  city  may  con- 
tend upon  any  such  accounting  that  any  payments  for  interest  or 
amortization  of  discount  Upon  said  bonds,  or  any  portion  of  any 
such  payments,  ought  not  to  be  deducted  from  the  revenue  as  rental 
under  the  terms  of  the  Manhattan  lease,  bearing  date  January  1, 
1903,  and  the  Interborough  Rapid  Transit  Company  may  contend 
that  any  payments  for  interest  or  amortization  of  discount  upOD 
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Mid  bonds,  or  any  portion  of  any  anch  payments,  ought  to  ba 
deducted  from  tJie  revenue  as  rental  under  the  terms  of  Buch  lease. 

"  Fifth.  That  the  authority  hereby  given  to  issue  such  bonds 
hereby  authorized  shall  apply  only  to  bonds  issued  by  the  said  com- 
pany on  or  before  the  30th  day  of  June,  1916, 

"  Section  6.  It  is  ordered  that  the  Public  Service  Commission 
for  the  First  District,  pursuant  to  the  provisions  of  section  54  of 
the  Public  Service  Commissions  Law,  and  to  the  provisions  con- 
tained  in  a  certain  certificate  described  as  follows,  namely:  'A 
certificate  granted  by  the  Public  Service  Commiseion  for  the  First 
District  to  Hanfaattan  Railway  Company  bearing  date  March  19, 
1913,  providing  for  the  following  railroads,  viz. :  Second  Avenue, 
additional  tracks,  Third  Avenue,  additional  tracks,  and  Ninth 
Avenue,  additional  tracks '  does  hereby  consent  to  the  mortgage  of 
the  said  certificate  by  including  the  same  in  the  mortgage  afore- 
said, and  such  mortgage  is  hereby  approved. 

"  Section  7.  It  is  ordered  that  this  order  take  effect  if  and  when 
and  only  when  Manhattan  Railway  Company  and  Interborough 
Rapid  Transit  Company  shall  have  notified  the  Commission  of  the 
acceptance  by  them  of  this  order,  and,  except  as  provided  in  the 
6th  subdivision  of  section  5  limiting  the  duration  of  the  authority 
to  issue  such  bonds  herein  granted,  continue  in  force  until  other- 
vrise  ordered  by  the  Commission,  and  that  within  ten  days  after 
service  upon  it  of  a  copy  of  this  order  the  said  Manhattan  Rail- 
way Company  and  the  said  Interborough  Rapid  Transit  Company 
separately  notify  the  Commission  whether  the  terms  of  this  order 
are  accepted  and  will  be  obeyed." 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted. 

O.  C.  Semplo,  for  the  Commission. 

Chadboume  &  Shores  by  W.  A.  Chadhoum^  for  Manhattan 
Railway  Company. 

Richard  Reid  Rogers,  .for  the  Interborough  Rapid  Transit 
Company. 
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Williams,  Coounissioner. —  This  is  an  application  by  the  Man- 
hattan Railway  Company,  joined  in  by  Interborough  Rapid 
Transit  Company,  asking  the  Commiasion's  consent  to  Uie  making 
by  Manhattan  Railway  Company  of  a  second  mortgage  to  secure 
95,409,000  of  bonds,  and  to  the  issuance  under  that  mortgage  of 
enough  bonds  to  pay  what  is  claimed  to  be  due  from  Manhattan 
Railway  Company  to  Interborough  Company  for  expenditures 
upon  the  Manhattan  properties  for  improyements  and  additions 
between  October  30,  1907,  and  June  30,  1913,  amounting,  as 
settled  by  a  contract  dated  October  22,  1918,  to  $3,708,069. 

The  accountants  and  ^igineers  of  the  Commia&ion  have  been 
given  a  statement  of  these  expenditures  from  October  30,  190'*, 
to  June  30,  1918,  amounting  to  $5,259,337.65  against  which  there 
have  been  payments  on  account  of  $1,279,526.09.  The  engineers 
have  recommended  deductions  amounting  to  $253,803.54  growing 
out  of  revisions  of  the  figures  charged  and  from  increases  in 
amounts  representing  withdrawals  of  property  and  from  fixed 
capital  during  the  same  period,  making  the  net  figure  for  the 
period  approved  $3,726,008,02.  The  company  asks  only  $3,708,- 
069,  the  amount  agreed  upon  in  the  settlement  contract  above 
referred  to. 

The  Manhattan  Railway  Company,  by  lease  dated  January  1, 
1903,  taking  effect  April  1,  1903,  leased  its  elevated  roads  to  the 
Interborough  Company  for  999  years,  dating  from  November  1, 
1875,  at  a  rental  of  $10,000  a  year,  and  the  keeping  of  certain 
covenants  specified,  among  which  covenants  were  that  the  leasee 
should  pay  as  rent  annual  dividends  on  the  stock  of  the  Manhattan 
Company  of  at  least  6  per  cent  until  January  1,  1906,  and  after 
that  7  per  cent,  payable  quarterly;  also  the  interest  on  bonds  of 
the  ]\Ianhattan  Company  issued  or  that  might  be  issued ; 

This  application  for  bonds  is  one  made  not  by  the  Interborough 
Company,  but  by  the  Manhattan  Company,  in  order  to  obtain  bonds 
authorized  under  said  lease  between  the  Manhattan  Company  and 
the  Interborough  Company  for  the  purpose  of  refunding  to  the 
Interborough  Company  capital  expenditures  made  upon  ita  prop- 
erty.   Article  4  of  the  lease  reads,  as  follows:    "  The  Lessor  fur- 
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ther  covenautB  and  agrees  that  it  will  on  or  after  the  first  day  of 
July,  1908,  at  the  request  of  the  Lessee,  issue  at  the  highest  price 
obtainable  therefor,  a  new  series  of  bonds  bearing  four  per  centum 
interest  per  annum,  payable  semi-annually,  to  the  amount  of  prin- 
cipal of  $5,409,000,  secured  by  a  mortgage  covering,  if  deemed 
advisable  by  the  Lessee,  either  a  portion  or  the  whole  of  its  fran- 
chises, rights,  privileges,  and  property,  and  it  is  agreed  that  the 
proceeds  of  the  sale  of  such  bonds  shall  be  applied  to  the  purposes 
set  forth  in  Article  Second  hereof." 

It  will  thus  be  seen  that  there  was  a  contract  entered  into  between 
the  Interborougb  and  the  Manhattan  Company  long  before  the 
Public  Service  Commissions  Law  was  enacted  by  the  Legislature, 
whereby  the  Manhattan  Company  agreed  to  issue  bonds  for  the 
purpose  of  enabling  the  Interborougb  Company  to  pay  for  the 
expenditures,  proofs  of  which  were  established  on  the  hearing. 

The  uses  to  which  the  moneys  received  from  bond  sales  could 
be  applied  were  set  forth  in  article  2,  and  it  is  undisputed  that 
the  betterments  and  expenditures  found  were  such  as  were  author- 
ized by  this  article. 

Counsel  for  the  Commission  has  contended  that  the  debt  to  be 
refunded  should  be  reduced  by  $718,832.32  for  taxes  charged  by 
the  Manhattan  Company  to  its  surjdus  account  and  $131,212.61 
discount  on  bonds  charged  in  the  same  manner.  He  points  out  in 
the  lease  a  clause  which  he  claims  would  throw  upon  the  Intei-- 
borough  Company  the  burden  of  paying  these  taxes  which  accrued 
long  before  the  lease  was  made  and  was  then  the  subject  of 
litigation. 

I  think,  taking  the  lease  as  a  whole  into  consideration,  and  the 
fact  that  the  Manhattan  Company  set  aside  in  a  special  fund 
moneys  to  pay  these  franchise  taxes,  which  fund  (by  the  reading 
section  2)  it  evidently  thought  would  be  in  excess  of  the  amount 
that  would  eventually  have  to  be  paid,  that  it  is  clear  that  the  obli- 
gation to  pay  these  disputed  taxes  rested  upon  the  Manhattan 
Company. 

It  is  not  reasonable  to  presume  that  the  Manhattan  Company 
wonid  aseume  to  pay  the  tax  in  dispute  and  leave  the  interest  and 
penalties  to  be  paid  by  the  Interborougb  Company.     The  Man- 
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hattan  Company  haa  not  ao  conBtrued  the  leasa  Indeed,  that 
company  has  already  charged  the  amount  against  its  distributable 
surplus.  The  same  is  Jrue  of  the  item  for  diseoimt  on  the  bonds 
issued. 

I  think,  therefore,  that  these  amounts  should  not  be  dedncted 
from  the  amount  found  to  have  been  expended  by  the  Interborough 
Company.  The  right  of  the  Interborough  Company  to  receive  the 
proceeds  of  the  bonds  is  not  based  upon  anything  contained  in  the 
contract  of  settlement  of  March  IS,  1913,  nor  does  that  contract 
create  any  new  obligation  on  the  part  of  the  Manhattan  Company. 
By  it  the  parties  only  agree  to  forthwith  settle  and  adjust  the 
account  or  to  arbitrate  their  obligations  under  the  provisions  of  the 
lease  within  sixty  days  from  the  date  of  the  contract.  The  actual 
obligation  to  issue  bonds  and  pay  for  the  Interborough  expendi- 
tures upon  the  Manhattan  property  dated  from  the  lease,  and  this 
later  instrument  is  only  valuable  as  evidence  of  a  settlement  to  that 
date,  and  as  an  interpretation  of  the  lease  as  far  as  the  matters 
then  in  dispute  were  concerned. 

Counsel  of  the  Commission  advocates  a  denial  of  the  application 
in  BO  far  as  it  relates  to  expenditures  prior  to  June  30,  1911,  and 
bases  his  argument  upon  the  following  facta : 

On  March  19,  1913,  the  dual  system  contracts  were  entered  into 
between  the  city  of  Kew  York  and  the  Interborough  Eapid  Transit 
Company  providing  for  extensions  of  the  elevated  railroads  and 
in  connection  therewith  and  as  part  of  the  same  transaction  a 
certificate  was  granted  by  the  Commission  to  the  Manhattan  Com- 
pany providing  for  rights  to  third  or  additional  tracks  on  certain  of 
its  lines.  Under  ibis  Interboron^  ext^ision  certificate,  article 
XII,  the  city  of  New  York  and  the  Interborough  Rapid  Transit 
Company  are  to  divide  equally  the  excess  of  net  profits  over  the 
average  of  the  annual  net  profits  of  the  Manhattan  Kailroad  for  the 
two  years  ending  June  30,  1910,  and  June  30,  1911.  To  find  out 
this  excess  of  net  profits  the  Interborough  is  allowed  by  the  cer- 
tificate to  deduct  from  revenue  of  the  elevated  linee,  among  other 
things,  taxes,  operating  expenses,  rent  under  the  Manhattan  lease 
and  the  sum  of  $1,589,848  representing  the  average  net  profits  <^ 
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the  existing  Manhattaa  Railroad  for  the  years  ending  June  30, 
1910,  and  June  30,  1911. 

Interest  on  theee  second  mortgage  bonds,  if  allowed  hy  ibe  Com- 
miasiou,  will  be  deducted  from  the  revenue  as  being  rent  under 
the  Manhattan  lease  (article  7),  The  contract  between  the  Man- 
hattan Company  and  the  Interborou^  Ccmpany  bearing  date 
March  15,  1913,  on  page  5,  provides  as  follows:  "  The  interest 
and  any  amortization  paymente  required  to  be  made  upon  said 
bonds  by  reason  of  the  sale  thereof  at  a  discount,  shall  be  paid 
by  the  Interborou^  Company  as  a  part  of  the  rental  under  the 
leasa" 

The  result,  therefore,  of  allowing  these  bonds  ae  requested  for 
expenditures  made  in  a  period  from  October,  1907,  to  June  30, 
1918,  will  be  that  as  to  expenditures  made  by  the  Interborough 
Company  prior  to  June  30,  1911,  the  company  will  deduct  from 
the  revenue  the  preferential  of  $1,589,348  as  net  profits  covering 
of  course  its  return  on  such  expenditures,  and  will  also  deduct  4 
per  cent  interest  on  the  bonds  issued  now  to  pay  for  the  same 
expenditures,  and  in  addition  to  this,  as  these  are  4  per  cent  bonds 
and  will  necessarily  be  sold  at  a  discount,  the  Interborough  Com- 
pany will  have  a  right  to  deduct  from  the  revenue  under  the 
clause  just  quoted  the  annual  amortization  payments  necessary 
to  mate  up  this  discount 

I  do  not  think  that  the  Commission  can  refuse  to  approve  the 
issuance  of  these  bonds  on  the  theory  advanced  by  counsel  for  the 
Commission.  I  think  the  question  is,  rather  whether  the  interest 
and  sinking  fund  chaises  upon  these  bonds  should  be  deducted  as 
a  part  of  the  rental  payable  by  the  Interborough  Company  under 
the  extension  certificate,  or  whether  it  should  be  paid  by  the 
Interborough  Company  out  of  the  preferential,  and  that  that  is 
a  question  which  can  properly  be  decided  only  in  an  accounting 
between  the  city  of  New  York,  and  the  Interborough  Company 
under  the  certificate.  If  the  city  desires  to  raise  the  objection 
that  the  interest  upon  these  bonds  should  not  be  treated  as  a  part 
of  the  r^ital,  it  can  do  so  at  that  time?,  when  both  sides  will  have 
had  an  opportunity  to  fuUy  present  the  ease.  However,  on  the 
oral  argument  it  was  suggested  that  it  was  not  deurable  that 
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either  partj  should  be  conunitted  by  anything  done  in  tlte  presesit 
application  on  this  question,  and  the  offer  was  made  on  belialf  of 
the  applicant,  and  consented  to  by  the  Interboroagh  Company  that 
the  order  authorizing  the  issue  of  bonds  should  be  -without  preju- 
dice to  the  right  of  the  city  or  the  Interborough  Company,  upon 
an  accounting  between  the  city  and  the  Interborough  under  the 
extension  certificate,  to  determine  whether  these  bonds  were  or 
were  not  a  proper  rental  charge  deductible  from  the  pooled  earn- 
ings under  the  extension  certificate. 

Straus,  Chairman,  Hodge  and  Hayward,  Conunissionerfl,  con- 
curring; Cram,  Commisaioner,  absent 


In  the  Matter  of  lie  Application  of  the  Loso  Island  Eailboad 
Company,  under  Sections  89  and  98  of  the  Railroad  Law,  for 
a  Determination  as  to  the  Manner  in  which  the  Proposed 
Branch  of  its  Railroad  Extending  from  Creedmoor  to  a  Point 
West  of  Lawrence  Street,  Flushing,  shall  Cross  Springfield 
Boulevard  (Rocky  Hill  Road),  Black  Stump  Road,  Queens 
Road,  Korth  Hempstead  Turnpike,  Lawrence  Road,  Fredi 
Meadow  Road,  Underbill  Avenue  (Jamaica  Avenue),  Jagger 
Avenue  (Eemsen  Road),  Hammell  Avenue  (Hillside  Drive) 
and  Lawrence  Street,  all  in  the  Third  Ward  of  the  Borou^  of 
Queens,  City  of  New  York,  and  the  Railroad  of  the  New  York 
and  Queens  County  Railway  Company 

Case  No.  2023 

(Pnblic  SerWce  ComiDluioii,  First  District,  Jftnnai?  31,  1918) 

Steam  taUroads  —  grade  crouinge,  elimination  of  — extendoD  of  railioad  — 
plan  of  Loue  Island  Sailroad  Compan;  for  Creedmooi-Flusliini  branch 
appioved. 

Complluce  with  dty*!  street  plan  not  leqttlied  on  acconnt  of  excessive  coat 

The  applicant's  plan  for  the  proposed  construction  of  the  Creedmoor- 

Fliiahing  branch  providing  for  the  elimination  of  gride  crossings  at  all 

intersections  of   the  streets   and  tracks   of  the  New   York   and  Queens 
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County  Kailwky  Companj  except  at  Jagger  avenue   (Remsen  road)    as 
described  in  Exhibit  No.  4  in  tUs  proceeding  in  approved. 

Where  in  the  construction  of  an  extension  of  a  railroad  in  a  sparsely 
settled  territory  the  execution  of  street  crossings  in  compliance  with  the 
city's  Bchone  of  future  street  construction  in  the  easiest  manner  and 
at  a  minimum  cost  would  add  to  the  cost  of  the  extension  so  aa  to  make 
it  prohibitive  and  likely  to  cause  tlie  construction  of  the  extension  be 
abandoned,  AoU, —  that  compliance  with  the  city's  plan  will  not  be 
raquired. 

Upon  the  application  of  the  Long  Island  Railroad  Company  the 
Commission  adopted  a  resolution  on  October  8,  1915,  directing  a 
hearing  nnder  sections  89  and  98  of  the  Bailroad  Law  aa  to  -the 
manner  of  crossing  the  intersecting  streets  and  tracks  of  the  New 
York  and  Queens  County  Railway  Company  by  the  proposed 
Creedmoor-Flushing  branch  of  the  applicant's  railroad. 

On  January  31,  1916,  pursuant  to  the  opinion  of  Commia- 
Moners  Cram  and  Hodge  adopted  on  that  day,  the  Commission 
entered  an  order,  as  follows : 

"An  application  having  been  made  to  the  Commission  by  the 
Long  Island  Railroad  Company  pursuant  to  the  provisions  of  sec- 
tions 89  and  98  of  the  Railroad  Law  by  petition  dated  and  verified 
September  21,  1915,  asking  for  a  determination  as  to  the  manner 
in  which  the  proposed  Creedmoor-Plushing  branch  of  the  Long 
Island  Railroad  Company  should  crose  the  streets,  avenues,  high- 
ways and  roads  of  the  street  surface  electric  railroad  above  named 
and  a  hearing  having  been  had  on  October  19,  1915,  October  28, 
1915,  and  November  12,  1915,  upon  said  application  before  Hon. 
J.  Sergeant  Cram,  Commissioner,  William  J.  Clark,  assistant 
coonsel,  appearing  for  the  city  of  New  York,  Joseph  F.  Keany 
and  Alfred  A.  Oardner,  appearing  for  the  Long  Island  Railroad 
Company,  Leslie  H.  Groeer,  appearing  for  O.  W.  Ward,  trustee 
and  for  Cottage  Gardens  Company  of  Queens,  Long  Island,  James 
Eadie,  appearing  for  Flushing  Association,  W.  T.  Yale,  appearing 
for  Queens  Chamber  of  Commerce,  and  the  following  property 
owners  appearing  in  person :  Lyttleton  Foz,  J.  W.  Paris,  Charles 
Wheeler,  Joseph  Donc^hue,  Walter  J,  Willis,  I,  Swann  Brown, 
William  H.  Fitzpatrick  and  M.  S.  Hogan,  and  testimony  having 
Stati  Dwt.  atPT.— Vol.  7  7 
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been  taken  and  public  notice  of  such  hearing  having  been  given  in 
at  lea«  two  newspapers  published  in  the  locality,  and  the  Com- 
mission having  determined  that  it  is  impracticable  to  carry  said 
proposed  branch  railroad  over  or  under  Ja^;er  avenue  (Kransen 
road). 

"  Now  Therefore  it  is 

"  Ordered  and  Determined 

"(1)  That  the  proposed  Creedmoor-riuahing  branch  of  the 
Long  Island  Railroad  Company,  when  constructed,  shall  be  so  con- 
structed as  to  avoid  grade  crossings  at  each  of  the  streets  named 
above  except  in  the  case  of  Jagger  avenue  (Remaen  road)  which 
^all  be  crossed  at  grade. 

"(2)  That  said  proposed  railroad  shall  be  constructed  to  pass 
under  Springfield  boulevard  (Rocky  Hill  road)  ;  at  Black  Stump 
road  the  railroad  shall  pass  over  the  street;  at  Queens  road  the 
railroad  shall  pass  under  the  street;  at  North  Heanpstead  turn- 
pike the  railroad  shall  pass  over  the  street;  at  Lawrence  road  the 
railroad  shall  pass  under  the  street;  at  Fresh  Meadow  road  the 
railroad  shall  pass  under  the  street ;  at  Underbill  avenue  (Jamaica 
avenue)  the  railroad  shall  pass  over  the  street;  at  Hanunell  ave- 
nue (Hillside  drive)  the  railroad  shall  pass  under  the  street;  at 
Lawrence  street  the  railroad  shall  pass  under  the  street. 

"(3)  That  said  branch  railroad  shall  pass  over  the  tracks  of 
the  New  York  and  Queens  County  Railway  Company  at  a  point 
abont  2,980  feet  east  of  Underbill  avenue  (Jamaica  avenue)  and 
about  2,506  feet  west  of  Fresh  Pond  road  giving  a  fifteen  foot 
clearance  above  such  tracks. 

"  Further  Ordered  and  Determined  that  the  work  of  passing 
over  or  under  or  across  said  streets  and  railroad  shall  be  as  shown 
on  a  certain  map  received  in  evidence  in  this  proceeding  on 
October  28,  1915,  and  marked  Exhibit  4  and  entitled  '  The  Long 
Island  Railroad  Company  Creedmoor-Flushing  Branch.' 

"  Further  Ordered  and  Determined  that  in  case  of  the  railroad 
passing  over  a  street  a  clearance  shall  be  allowed  between  the 
highest  point  of  the  street  and  the  lowest  part  of  the  railroad 
bridge  of  not  less  than  fourteen  feet,  and  that  where  the  railroad 
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is  carried  under  streets  a  clearance  shall  lie  allowed  from  the 
top  of  the  rail  to  the  lowest  mranber  of  the  street  bridge  of  not 
lesa  than  sixteen  and  one-half  feet 

"  Further  Ordered  and  Determined  that  all  details  of  construc- 
tion be  submitted  to  the  Public  Service  Commission  for  the  First 
District  for  its  approval. 

"  Further  Ordered  and  Determined  that  nothing  contained  in 
this  order  shall  be  constmed  as  requiring  the  city  of  New  York 
or  the  State  of  New  York  to  bear  any  part  of  the  cost  of  the  neeea- 
sary  construction." 

Arthur  DuBois,  for  the  Commission. 

Alfred  A.  Gardner,  Joeeph  F.  Keany  and  L.  J.  Carruthera, 
for  The  Long  Island  Eailroad  Company, 

James  L.  Quaekenbush,  by  Arthur  G.  Peacock,  for  the  New 
York  and  Queens  County  Railway  Company. 

William  J.  Claik^  for  the  City  of  New  Yoric. 

Harry  P.  Nichols,  for  the  Bureau  of  Franchises  of  the  Board 
of  Estimate  and  Apportionment  of  the  City  of  New  York. 

Nelson  P.  Lewis,  Chieif  Engineer  of  the  Board  of  Estimate 
and  Apportionment  of  the  City  of  New  York. 

Leslie  H.  Qroaer,  for  C.  W.  Ward,  trustee,  and  Cottage  Gar- 
dens Company,  Queens,  L.  I. 

Lyttleton  Fox,  for  J.  A.  Wigmore  Land  Company. 

James  S.  Eadle^  for  Flushing  Association. 

Property  Owners,  in  person. 

C&AM,  Commissioner. —  This  is  an  application  by  the  Long 
Island  Railroad  Company  for  a  determination  by  the  Commission 
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under  section  89  of  the  Railroad  Law  as  to  how  the  proposed 
Creedmoor-Flushing  Branch  of  the  Long  Island  Railroad  Com- 
pany should  cross  the  streets  ahove  named.  Three  plans  were  con- 
sidered at  the  hearing,  one  submitted  by  the  Long  Island  Railroad 
Company  which  called  for  (tomparatively  inexpensive  construction 
although  it  avoided  grade  croesings  except  at  one  street,  Ja^er 
avenue  (Remsen  road).  The  city  of  New  York  suggests  a  treat- 
ment of  crossings  which  requires  quite  different  grades  for  the 
railroad.  The  purpose  of  this  was  to  allow  new  streets  to  be  laid 
in  the  futura  at  a  minimum  expense  and  with  the  least  possible 
disturbance  of  natural  street  grades.  The  estimated  additional 
cost  of  adopting  the  city's  plan,  or  an  alternative  plan  submitted 
as  a  suggestion  by  the  engineers  of  the  Commission,  according  to 
Mr.  Morris,  the  engineer  of  the  Long  Island  Railroad  Company, 
is  $600,000  or  more.  As  tiiis  part  of  Long  Island  is  but  little 
built  up  I  am  of  the  opinion  that  the  possible  interferraice  with 
the  city's  street  plan  for  this  section  is  not  sufficiently  serious  to 
call  for  the  great  additional  expenditure  which  might  result  in  the 
entire  project  being  ahandmed.  I  therefore  recommend  the 
adoption  of  the  order  submitted  herewith  which  calls  for  the  rail- 
road construction  in  the  manner  described  in  Exhibit  No.  4,  which 
is  a  plan  recommended  by  the  engineers  of  the  Long  Island  Rail- 
road Company. 

HoDQE,  Conmuseioner. —  The  Long  Island  Railroad  proposed  to 
build  about  two  and  one-half  miles  of  new  road  creasing  all  present 
hi^ways  either  above  or  below  grade,  except  one  narrow  unim- 
portant highway  known  as  Ja^;er  avenue  (Hansen  road) ;  the 
greater  portion  of  this  road  to  be  approximately  at  the  present 
level  of  the  ground. 

The  engineer  of  the  board  of  estimate  and  apportionment  states 
that  all  of  this  area,  which  is  now  farm  lands,  has  been  tentatively 
laid  out  with  city  streets,  but  that  these  streets  have  not  been 
finally  located.  His  suggestion  is  that  the  general  elevation  of 
this  road  be  raised  about  twenty  feet  for  two-thirds  of  its  length, 
so  that  in  future  when  and  if  the  streets  are  laid  out  they  can  be 
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carried  under  this  road.  The  cost  of  the  road  as  eubmitted  bj  the 
railroad  company  is  given  at  $231,000;  and  it  is  stated  that  rais- 
ing it  to  the  elevation  suggested  by  the  engineer  of  the  board  of 
estimate  and  apportionment  would  increaBe  this  cost  $600,000, 
making  a  total  of  $831,000. 

In  my  opinion  this  would  practically  prohibit  the  building  of 
this  road.  M  there  will  be  no  need  for  streets  in  this  locality 
unless  the  residents  have  transit  facilities,  it  would  seem  advisable 
to  procure  this  means  of  transit,  especially  in  view  of  the  fact 
that  the  railroad  company  pays  the  entire  cost  and  ntme  of  it  falls 
on  the  city ;  and  if  this  and  othm-  means  of  transit  bring  a  suffi- 
cient population  to  require  the  streets  to  be  laid  out,  the  trafttc 
will  probably  then  be  heavy  enou^  to  warrant  the  changing  of 
the  road  so  as  to  avoid  grade  crossings.  Such  change  can  be  com- 
pelled at  any  time. 

I  would,  therefore,  reccunmend  that  the  order  be  adopted  by 
the  Commission,  aa  per  copies  attached  hereto. 

Straus,  Chairman,  Williams  and  Hayward,  Commissioners, 
conourring. 
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In  the  Matter  of  iha  Joiht  Petitioh  of  the  Uatob  aitd  Com- 
mon CODKCIL  OP  THB  CiTY  OF  KiNQSTOM  AND  THE  INeW  YoEK 

Centeal  Railroad  Compact  under  Section  91  of  the  Railroad 
Law  as  to  the  Closing  of  Emerick  Street  Grade  Crossing  of 
the  West  Shore  Railroad  (Lessor)  in  said  City 

Case  No.  5329 

(Publio  Service  CommiMioii,  SMond  District,  January  12,  1016) 

Method  of  caTTTlnE  out  piojected  ImprovemcDta  la  coniiectiou  with  >  gnda 
aosaiuE  leacbed  by  stipuUtioa  pending  detennuutiou. 

The  rity  of  Kingston  end  the  New  York  Central  Railroad  Company 
have  united  in  a  petition  to  determine  that  public  safety  requireg  the 
abolition  of  an  existing  grade  croesing  of  the  West  Shore  railroad  at 
Emerick  street,  in  that  city.  It  is  proposed  that  Emerick  street  be 
closed  and  that  the  highway  travel  be  accommodated  by  the  construction 
of  a  new  street  to  be  located  between  the  present  Emerick  street  and  a 
street  known  as  Stephan  street.  The  city  of  Kingston  is  to  provide  a 
atrip  of  land  forty  feet  wide  for  the  new  street  and  will  construct  a 
suitable  roadway  thereon.  The  railroad  is  to  pay  the  city  six  hundred 
dollars  toward  the  cost  of  the  necessary  land.  Petition  granted  upon 
condition  thai  the  existing  grade  crosaing  shall  not  be  closed  until  the 
proposed  new  etreet  has  been  completed  and  accepted  and  that  the  change 
b«  without  cost  to  the  State. 

H.  L.  Austin,  attorney  for  the  railroad  company. 

N.  r.  Thompson,  as  engineer  of  grade  crossings,  appeared  for 
the  railroad  company. 

R.  E.  Leighton,  for  the  Fniversal  Road  Machinery  Company, 
property  owner. 

City  of  Kingston  not  represented  but  a  letter  produced  from 
the  Mayor  in  favor  of  the  application. 

No  one  in  q>poeitioii. 

Id 
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A  public  hearing  was  held  in  the  matter  of  this  application  on 
January  10,  1916,  and  upon  due  consideration  the  Commiasion 
ordered: 

Under  this  petition  the  Commission  is  asked  to  determine  that 
public  aafe^  requires  the  abolition  of  an  existing  grade  crossing 
of  the  West  Shore  railroad  by  Emerick  street,  the  highway  travel 
to  be  accommodated  by  the  construction  of  a  new  street  to  be 
located  between  Emerick  street  and  the  street  next  southerly 
known  as  Stephan  street,  all  as  shown  upon  a  plan  attached  to 
and  made  a  part  of  the  petition  herein. 

The  petitioning  parties  pending  a  determination  of  this  matter 
by  the  Commission  have  agreed  to  the  following  method  and 
arrangement  for  carrying  out  the  improvement  and  meeting  the 
expense  thereof:  The  city  of  Kingston  will  provide  a  strip  of 
land  forty  feet  in  width  between  Emerick  and  Stephan  streets 
for  the  proposed  new  street  and  will  construct  at  its  own  expense  a 
suitable  roadway  thereon.  The  railroad  corporation  will  pay  to 
the  city  of  Kingston  the  sum  of  $600  toward  the  cost  of  the 
necessary  land. 

Ordered:  That  the  existing  grade  crossing  of  the  West  Shore 
railroad  by  Emerick  street  in  the  city  of  Kingston  shall  be  closed 
and"  discontinued,  and  that  the  travel  be  diverted  therefrom  to 
Stephan  street  (located  parallel  to  and  distant  about  245  feet 
southerly  from  Emerick  street)  by  the  construction  of  a  new  street 
40  feet  wide,  said  new  street  to  be  located  approximately  360  feet 
easterly  from  the  railroad  center  line  and  as  more  accurately 
shown  upon  the  plan  heretofore  referred  to,  said  plan  bearing 
the  approval  signatures  of  the  chief  engineer  of  the  railroad  com- 
pany and  of  the  city  engineer  of  Kingston.  The  existing  grade 
crossing  shall  however  not  be  closed  until  said  new  street  has 
been  completed  to  the  satisfaction  of  the  municipal  authorities 
and  of  this  Commission,    It  is  further  provided  and 

Ordered :  That  in  accordance  with  the  terms  of  the  agreement 
as  set  forth  in  the  petition  herein,  the  city  of  Kingston  and  the 
New  York  Central  Railroad  Company  shall  pay  and  discharge  the 
entire  expense  of  the  construction  and  work  herein  authorized, 
including  all  costs,  expenses,  and  damages  whatsoever  on  account 
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of  the  construction  and  work  and  of  the  taking  of  any  lands,  rights, 
or  easementB  which  may  be  necessary  and  required  in  the  premises ; 
this  order  being  granted  upon  the  express  condition  that  no 
financial  liability  or  obligation  whataoever  shall  attach  to  or  fall 
upon  the  State  of  New  York  on  account  of  the  construction  and 
work  herein  authorized  and  provided  for,  and  tiiat  no  part  of 
the  cost  of  such  woA  and  coustniction  or  of  any  expenses  in- 
cidental thereto  shall  be  a  charge  upon  or  be  payable  or  paid  out 
of  any  moneys  which  may  have  been  or  may  be  appropriated  by 
the  L^slature  of  the  State  for  the  purposes  either  of  the  elimina- 
tiwi  of  grade  crossings  or  of  the  reconstmctitHi  of  work  at  cross- 
ings either  at  grade  or  otherwise.  The  acceptance  of  this  order 
by  the  parties  thereto  ^all  be  deemed  as  an  undertaking  on  their 
part  respectively  to  save  the  State  of  Xew  York  and  this  Com- 
mission harmless  from  all  costs,  damages,  and  claims  whatever  on 
account  of  the  work  and  construction  herein  authorized  and  pro- 
vided for. 


In  the  Matter  of  the  Complaint  of  Residehts  op  the  City  of 
Albany  against  the  Schehbctady  Railway  Company,  as  to 
stopping  points  and  transfers  in  Albany ;  and  against  the 
United  Traction  Company  as  to  transfers  from  the  Sdienectady 
Railway  in  Albany 

Case  No.  5190 

In  the  Matter  of  the  Complaint  of  RssroENTS  op  thb  City  op 
Albany  against  the  United  Teactioh  Company  as  to  operation 
of  cars  on  its  Albany  West  City  Line  route ;  and  against  the 
United  Traction  Company  and  Schenectady  Railway  Company 
as  to  transfers  in  Albany 

Case  No.  5192 
(Public  Service  Commisaion,  Second  District,  January   18,  1918) 

Stop!  and  transfers  on  and  between  the  cars  of  two  atieet  railwar  companies, 
one  of  which  uses  in  part  the  tracks  of  the  other. 

Hie  Schenectad;  Railway  Company  operates  a  traneportation  Sfstem 
in  the  city  of  Schenectady  with  intenirban  lines  extending  to  the  cities 
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of  Saratoga,  Troy  and  Albany.  The  car*  ou  the  latter  route  are  run 
over  the  tracka  o(  the  United  Traction  Company  between  the  city  line 
of  Albany  and  the  termmuB  of  the  route,  the  toot  of  State  street  and 
ttie  Union  ststion,  an  approximate  diatance  of  four  and  one-half  miles. 
Hi*  operation  ia  under  the  authority  of  a  contract  between  the  two 
companiee.  This  a]q>lication  ia  for  an  order  to  require  the  United 
Traction  Company  to  rearrange  its  schedule  for  the  operation  of  ita 
can  on  the  weat  city  line  route,  between  Waterrliet  avenue  and  the 
city  line  M  that  cars  ahall  be  properly  spaced  and  not  trail  or  imme- 
diately precede  those  of  the  Schenectady  Railway  Company;  also  that 
a  ayatem  of  transfers  be  installed  so  that  passengers  paying  a  Ave  cent 
fare  upon  its  lines  may  be  transported  within  the  city  limits  on  the 
Sehenectady  Railway  Company's  cara  without  additional  fare;  that  the 
Schenectady  Railway  Company  be  required  to  carry  passengers  within 
the  city  of  Albany  in  any  direction  upon  the  line  over  which  its  cara 
are  operated,  and  that  both  companies  install  a  system  of  transfers 
from  the  cars  of  one  company  to  the  cars  of  the  other,  within  the  city 
of  Albany,  ao  that  paseengers  of  either  may  be  transported  without 
additional  fare.  After  a  public  hearing  was  held  and  upon  independent 
investigations  made  by  the  Commission  the  petition  was  denied,  except 
that  the  two  companiea  were  directed  ao  far  as  practicable  to  immedi- 
ately arrange  their  schedules  in  such  manner  that  their  cars  operating 
between  Watervliet  avenue,  in  the  city  of  Albany,  and  the  westerly 
line  in  the  city  of  Albany,  in  both  directions,  shall  be  run  upon  a 
uniform  headway. 

Beuben  S.  Calkins,  attomey  for  ctnaplainanta. 

Bobinson  &  Naylon,  by  Mr.  RobinBon,  for  the  Schenectady  Rail- 
way Company. 

Jam«s  F.  Hamilton,  as  general  manager  of  the  Schenectady 
Railway  Company. 

Lewis  E.  Carr  and  John  E.  MacLean,  for  the  United  Traction 
Company. 

These  complaints  were  filed  with  the  Commission  on  September 
7  and  8,  1915.  The  c<Hnplalnants  request  that  an  order  be  made 
directing  the  United  Traction  Company  and  the  Schraiectady  Rail- 
way Cwnpany  as  follows : 

1.  That  the  United  Traction  C(nnpany  arrange  its  schedule  for 
the  operation  of  its  cars  on  the  west  city  line  route  between  Watei^ 


,dr,yGoogIe 


State  Depabtmbnt  Refobts 


Public  Service  CominiMioD,  SMOud  Diitriist 


vliet  avenue  and  the  city  line  so  that  cars  shall  be  properly  spaced 
and  not  trail  or  immediately  precede  those  of  the  Schenectady 
Railway  Company. 

2.  That  the  Schenectady  Railway  Company  immediately  re- 
store stop  36  (King  avenue)  and  stop  35  (opposite  the  premises 
of  F.  A.  Danker,  florist)  on  Central  avenue. 

8.  That  the  United  Traction  Company  install  a  system  of  trans- 
fer by  means  of  which  passengers  paying  a  fivfr«ent  fare  upon  its 
linea  may  be  transported  within  the  limits  of  the  city  of  Albany 
on  the  cars  of  the  Schenectady  Railway  Company  without  the 
payment  of  additional  fare  and  that  the  Schenectady  Railway 
Company  accept  such  transfer. 

4,  That  the  Schenectady  Railway  Company  carry  passengers 
to  and  from  and  between  any  and  all  stops  or  stations  in  all  direc- 
tions upon  the  lines  over  which  its  cars  are  operated  within  the 
limits  of  the  city  of  Albany,  on  all  cai«  including  the  limited 
cars. 

5.  That  the  Schenectady  Railway  Company  and  the  United 
Traction  Company  arrange  and  put  in  operation  a  system  of  trans- 
fer tickets  by  means  of  which  passengers  boarding  the  cars  of  the 
Schenectady  Railway  Company  at  any  stop  or  station  in  the  city 
of  Albany  shall  be  entitled  to  transportation  upon  the  cars  of  the 
United  Traction  Company  to  their  destination  within  said  city 
without  the  payment  of  an  additional  fare. 

After  proper  notice,  a  public  hearing  on  these  complaints  was 
held  at  the  office  of  the  Commission  in  the  city  of  Albany  on  De- 
cember 1,  1915.  The  complaints  being  of  a  similar  character 
were  merged  by  agreement  at  the  hearing. 

From  the  testimony  taken  at  the  public  hearing  and  investiga- 
tions made  by  the  Commission  in  reference  to  the  different  allega- 
tions of  the  complaints  and  requests  of  the  complainants,  the  fol- 
lowing facts  are  developed  and  conclusions  reached : 

The  Schenectady  Railway  Company  operate  a  transportation 
system  in  the  city  of  Schenectady  with  interurban  lines  extending 
to  the  cities  of  Saratoga,  Troy  and  Albany.  The  cars  on  the  latter 
route  are  run  over  the  tracks  of  the  United  Traction  Company 
between  the  city  line  of  Albany  and  the  terminus  of  the  route, 
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the  foot  of  State  street  and  the  Union  station,  an  approximate  dis- 
tance of  four  and  a  half  miles.  This  operation  ia  under  the 
authority  of  oontraot  betweeo  the  two  companiea. 

The  Schraiectad;  Railway  Company,  on  its  Albany  division, 
operates  two  classee  of  service,  one  known  as  "  local,"  the  other 
as  "  limited,"  the  local  cars  running  to  and  from  the  terminus 
of  the  line  at  the  foot  of  State  street  and  the  limited  cars  running 
to  and  from  the  terminus  at  the  Union  station.  Local  cars  are 
run  on  thirty-minute  headway ;  limited  each  hour  between  nine 
a.  m.  and  seven  pt  m.  All  cars,  local  and  limited,  eastbound,  make 
all  stops  in  the  city  of  Albany  at  which  passengers  desire  to  leave 
oars.  Eastbound  local  cars  make  all  stops  to  receive  and  discharge 
passengers  between  the  city  line  and  stop  No.  36  (the  first  stop 
west  of  Watervliet  avenue).  The  distance  between  city  line  and 
stop  "No.  36  is  ai^rozimately  1,270  feet.  Westbound  limited  cars 
stop  to  receive  pass^igera  at  any  stop  of  the  United  Traction  Com- 
pany within  the  city  limits.  These  cars  do  not  stop  to  discharge 
passengers  at  any  stop  within  the  city  limits.  Westbound  local 
cars  make  all  of  the  stops  of  the  United  Traction  Company,  when 
necessary,  to  receive  jMissragers,  but  do  not  make  any  stops  to 
discharge  passengers  east  of  stop  No.  36,  but  between  stop  No.  36 
and  the  city  line  (stop  No.  33)  make  all  stops  to  receive  and  dis- 
charge passengers. 

Prior  to  September  1,  1915,  proper  means  was  not  raaployed 
by  the  Schenectady  Railway  Company  to  notify  the  public,  either 
by  advertisement,  posted  notices  on  its  cars,  or  verbal  instructions 
by  conductors,  that  local  passengers  were  not  carried  westbound 
on  its  limited  cars,  and  that  such  passengers  were  not  carried  on 
its  local  cars,  whose  destination  was  ea^  of  stop  No.  36.  By 
reason  of  this  fact,  at  times,  passengers  whose  destination  was  east 
of  Watervliet  avenue  boarded  t^is  company's  westbound  cars  and 
were  inconvenienced  by  reason  of  the  cars  not  stopping  to  let  them 
off  at  destination  and  by  the  further  reason  that  they  were  not 
afforded  the  transfer  privilege  which  they  might  have  had  by  using 
the  cars  of  the  United  Traction  Company.  On  complaint,  after 
public  hearing,  and  to  relieve  this  situation,  on  August  2,  1915, 
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this  Conuniaeion  ordered,  in  effect,  tiiat  whenever  the  Schenectady 
Railway  Company  carries  local  passengers  in  the  city  of  Albany 
on  its  westboimd  cars  it  shall,  upon  request  of  any  sudi  passenger, 
issue  to  him  or  her,  a  transfer  to  a  connecting  line  of  the  United 
Traction  Company  and  the  United  Traction  Company  was  ordered 
to  honor  and  accept  such  transfer  when  presented  by  a  passenger 
on  its  cars,  if  presented  within  the  limitations  of  its  rules.  On 
October  11,  1916,  the  Schenectady  Railway  Company  caused  a 
notice  to  be  posted  on  all  of  its  cars  operated  in  the  city  of  Albany 
reading  as  follows:  "  This  car  does  not  carry  westbound  passen- 
gers in  the  city  of  Albany,"  and  its  conductors  were  instructed 
to  notify  passengers,  when  boarding  cars,  to  that  effect  Tariffs 
were  filed  by  the  company  with  this  Commission  in  accordance 
with  the  above  notice  and  rule.  This  action  on  the  part  of  the 
company,  while  not  in  any  manner  violating  the  order  of  the  Com- 
mission of  August  2,  1915,  made  the  enforcement  of  the  order 
impracticable,  as  where  no  passengers  are  carried  no  transfer  priv- 
ilege is  necessary. 

The  tracks  between  the  city  line  and  Watervliet  avenue  were 
constructed  and  owned  by  the  Schenectady  Railway  Company, 
and  in  1901  it  began  operating  its  cars  over  the  tracks  of  the 
United  Traction  Company  in  the  city  of  Albany.  November  30, 
1908,  the  United  Traction  Company  acquired  ownership  of  these 
tracks  and  has  since  operated  a  local  service  on  them. 

At  present  cars  of  the  West  Albany-city  line  route  are  run 
between  Watervliet  avenue  and  the  city  line  on  a  twenty-minute 
headway.  This  service  is  supplemented  by  the  local  cars  of  the 
Schenectady  Railway  Company  which  are  operated  on  a  thirty- 
minute  headway,  the  joint  service  being  five  cars  per  hour  in  each 
direction.  The  relator  alleges  that  these  cars  are  not  run  in  the 
most  efficient  manner  to  accommodate  the  traffic  and  that  the  cars 
of  the  Schenectady  Railway  Company  either  trail  or  immediately 
precede  those  of  the  United  Traction  Company.  There  is  no 
complaint  that  the  number  of  cars,  if  properly  spaced,  is  not 
sufficient.  If  cars  were  uniformly  spaced  they  would  make  a 
twelve-minute  headway.     The  eastbound  schedule  provides  for  a 
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United  Traoticm  car  leaving  the  city  line  at  seven,  twenty-aeven 
and  forty-seven  minutes  after  the  hour.  The  eastboimd  schedule 
of  the  Schenectady  Railway  Company  provides  for  cars  leaving 
that  point  at  twen^-one  and  fifty-one  minutes  after  the  hour. 
The  interval  between  these  scheduled  cars  vould  be  as  follows: 
The  United  Traction  car  leaving  at  forty-aeven  is  followed  by  a 
Schenectady  car  at  fifty-one^  making  a  four-minute  interval ;  the 
United  Traction  car  leaving  at  twenty-seven  is  preceded  by  a 
Schenectady  car  leaving  at  twenty-one>  making  a  six-mtnute  head- 
way; the  United  Tracticm  car  leaving  at  seven  minutes  after  the 
hour  is  preceded  by  a  Schenectady  car  leaving  at  thirty-one,  mak- 
ing a  sixteen-minute  interval  This  ahowB  that  the  schedule  spac- 
ing of  cars  is  not  uniform,  varying  from  four  to  sixteen  minutes. 

The  cotnbined  service  furnished  by  these  companies  in  this 
section  is  in  reasonable  amount  to  meet  the  traffic  requirements, 
except  possibly  during  the  evening  rush  hours  when  fluctuations 
in  travel  result  in  standing  loads  on  some  of  the  cars.  Convenience 
of  travel  would  be  increased  if  cars  were  uniformly  spaced.  There 
are,  however,  serious  operating  obstacles  in  the  way  of  doing  so. 
Cars  on  the  west  ci^  line  must  be  scheduled  to  conform  with  the 
operation  of  the  Nortii  Albany-Second  avenue  cars  and  other  lines 
with  which  they  are  run  over  common  track.  The  schedule  of 
the  Schenectady  oars  must  be  made  to  conform  with  the  schedules 
of  other  care  in  both  the  cities  of  Albany  and  Schenectady,  but 
as  long  as  the  Schenectady  cars  are  utilized  for  supplementing 
the  service  of  the  United  Traction  Company  between  these  points, 
every  effort  should  be  made  to  bring  about  a  uniform  spacing  of 
cars  which  is  one  of  the  essentials  of  proper  servica 

It  was  claimed  that  stops  Nos.  35  and  86  between  city  line  and 
Watervliet  avenue  had  been  eliminated  and  testimony  was  pre- 
sented in  support  of  this  allegati(Hi.  The  general  manager  of 
the  Schenectady  Railway  Company  testified,  in  effect,  that  be  had 
no  knowledge  that  these  stops  had  been  eliminated,  and  if  cars 
were  not  making  the  passenger  stops  at  these  points,  gave  assurance 
that  they  would  in  the  future.  Notwithstanding  this  assurance, 
the  relators  desire  an  order  of  the  Commission  directing  the 
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company  to  cause  these  stops  to  be  mada  The  CommisBion  de^na 
this  unnecessary  but  will  exercise  its  authorit;  iu  another  direo 
tion  to  cause  these  stops  to  be  made. 

Items  3,  4  and  5  of  the  complaint  all  refer  in  different  ways 
to  the  proposition  of  the  Schenectady  cars,  both  local  and  limited, 
being  used  in  Albany  citj  local  service,  and  the  Commission  is 
requested  to  direct  by  order  to  the  two  companies  that  operation 
be  modified  to  bring  this  about. 

The  Commission  is  of  the  opinion  that,  in  this  particular  case, 
it  would  be  undesirable  to  compel  the  Schenectady  Railway  Com- 
pany to  carry  local  passengers  on  all  of  its  cars  in  the  <uty  of 
Albany  and  to  issue  transfers  to  such  passengers  good  for  caa- 
tinuing  rides  upon  the  cars  of  the  United  Traction  Company 
within  that  city.  However,  in  the  case  of  eastboimd  cars,  operated 
between  west  city  line  and  stop  No.  36  which  supplements  the 
local  United  Traction  Company's  serviee,  passengers  are  equitably 
entitled  to  transfer  privileges  and  on  December  11,  1914,  the 
Cmnmission  issued  on  order  to  the  Schenectady  Eailway  Company 
that  it  arrange  with  the  United  Traction  Company  to  accomplish 
this  result     This  order  at  present  is  being  complied  with. 

The  Commis^on's  opinion  in  reference  to  the  different  items  of 
the  complaints  mentioned,  is  lai^y  based  on  the  following  con- 


Schenectady  is,  in  the  broadest  sense,  an  industrial  city  in  which 
two  of  the  largest  manufacturing  establishments  in  this  country 
are  located.  The  city's  growth  in  population  has  been  phenomenaL 
A  large  number  of  the  employees  of  these  industrial  plants  reside 
in  the  city  of  Albany.  A  considerable  number  of  persons  residing 
in  the  city  of  Schenectady  are  employed  in  the  different  State 
departments  in  the  city  of  Albany.  These  constitute  a  daily 
travel  of  wage  earners  between  those  two  cities.  This  travel, 
especially,  requires  convenient,  rapid  and  reliable  transporiation. 
There  is  a  travel  between  Albany  and  Schenectady  by  students 
attending  the  State  Normal  College  and  the  Union  Collc^  which 
is  secondary  only  to  that  of  the  industrial  and  State  employees. 
In  addition,  Albany  is  a  topping  center  for  outlyiDg  section*; 
a  portion  of  this  class  of  travel  originates  in  tiie  city  of  Soheneo- 
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tady.  There  is  alflo  a  eonaiderable  commerciAl  travel  between  the 
two  cities  to  especially  accouuuodate  wHich,  the  limited  cars  of 
the  Schenectady  Bailwaj  Company  are  run  to  and  from  the 
Union  Station  in  Albany.  For  the  year  ending  June  30,  1915, 
there  were  1,777,989  passengers  carried  oa  this  division.  To 
provide  for  this  travel,  the  facilities  of  the  Schenectady  Railway 
Company  are  utilized  to  their  fullest  extent  Such  interurban 
service  is  furnished  to  and  from  all  of  the  larger  cities  in  this 
publio  s^T^ice  district  and  is  considered  essential  to  the  welfare 
of  the  adjacent  territories  and  the  urban  population.  In  most 
cases,  it  is  being  encouraged  and,  in  some,  to  the  segr^ation  of 
through  and  local  travel. 

The  United  Traction  Company  has,  and  exercises,  a  franchise 
to  furnish  transportation  within  the  city  of  Albany.  It  is  obligated 
to,  and  this  Commission  has  exercised  its  authority  to  insure  that 
it  shall  furnish  a  reasonable  service  to  its  patrons.  The  present 
operation  of  Schenectady  cars  over  its  tracks  does  not  prevent 
this  being  done.  There  is  no  statement  in  the  complaint,  in  the 
testimony,  or  in  the  relators'  brief  in  this  case,  that  such  service 
is  not  being  furnished,  nor  is  any  claim  made  that  proper  trans- 
portation requires  supplementing  the  United  Traction  Company's 
service  by  the  cars  of  the  Schenectady  Railway  Company  in  the 
city  of  Albany,  The  nearest  approach  to  such  an  allegation  is 
that  claim  that  the  cars  between  the  city  line  and  Watervliet 
avenue  are  not  properly  spaced,  and  the  admission  is  made  that  a 
sufficient  number  of  seats  would  be  available  between  these  points 
if  care  were  properly  distributed. 

The  modem  car  for  city  service,  and  the  one  adopted  in  nearly  all 
cities  is  the  P  A  Y  E  with  front  exit,  low  steps  and  other  character- 
istics of  construction  designed  to  meet  the  requirements  of  heavy 
city  travel  especially  during  the  rush  houre.  One  of  the  controlling 
requirements  in  the  construction  of  such  a  car  is  the  means  of 
facilitating  rapid  movement  of  passengers  in  boarding  and  alight- 
ing and  their  safety  while  doing  so.  These  requirements  are  met 
in  the  modem  P  A  Y  E  car  by  means  of  the  low  folding  step 
and  mechanically  operated  door  which  also  provides  a  front  exit. 
The  cars  of  the  Schenectady  Railway  Company  are  especially 
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designed  for  the  service  they  were  intended  for,  namely,  inter- 
urban  travel.  They  ard  a  large,  heavy  car.  Those  used  on  the 
Albany  line  are  all  provided  with  smoking  compartmsnts ;  all  of 
them  are  fifty  feet  long,  seat  fifty-four  or  more  passengers,  with 
cross  seats,  center  aisle.  They  are  equipped  with  three  stq>s  which 
adds  to  the  delay  and  increases  the  possibility  of  accident  to 
passengers  in  boarding  and  alighting  from  cars.  Until  thoroughly 
considered,  tliis  delay  may  not  appear  to  be  an  important  element, 
but  when  it  is  realized  that  ears  are  run  up  State  street  and 
Washington  avenue  during  the  evening  rush  hours  on  leee  than 
one  minute  headway,  a  few  seconds  delay  at  each  passenger  stop, 
and  these  delays  are  accumulative,  means  serious  interruption  to 
oar  movement.  These  cars  are  unsuitable  for  city  service  in  the 
congested  sections  through  which  they  run  in  the  city  erf  Albany, 
and  the  fact  that  passengers  are  carried  on  them  locally  in  the  city 
of  Schenectady  does  not,  in  any  manner,  overcome  the  objection- 
able features  of  their  use  for  such  service  in  the  former  city. 

That  cars  may  be  run  through  the  streets  in  the  city  of  Albany, 
not  carrying  local  passengers,  and  fttill  by  this  reason  be  of 
material  benefit  to  the  general  transportation  system,  is  illustrated 
by  the  fact,  that  during  the  rush  hours,  a  number  of  cars  on  the 
Pine  Hills  lino  are  diverted  from  their  regular  route  and  run  as 
"  express  "  via  South  Pearl  street,  Hudson  avenue,  Hamilton  and 
Larii  streets  not  picking  up  or  discbai^ng  passengers  between 
these  points.  This  is  done  with  material  benefit  to  the  Pine  Hills 
service. 

Therefore,  upon  the  forgoing  statement  of  fact«,  and  for  the 
reasons  herein  set  forth,  based  on  the  particular  necessities  and 
equities  of  the  traffic  requirements  involved  in  this  case,  it  is, 
hereby  — 

Ordered  (1)  That  the  United  Traction  Company  and  the 
Schenectady  Railway  Company  be,  and  they  hereby  are,  directed, 
so  far  as  practicable,  to  immediately  arrange  their  schedules  so 
that  the  cars  of  both  companies,  operating  between  Watervliet 
avenue  in  the  city  of  Albany  and  the  westerly  line  of  the  city 
of  Albany,  in  both  directions,  shall  hereafter  be  run  upon  a  uni- 
form headway. 


,dr,yGoogIe 


PaiiTiow  OF  Ibtessatiohax  Ky.  Co. —  Extension     113 
PoUia  Sernoe  CmmnJMion,  SMMid  Diftiict 

(2)  That  in  other  respects  this  petition,  be,  and  the  same  hereby 
is,  denied. 

(3)  That  this  case  be,  and  the  same  hereby  is,  closed  upon 
the  recorda  of  the  Comnuasion. 


In  the  Matter  of  the  PETirroK  op  InTEBNATionAi.  Railway  Com- 
pany as  to  Proposed  Extension  of  its  Railroad,  Between  Buffalo 
and  Niagara  Falls,  Croasing  Certain  Streets  and  Highways,  and 
as  to  Said  EzteoaioQ  Croasing  Railroads;  also  as  to  Certain 
Franchisea 

Case  No.  5342 

(Publio  Berrioa  ConuniHion,  Second  Diitrict,  Junar?  18,  ISIS) 

Hvthod  of  eztearian  uid  proposed  double  tiack  of  an  electric  rellroad  between 
tl<e  dtlei  of  Boffalo  and  Hlagara  Falls  ctdsbIiik  certain  highways  and 
raOroads. 

as  incorporated  as  a  street  railroad.  The 
s  filed  under  section  170  of  the  Railroad 
Law  affecting  street  surface  railroads,  but  nererttieless  the  groater  part 
of  the  right  of  way  was  odce  owned  by  the  former  Buffalo,  Thousand 
Islands  and  Portland  Steam  Kailroad  Company,  unconstrueted.  Tbia  is 
the  portion  of  the  proposed  extension  from  Tonawanda  to  Niagara  Falls, 
from  Buffalo  to  the  city  of  Tonawanda  the  extension  will  be  mainly  on 
.  private  right  of  ways.  The  extension  will  handle  mainly  through  pas- 
■euger  travel  and  will  be  operated  by  the  overbesd  electrical  trolley 
system.  Held,  that  section  89  of  the  Bailroad  Law  applies  to  the  street 
and  railway  crossings  under  consideration  and  requires  the  determina- 
tion of  this  Commission  as  to  the  manner  of  crossing.  Speciflc  holding 
as  to  how  the  said  respective  croseings  shall  be  made. 

C(^n,  Ohonnann  &  Franchot,  attorneys,  for  International  Rail- 
way Company 

H.  D>.  Sanders,  Assistant  Comporation  Counsel,  for  the  city  of 
Buffalo. 

T.  H.  Burgess  and  E.  E.  Minard,  attorneys,  for  the  Erie  Rail- 
road Company. 

Stais  Dbpt.  Reft.—  Vol.  7  8 
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Hoyt  &  Spratt,  attorneya,  for  New  York  Central  Railroad 
Company. 

F.  A.  Hermans,  for  State  Highway  CommiBsion. 

By  the  CoHUisBioN. —  A  petition  having  been  filed  with  this 
Commission  by  International  Railway  Company  for  a  determina- 
tion of  how  a  proposed  double-track  extension  of  its  electric  rail- 
road between  the  cities  of  Buffalo  and  Niagara  Falls  shall  cross 
certain  streets  and  highways  and  steam  and  electric  railroads; 
and  public  hearings  of  said  petition,  after  due  notice,  having  been 
held  by  this  Commission  in  the  city  of  Albany  on  December  22 
and  29,  1915,  at  which  those  named  hereinabove  appeared;  and  it 
appearing  that  the  petitioner  was  incorporated  as  a  street  surface 
railroad;  that  the  certificate  of  this  extension  was  filed  under 
section  170  of  the  Railroad  Law  affecting  street  surface  railroads, 
but  that  the  greater  part  of  the  right  of  way,  to  wit,  from  the  city 
of  Tonawanda  to  Niagara  Falls,  for  the  extension  is  that  which 
was  owned  by  the  former  Buffalo,  Thousand  Islands  and  Portland 
Steam  Railroad  Company,  unconstmcted ;  and  that  from  Buffalo 
to  the  city  of  Tonawanda  the  railroad  will  also  be  mainly  on 
private  ri^t  of  way,  and  is  intended  to  be  a  high  speed  railroad, 
with  stations  at  various  points  but  few  in  number,  the  extension 
being  mainly  for  through  passenger  travel,  operated  by  the  over- 
head electrical  trolley  system  of  motive  power,  making  it  similar 
to  steam  railroads  on  which  electricity  is  or  may  be  substituted  as 
motive  power  (Railroad  Law,  §  99,  as  am'd  by  Laws  of  1915, 
chap.  613) ;  and  this  Commission  finding,  for  these  reasons,  that 
section  89  of  the  Railroad  Law  applies  to  the  street  and  highway 
crossings  in  question  and  requires  this  Commission  to  determine 
the  manner  of  crossing;  now,  after  due  consideration,  this  Com- 
juission,  upon  certain  conditions  in  certain  cases  hereafter  named, 
hereby  determines,  under  section  89  of  the  Railroad  Law,  that  it 
would  be  impracticable  for  the  said  double-track  extension  of  the 
International  railway  to  cross  otherwise  than  at  grade  the  streets 
and  highways  hereinafter  named  in  the  municipalitiej  hereinafter 
named  except  where  a  method  of  crossing  otherwise  than  at  grade 


:y  Google 


Petition  of  I:tteenationai,  Ry.  Co. —  Extension     115 

Public  Service  CommlMiDti,  Second  Dittrict 

18  hereinafter  named,  and  in  eucti  cases  this  Commission  hereby 
determines  that  said  crossing  shall  be  over  or  tmder  the  street  or 
hi^waj  as  hereinafter  set  forth,  to  wit: 

City  of  Buffalo:  At  grade  the  south  one-half  of  K^imore 
avenue. 

Town  of  Tonawanda  (Erie  county)  :  At  grade  the  north  one- 
half  of  Kenmore  avenue j  at  grade  Englewood  avenue;  at  grade 
Belmont  avenue  (or  Ochs  road) ;  at  grade  Schell  road. 

City  of  Tonawanda:  Ovot  the  Williamsville  road  highway  and 
the  Ellicott  cre^  road  highway  by  one  overhead  bridge  carrying 
said  railroad  over  both  highways;  over  Tonawanda  creek  road 
highway  by  an  overhead  bridge  carrying  said  railroad. 

City  of  North  Tonawanda:  Over  Sweeney  street  by  an  over- 
head bridge  carrying  said  railroad  over  the  street ;  over  Tremont 
street  by  an  overhead  bridge  cai'rying  said  roalroad  over  the 
street;  over  Goundry  street  by  an  overhead  bridge  carrying  said 
railroad  over  the  street;  over  Christiana  street  by  an  overhead 
bridge  carrying  said  railroad  over  the  street;  over  Schenck  street 
by  an  overhead  bridge  carrying  said  railroad  over  the  street ;  over 
Kansom  street  by  an  overhead  bridge  carrying  said  railroad  over 
the  street;  over  Bobinson  street  by  an  overhead  bridge  carrying 
said  railroad  over  the  street ;  over  Wheatfield  street  by  an  ovei^ 
head  bridge  carrying  said  railroad  over  the  street ;  at  grade  Payne 
avenne;  at  grade  Linwood  avenue;  at  grade  Fredericka  street;  at 
grade  East  Felton  street;  at  grade  Jackson  avenue;  at  grade 
Stenzel  street;  at  grade  Ward  road;  at  grade  Witmer  road;  at 
grade  any  other  allied  streets  north  of  Wheatfield  street  to  the 
city  line,  including  Sixteenth  street,  Seventeenth  street,  Ei^teenth 
street,  and  Nineteenth  street 

Incorporated  village  of  LaSalle :  At  grade  the  Military  road ; 
at  grade  Main  street;  at  grade  Brickyard  road  (or  Tompkins 
street)  ;  at  grade  Gombert  street ;  at  grade  Griffin  street ;  at  grade 
Evershed  street. 

City  of  Niagara  Falls :  At  grade  Evershed  street ;  at  grade  Eox- 
bury  street;  at  grade  Sugar  street;  at  grade  Packard  road;  at 
grade  Twenty-seventh  street;  ftt  grade  Twenty-fourth  street;  at 
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grade  Twenty-aecond  street;  at  grade  Crose  street;  at  Portage  road 
tbi«  railroad  and  the  Portage  road,  it  ib  underBtood,  will  be  carried 
under  steam  railroads  in  an  uDdercrossing  hereinafter  mentioned, 
in  the  cost  of  which  the  State  participates  in  no  way;  upon 
condition,  however,  (a)  that  the  Intematiooal  Railway  Company 
shall  accept,  and  file  with  this  Commission  proof  of  acceptance  of, 
the  fourth  and  fifth  conditions  of  a  oonsent  to  said  railway  granted 
December  27, 1915,  by  the  board  of  aldennen ;  December  29,  1915, 
by  the  board  of  oouncilmen;  and  approved  December  81,  1915,  by 
the  mayor  of  the  city  of  Buffalo,  respecting  constmction  of  its 
railroad  in  the  one-half  of  the  said  Kenmore  avenue  which  is  in 
the  city  of  Buffalo  (and  possibly  other  streets  in  the  said  city), 
which  conditions  are  as  follows ; 

Fourth.  That  if  the  tracks  of  said  company  constructed  under 
this  consent  shall  be  at  the  grade  of  such  streets,  they  shall 
be  constructed  in  accordance  with  such  plans  as  shall  be  ap- 
proved by  the  city  authorities  in  control  of  public  works,  and  shall 
be  so  built  and  operated  as  not  to  obstruct  travel  upon  such  streets ; 
and  in  case  at  any  time  any  crossing  at  grade  by  the  railroad 
tracks  of  any  of  the  streets  included  within  this  consent  shall  be 
abolished,  or  any  viaduct  or  subway  shall  be  constructed  for  the 
purpose  of  carrying  any  of  said  streets  across  such  railroad,  then 
the  increased  expense  of  such  change  of  separation  of  grades,  by 
reason  of  the  presence  of  the  said  tracks  of  said  company,  or  of 
the  necessity  of  providing  for  such  tracks  within  the  city  of  Buf- 
falo, shall  be  borne  by  said  International  Bailway  Company. 

Fifth.  That  if  the  City  of  Buffalo  or  any  other  municipality 
having  an  interest  in  said  crossing  shall  at  any  time  hereaftar 
apply  to  the  Public  Service  Commission  for  an  order  directing 
the  abolition  of  the  crossings  at  grade  of  the  existing  tracks  of 
the  International  Bailway  Company  at  Kenmore  avenue,  or  of 
any  tracks  constructed  under  the  terms  of  this  consent  at  Kenmore 
avenue,  then  said  International  Railway  Company,  or  its  suc- 
cessors in  interest,  shall  submit  to  the  jurisdiction  of  the  said  Com- 
mission, and  hereby  waives  any  right  to  object  to  the  jurisdiction 
of  said  Ctnnmission  to  make  an  order  directing  the  abolition  of 
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such  grade  crossings  and  construction  of  a  viaduct  or  subway  for 
the  purpose  of  carrying  aaid  atreete  acroBs  audi  railroad  tracks. 

(b)  That  isefore  the  International  Railway  Company  shall 
attempt  to  constmot  the  aaid  extension  of  its  railroad  across  any 
of  the  streets  and  highways  hereinabove  named  which  are  in  the 
village  of  LaSalle  or  the  towns  of  Tonawanda  (Erie  county)  or 
Wheatfield  (Niagara  county),  it  shall  have  obtained  an  order  of 
the  Supreme  Court,  under  section  21  of  the  Railroad  Law,  and 
filed  properly  certified  copy  of  said  order  with  this  Commission. 

(c)  That  if  at  any  time  after  the  date  of  this  order  proceed- 
ings shall  be  instituted  in  the  manner  provided  by  law  for  the 
change  or  alteration  of  any  of  the  crossings  made  at  grade  by  the 
petitioner  herein  or  its  successorB,  then  and  in  that  event  the 
petitioner  and  its  successors  shall  be  bound  by  the  provisions  of 
the  Laws  of  the  State  of  New  York  relative  to  the  change  or 
alteration  of  grade  crossings,  and  shall  pay  tbe  same  proportion 
of  the  cost  of  the  work  as  would  be  paid  by  a  steam  surface  rail- 
road under  like  conditions,  and  shall  not  claim  in  any  such  pro- 
ceedings any  exemption  from  the  obligations  which  it  or  th^  may 
be  required  to  assume  under  the  provisions  of  this  order;  nor  shall 
any  claim  be  made  by  the  petitioner  or  its  successors  in  any  of 
the  proceedings  contemplated  in  this  paragra^  tbat  it  or  they 
are  exempt  from  the  provisions  of  this  order  relative  to  grade 
er(wsings  because  of  the  fact  tbat  it  is  a  street  surface  railroad, 
it  being  the  intent  hereof  that  proceedings  to  alter  or  change  any 
of  the  crossings  referred  to  herein  may  be  made  in  accordance  with 
tiie  statutes  relating  to  tlie  altering  of  changing  of  similar  cross- 
ings involving  a  steam  surface  railroad  and  that  the  petitioner 
and  its  successors  shall  be  bound  by  such  proceedings  in  all  respects. 

1.  And  this  Commission  hereby  further  determines,  under  sec- 
tion 98  of  the  Railroad  Law,  that  said  double-trai^  extension  of 
tbe  International  railway  shall  cross  the  existing  railroad  of  the 
New  York  Central  Railroad  Company,  at  a  point  near  the 
Williamsville  road  hi^vray  and  the  EUicott  creek  road  highway, 
in  the  city  of  Tonawanda,  above  the  grade  of  said  existing  railroad 
by  an  overhead  bridge,  and  that  the  International  Railway  Com- 
pany shall  pay  tbe  entire  cost  of  said  overhead  bridge  crossing: 
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this  determination  under  aection  98  of  the  Railroad  Law  as  to  said 
proposed  overhead  bridge  crossing  being  upon  (xmdition  that  an 
agreement  between  the  International  Railway  Company  and  the 
New  York  Central  Railroad  Company  re^rding  this  proposed 
overhead  bridge  crossing  shall  in  the  future  be  submitted  to  this 
Commission  for  approval,  and  that  if  the  agreement  is  not  ap- 
proved by  this  Commission  this  determination  under  section  98  of 
the  Railroad  Law  as  to  said  proposed  overhead  bridge  crossing 
shall  be  void. 

2.  And  this  Commission  hereby  further  determines,  under  sec- 
tion 98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  the  existing  railroad  of  the 
New  York  Central  Kailroad  Company,  known  as  the  Lockport 
branch  of  the  New  York  Central,  in  the  city  of  North  Tonawanda, 
above  the  grade  of  said  existing  railroad  by  an  overhead  bridge, 
and  that  the  International  Railway  Company  shall  pay  the  entire 
cost  of  said  overhead  bridge  crossing:  this  determination  under 
section  98  of  the  Railroad  Law  as  to  said  proposed  overhead  bridge 
crossing  being  upon  condition  that  an  agreement  between  the 
International  Railway  Company  and  the  New  York  Central  Rail- 
road Company  regarding  this  proposed  overhead  bridge  crossing 
shall  in  the  future  be  submitted  to  this  Commission  for  approval, 
and  that  if  the  agreement  is  not  approved  by  this  Commission  this 
determination  under  section  98  of  the  Railroad  Law  as  to  said 
proposed  overhead  bridge  crossing  shall  be  void. 

3.  And  this  Commission  hereby  further  determines,  under  sec- 
tion 98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  the  existing  railroad  of  the 
£rie  Railroad  Company  which  is  leased  to  and  operated  by  thia 
petitioner,  and  which  is  known  as  t^e  Lodiport  branch  of  the 
International  railway,  in  the  city  of  North  Tonawanda,  above  the 
grade  of  said  existing  railroad  by  an  overhead  bridge,  and  that  the 
International  Railway  Company  shall  pay  the  entire  cost  of  said 
overhead  bridge  crossing;  this  determination  under  section  98  of 
the  Railroad  Law  as  to  said  proposed  overhead  bridge  crossing 
being  upon  condition  that  before  any  work  of  construction  is 
undertaken  upon  the  overhead  crossing  of  the  Lockport  brandi  of 
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the  Interaational  Railway  Company's  line,  the  ownerehip  of  the 
fee  of  which  is  in  the  Erie  Railroad  Company,  the  plans  therefor 
shall  be  sulwniMed  to  and  approved  by  the  chief  wigineer  of  the 
Erie  Railroad  Company,  or  if  not  bo  approved  by  him  shall  be 
submitted  to  the  Public  Service  C<»mni8aion  for  its  approval  upon 
notice  to  Erie  Railroad  Company. 

4.  And  this  Commission  hereby  further  determines,  under  see- 
tion  98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  at  grade  the  present  Niagara 
Falls  branch  of  the  International  railway  in  Payne  avenue,  in 
the  city  of  North  Tonawanda,  and  that  the  International  Railway 
Cfunpany  shall  pay  the  entire  cost  of  said  grade  crossing;  and 
that  the  International  Railway  Company  shall  provide  at  said 
grade  crossing,  and  maintain  and  operate,  such  mechanical  safe- 
guards if  any  as  may  be  prescribed  by  this  Commission  in  the 
future,  and  shall  comply  with  such  orders  of  this  Commissicm 
respecting  operation  of  any  of  its  cars  at  said  grade  crossing  as 
may  be  made  in  the  future. 

5.  And  this  Commission  hereby  further  determines,  under  sec- 
tion 98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  the  pres«it  Niagara  Falls 
branch  of  the  International  railway  near  the  northerly  city  line 
of  the  city  of  North  Tonawanda,  below  the  grade  of  said  present 
Niagara  Falls  branch,  that  is  to  say  in  an  existing  undercrossing, 
and  that  the  International  Railway  Company  shall  pay  the  entire 
cost  involved  in  thus  using  the  undercrosKing, 

6.  And  this  Commission  hereby  further  determines,  under  seo- 
tion  98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  at  grade  an  existing  railroad 
switch  track  or  siding  of  the  Erie  railroad  at  the  car-bams,  at 
Gratwiek,  in  the  town  of  Wheatfield,  Niagara  county,  and  that 
the  International  Railway  Company  shall  pay  the  entire  cost  of 
said  grade  crossing. 

7.  And  this  Commission  hereby  further  determines,  under  mo- 
tion 98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  at  grade  an  existing  railroad 
switch  track  or  siding  near  the  Dold  Farm,  in  the  town  of  Wheat- 
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field,  Niagara  county,  and  that  the  International  Kailway  Com- 
pany shall  pay  the  entire  cost  of  said  grade  crossing. 

8.  And  this  Oonunission  hereby  further  determined,  under  sec- 
tion 98  of  the  Eailroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  at  grade  five  existing  tail- 
road  switch  tracks  or  sidings  whicti  lead  from  the  Erie  railroad, 
in  the  incorporated  village  of  LaSalle,  Niagara  county,  and  which 
are  located  at  various  points  in  said  village,  and  that  the  Inter- 
national Railway  Company  shall  pay  the  entire  cost  of  said  grade 


9.  And  this  Commission  hereby  further  determines,  under  sec- 
tion 98  of  the  Railroad  Law,  that  said  double-track  extension  of 
the  International  railway  shall  cross  the  existing  railroad  of  the 
Niagara  Junction  Railway  Company  in  the  city  of  Niagara  Falls, 
below  the  grade  of  said  existing  railroad,  that  is  to  say  in  an  exist- 
ing undercrossing,  and  that  the  International  Railway  Company 
shall  pay  the  entire  cost  of  thus  using  the  undercrossing. 

10.  And  this  Commission  hereby  further  determines,,  under 
section  98  of  the  Railroad  Law,  that  said  double-track  extension 
of  the  International  railway  shall  cross  at  grade  three  existing 
railroad  switch  tracks  or  sidings  which  lead  from  tite  Erie  rail- 
road, in  the  city  of  Niagara  Falls,  and  which  are  located  at  various 
points  in  said  city:  one  connecting  with  the  Niagara  Junction 
railway,  one  with  the  Union  Carbide  plant,  and  the  other  being 
unused,  and  that  the  International  Railway  Company  shall  pay 
the  entire  cost  of  said  grade  crossings. 

11.  The  terms  of  an  agreement  made  May  15,  1914,  between 
Erie  Railroad  Company  and  International  Railway  Company, 
copy  of  which  is  filed  with  the  papers  in  this  caa^  and  which  refers 
to  the  right  of  way  of  the  Frontier  Electric  Railway  Company, 
shall  under  this  determination  apply  to  the  grade  crossings  re- 
ferred to  in  paragraphs  numbered  6,  7,  8,  and  10  of  thia  determina- 
tion; and  the  International  Railway  Company  shall  provide  at 
said  grade  crossings,  and  maintain  and  operate,  such  mechanical 
safeguards  if  any  as  may  be  prescribed  by  this  Commission  in  the 
futur^  and  shall  comply  with  such  orders  of  this  Commission 
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reBpecting  operatioo  of  any  of  its  care  at  aaid  grade  eroBsings  aa 
may  be  made  in  the  future. 

12.  And  this  CommisBion  hereby  furthw-  determines,  imdOT 
Bection  98  of  the  Railroad  Law,  that  said  double-track  extension 
of  the  International  railway  shall  cross  the  existing  railroad  of 
the  New  York  Central  Railroad  Company  and  the  existing  rail- 
road of  the  Erie  Railroad  Company  at  Portage  road,  in  the  city 
of  Niagara  Falls,  in  an  undercroesing,  and  that  the  International 
Railway  Company,  the  New  York  Central  Railroad  Company, 
and  the  Erie  Railroad  Company  shall  each  pay  such  proportion 
of  the  coat  of  such  undercrossing  as  is  named  in  a  propoeed  agree- 
ment between  the  said  three  railroad  companiee  and  the  Niagara 
Junction  Railway  Company  and  the  city  of  Niagara  Tails,  which 
agreement  provides  for  changing  the  said  Portage  road  existing 
grade  crossing  of  the  New  York  Central  and  the  Erie  railroads 
to  an  undercrossing,  the  State  to  pay  no  part  of  the  cost 

13.  Pursuant  to  the  provisions  of  section  53  of  the  Public 
Service  Commissions  Law,  the  permission  and  approval  of  this 
Commission  are  hereby  given  to  the  exercise  by  the  International 
Railway  Company  of  a  franchise  granted  to  it  on  December  27, 
1915,  by  the  board  of  aldermen  of  the  city  of  Buffalo,  and  on 
the  29th  day  of  December,  1915,  by  the  common  council  of  said 
city,  and  approved  by  the  mayor  of  said  city  on  the  Slst  day  of 
December,  1915;  and  the  permission  and  approval  of  this  Cora- 
mission  are  hereby  given  to  said  International  Railway  Company 
to  btgin  construction  of  an  extension  of  its  railroad  and  to  operate 
the  same  across  Kenmore  avenue,  and  possibly  other  streets  in  liie 
city  of  Buffalo,  subject  to  the  provisions  of  said  franchise. 

14.  Pursuant  to  the  provisions  of  section  53  of  the  Publio' 
Service  Commissions  Law,  the  permission  and  approval  of  this 
CommiBsion  are  hereby  given  to  the  exercise  by  the  International 
Railway  Company  of  a  franchise  granted  to  it  on  September  30, 
1915,  by  the  town  board  and  superintendent  of  highways  of  the 
town  of  Tonawanda,  Erie  county;  and  the  permission  and  ap- 
proval of  this  Commission  are  hereby  given  to  aaid  International 
Railway  Company  to  b^n  conatrnction  of  an  extension  of  its 
railroad  and  to  operate  the  same  on  the  highways  and  public  places 
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covered  by  said  franchise,  subject  to  the  provisions  of  said  fran- 
chise. 

16.  This  determiiifltion  is  not  intended,  nor  shall  it  be  con- 
Btnied,  to  authorize  any  construction  work  in  or  upon  any  state  or 
county  highway  unless  and  until  consent  to  and  approval  of  such 
construction  work  shall  have  first  been  duly  given  by  the  State 
Commission  of  Highways. 


In  the  Matter  of  the  Omnplaint  of  the  West  Vihoinia  PmLP  ahd 
Papee  Compakt  against  The  Boston  ahd  !Mainb  Baii-boad 
Company 

Case  No.  4893 

{Public  Service  Commiiuou,  Second  District,  Jknnarr  18,  1»18) 

Buis  on  whlcli  awltcliliig  cfaaigeB  should  be  tuSe  by  a  lallioad  switdiliic 
through  its  own  yard;  can  ovnad  by  another  company  to  he  deUvered 
to  a  conunerdal  plant. 

The  switching  concerning  the  charges  for  which  this  complaint  is 
made  is  from  the  lines  of  the  Delaware  and  Hudson  Company  at  Me- 
ehanicville,  through  the  Mechanicville  yard  of  the  Boston  and  Maine  rail- 
road to  the  plant  of  the  complainant.  The  Delaware  snd  Hudson  Com- 
pany delivers  the  cars  upon  n  track  in  the  yard  of  the  Boston  and  Maine. 
The  yard  is  a  very  large  hump  yard  constructed  mainly  for  the  purpose 
of  classifying  cars  passing  through  Mechanicville,  and  many  times  as 
extensive  as  would  be  required  by  the  complainant's  business  or  by  all 
Mechanicville  local  business.  It  was  held  improper  to  charge  as  expense 
to  the  complainant's  business  such  proportion  of  the  interest  on  invest- 
ment and  the  maintenance  of  way  and  structures  of  the  yard  as  the 
number  of  cars  handled  tor  complainant  bears  to  the  entire  number  of 
cars  passing  through  the  yard. 

In  the  absence  of  other  evidence  than  the  foregoing,  and  recogniiing 
that  some  part  of  such  expcneee  should  be  borne  by  the  complainant, 
one-half  of  the  expense  so  calculated  was  allowed  as  s  juat  charge  tor 
the  service. 

For  maintenance  of  equipment  respondent  claimed  an  item  of  twenty- 
ntue  cents  per  day  on  each  car  for  the  average  time  that  cars  are  kept 
within  complainant's  yards.  This  amount  was  reached  by  dividing  the 
entire  cost  of  freight-train  repairs  and  car  depreciation  of  the  Boston 
and  Maine  system  by  the  number  of  cars  handled  on  a  per  diem  basis. 
It  being  assumed  that  the  cars  handled  for  complainant  are  mostly  for- 


,dr,yGoogIe 


Wbst  Vibqiitia  p.  &  P.  Co.  v.  Bobtos  &  Maine  R.  R,  Co.  123 

Pnblie  Service  CommiBsion,  S«cond  District 

aign  e»ri,  uid  that  repaira  are  not  made  while  the;  are  on  the  com* 
pUinut's  trtkcks  unlesB  they  bwome  neceBsar]',  it  was  held  that  tliii 
charge  ahouM  not  be  allowed. 

A  charge  was  claimed  for  returning  empty  care  from  complainant'i 
plant  to  the  Delaware  and  Hudson  Company.  It  appearing  that  thera 
waa  an  agreement  between  the  Boston  and  Maine  Railroad  and  the 
Delaware  and  Hudson  Company  for  a  reciprocal  interchange  of  this 
•errice  at  all  connecting  pointt,  thia  item  was  disallowed. 

The  reasonableneta  of  the  switching  charge  cannot  be  aocurately  deter- 
mined as  to  the  exact  cost  of  the  seirice  rendered,  including  indirect  and 
overhead  expenses,  and  therefore  the  determination  reached  should  work 
out  substantial  Justice  between  the  parties  as  nearly  bb  practicable  upon 
the  evidence  before  the  Commission.  Held,  that  a  tariff  of  thirty  cents 
per  ton  for  the  service  involved  was  unreasonable,  and  the  respondent 
waa  ordered  to  put  into  effect  a  tariff  of  fifteen  cents  per  net  ton  with  a 
minimum  of  Uu-bb  dollars  per  car. 

Kobert  D.  Jenks,  for  complainant. 

W.  A.  Cole,  aaaiBtant  Bolicitor  Boston  and  Maine  Railroad,  for 
respondent 

G.  H.  Eaton,  as  general  freigbt  agent  for  the  Boston  and  Maine 
Railroad. 

Ibvine,  Commigsioner. —  Complainant  is  a  corporation  engaged 
in  the  manufacture  of  pulp  and  paper  at  Mechanicville,  N.  Y,, 
and  employs  about  eight  hundred  men.  In  the  operation  of  its 
mill  it  uses  quantities  of  plup  wood,  lime,  and  other  commodities 
transported  from  points  on  the  Delaware  and  Hudson  Company 
lines  in  the  northern  part  of  New  York  State  to  Meehanieville, 
and  thence  transferred  to  the  mill  over  switch  tracks  and  the  main 
line  of  the  Boston  and  Maine  railroad-  It  alleges  that  respond- 
ent's rate  of  thirty  cents  per  net  ton  since  January  1,  1915,  ap- 
plied to  the  switching  of  cars  of  pnlp  wood  and  other  commodities 
arriving  from  points  on  the  Delaware  and  Hudson  Company 
lines  and  transferred  to  the  mill  yard  is  unjust,  unreasonable,  and 
discriminatory;  that  a  just  and  reasonable  charge  for  the  switch- 
ing would  not  exceed  ten  cents  per  net  ton ;  and  asks  that  an  order 
be  issued  by  the  Commission  directing  respondent  to  charge  in 
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Uie  future  for  such  service  only  such  rates  as  the  Commiaaion 
may  deem  just  and  reasonable. 

Complainant  declares  that  the  traffic  is  easy  to  handle  that  the 
distance  over  which  the  oars  hare  to  be  handled  is  short,  that  the 
volume  of  traffic  is  large,  and  that  the  cost  to  respondent  is  small; 
also  that  within  the  switching  limits  of  Mechanicville  respondent 
has  for  many  years  maintained,  under  an  order  of  the  Commis- 
flion,  a  switching  charge  of  $2  per  oar  between  Tarioos  brick  yards 
on  the  Boston  and  Maine  railroad  in  Mechanicville  and  the  Dela- 
ware and  Hudson  Company  line  where  the  switch  movement  is 
longer  than  to  complainant's  yard ;  and  that  for  many  years  com- 
plainant's traffic  arriving  over  the  Delaware  and  Hudson  Com- 
pany line  was  delivered  at  its  plant  by  respondent  under  joint 
rates  with  the  connecting  carrier  upon  the  basis  of  10  cents  per 
ton  in  excess  of  the  charge  of  the  Delaware  and  Hudson  Company 
to  llechanicvilla 

Complainant's  plant  is  located  along  the  Hudson  river  and  east 
of  respondent's  main  lines,  and  the  tracks  within  its  plant  can  be 
reached  only  by  means  of  switch  connections  with  the  Boston  and 
Maine  railroad.  Pulp  wood,  lime,  and  soda  ash  in  large  quan- 
titiepa  are  obtained  from  points  not  reached  by  the  Boston  and 
Maine,  and  are  delivered  at  Mechanicville  by  the  Delaware  and 
Hudson  Company.  Complainant  also  receives  carload  freight 
from  points  on  the  Boston  and  Maine  railroad  and  upon  which  no 
switching  charge  is  assessed  by  respondent  No  switching  charge 
is  paid  by  complainant  upon  pulp  wood  traffic  arriving  over  the 
Delaware  and  Hudson  Company  line  from  Canadian  points,  joint 
rates  to  the  mill  yard  applying  thereto.  An  atempt  to  cancel  tli'^e 
joint  rates  has  been  made,  but  upon  complaint  to  the  Canada  Kail- 
way  Commission  the  proposed  cancellation  was  suspended  pend- 
ing disposition  of  the  complaint. 

It  appears  tiiat  all  of  the  tracks  within  complainant's  yard, 
which  with  the  exception  of  two  or  three  were  formerly  owned 
by  respondent,  have  been  or  are  about  to  be  purchased  by  com- 
plainant, and  that  respondent  will  thereby  be  rdlieved  of  the  ex- 
pense of  their  maintenance. 
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In  the  viciBity  of  complainant's  plant,  but  on  the  westerly  aide 
of  the  Boston  and  Maine  railroad,  are  located  four  brick  works 
or  yards  with  sidetracks  connected  with  respondent's  line  and  over 
which  connection  with  the  Delaware  and  HudstHi  Company  line 
is  effected.  The  charge  of  respondent  for  the  transfer  of  traffic 
between  the  last  named  carrier  and  the  brick  yards  is  on  the  basis 
of  two  dollars  per  car,  as  hereinafter  described  under  "  History 
of  the  Rates."  The  distances  from  the  interchange  point  to  the 
brick  yards  range  from  5,040  feet  to  11,433  feet  The  distance 
from  that  point  to  the  principal  point  of  delivery  in  complainant's 
plant  is  3,511  feet 

For  the  year  ended  March  31,  1915,  the  number  of  cars  of  all 
materials  received  by  complainant  from  New  York  State  points 
waa  about  1,600,  composed  of  approximately  1,000  cars  of  pulp 
wood,  284  of  lime,  8d  of  lumber,  27  of  soda  ash,  and  114  of  salt. 
The  average  carload  weight  of  these  commodition,  based  upon  the 
cars  received  during  April  and  May,  1915,  were  — 

Pulp  wood   48,110  pounds 

Lime 60,000  pounds 

Lumber 35,000  pounds 

Soda  ash 36,000  pounds 

Salt 68,400  pounds 

Most  of  complainant's  inbound  traffic  appears  to  be  pulp  wood: 
one-third  comes  in  over  the  Delaware  and  Hudson  Company 
line,  and  two-thirds  via  respondent's  line,  doubtless  originating 
at  points  outside  of  the  State  and  upon  which  no  switching  charge 
is  assessed.  Since  the  application  on  January  1,  1915,  of  the 
switching  rate,  much  of  the  pulp-wood  has  been  teamed  to  com- 
plainant's yard ;  apparently  the  complainant  has  borne  the  thirty 
cent  charge  on  lime  and  some  lumber.  Part  of  the  soda  ash  and 
salt  comes  In  over  the  Boston  and  Maine  road  and  part  over  the 
Delaware  and  Hudson  Company  line ;  the  portion  coming  in  over 
respondent's  line  is  subject  to  no  switching  charge  and  tJie  charge 
on  the  part  arriving  on  the  connecting  carrier's  line  is  absorbed 
by  it 

The  following  table  shows  a  comparison  betwerai  the  cars  of 
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braffic  received  at  complainant's  yard  frtxn  the  Delaware  and 
Hudson  Company  line  upon  which  the  thirty  cents  switching 
charge  was  assessed,  and  cars  arriving  over  the  Boston  and  Maine 
road  subject  to  no  switching  charge,  for  February  and  March, 
1916; 

Orer  D.  &  H.  Over  B.  A  M. 

February -, ,. 440  507 

March  880  1,112 

In  addition  to  these  cars,  324  cars  arrived  under  joint  throng 
rates  via  the  Delaware  and  HudaoD  Offlnpany  line  that  were  not 
subject  to  the  switching  charge.  Many  of  these  cars  probably 
contained  pulp  wood  from  Canadian  points  although  the  testimony 
is  not  clear  upon  this  point  This  indicates  that  the  inbound 
traffic  for  the  period  mentioned  comprised  2,763  cars,  and  ap- 
parently the  percentage  of  the  cars  upon  which  the  switching 
charge  was  borne  by  complainant  is  about  29. 

The  average  amount  per  car  based  on  ihe  switching  charge 
paj'able  to  respondent  during  February  was  nine  dollars  and 
seventy-three  cents  on  the  inbound  freight;  on  tlie  outbound 
freight  seven  dollars  and  twenty-seven  cents,  but  this  is  absorbed 
by  the  Delaware  and  Hudson  Company,  as  appears  under  "  His- 
tory of  the  Katee."  For  March  the  average  amount  per  car  on 
the  inbound  traffic  payable  to  respondent  was  ten  dollars  and 
thirteen  cents  per  car;  outbound,  six  dollars  and  sixtynsne  cents. 
These  figures  are  based  upon  complainant's  computationa. 

Complainant's  office  manager,  J.  W.  Gibson,  was  asked,  aa- 
suming  that  the  paper  was  manufactured  entirely  out  of  pulp 
wood  and  subject  to  the  thirty  cents  switching  charge  instead  of 
the  joint  rates  with  the  Delaware  and  Hudson  Company,  what 
would  be  the  increased  cost  per  ton  of  paper  resulting  from  the 
change  in  the  switching  charge  basis.  He  replied  that  it  takes 
two  cords  of  wood,  of  weight  three  tons,  to  make  one  t(m  of 
paper,  and  that  the  increased  cost  would  be  sixty  cents  per  ton 
of  product,  based  on  three  times  twenty  cents  per  ton,  the  in- 
creased transportation  cost  of  pulp  wood  arriving  over  the  Dela- 
ware and  Hudson  Company  line.     He  also  stated  that  a  ton  of 
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paper  delivered  at  New  York  city  sells  for  seventy  dollarB,  the 
increase  being  about  1  per  cent  of  the  sale  price.  Upon  tbifl 
basis  it  is  approximately  0.857  of  1  per  ewit  He  subsequemtly 
qualified  this  statement  when  he  said  upon  cross-examination  that 
ftbotit  two-thirds  of  the  inbound  shipments  of  pulp  wood  arrived 
over  the  Boston  and  Maine  road,  upon  which  the  switching  charge 
does  not  apply,  and  that  the  increased  cost  would  therefore  affect 
but  one-third  of  the  pulp  wood  shipments.  This  would  reduce 
the  percentage  of  the  increased  cost  to  the  sale  price  to  one-third 
of  the  percentage  first  stated,  or  approximately  0.286  of  1  per  cent 
of  seventy  dollars ;  about  twenty  cents  per  ton  of  paper  produced. 
Of  course  other  materials  are  used  in  the  manufacture  of  the 
paper,  and  upon  theee  apparently  switching  charges  are  paid  by 
complainant.  This  percentage  of  increased  manufactured  cost  is 
therefore  not  exact  The  total  tonnage  produced  by  complainant 
during  1914  was  294.000  tons.  Upon  complainant's  statement, 
the  pulp  wood  used  would  amount  to  588,000  tons.  Upon  the 
assumption  that  one-third  of  this  had  arrived  over  the  Delaware 
and  Hudson  Company  line  and  that  complainant  had  to  bear  the 
increased  charge  of  twenty  cents  per  ton,  the  additional  trans- 
portation cost  thereon  would  have  been  $39,200. 

CtHnplainant  paid  to  the  Boston  and  Maine  Kailroad  during 
the  year  ended  December  31,  1914,  in  round  numbers,  $288,000 
in  tranaporation  charge,  and  about  the  same  amount  to  the  Dela- 
ware and  Hudson  Company. 

To  avoid  the  payment  of  the  switching  charge  is  appears  that 
some  of  the  wood  traffic  has  been  drayed  by  a  hired  cartman  from 
the  team  tracks  of  the  Delaware  and  Hudson  Company  near  the 
point  of  int^^ange  at  the  Union  station  to  complainant's  plant, 
seven-tenths  of  a  mil^  at  an  aggregate  cost  to  complainant  of 
twraity-six  and  eight-tenths  cents  per  ton,  including  the  extra 
labor  involved  in  unloading  the  wood  from  the  cart  to  the  ground, 
and  that  it  intends  to  continue  this  practice  to  points  within  its 
plant  where  it  has  suitable  piling  ground  to  unload  the  wood. 
All  of  this  traffic  can  not  be  so  transferred  because  the  elevators 
in  the  mill  yard  are  mainly  located  to  handle  the  wood  from  the 
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The  Bostoit  amd  Maine  Tabd  and  the  Switohhtq  Moteheut 
The  yard  of  the  Boston  and  Maine  Railroad  in  Mechanicville 
is  a  so  called  "  hump  "  yard,  approximately  two  miles  in  length, 
located  weaterly  of  the  Delaware  and  Hudson  Company  line,  con- 
nection with  which  is  made  at  a  point  below  the  BOutherly  end 
of  the  yard  at  the  Union  station  by  way  of  respondent's  main 
line.  There  is  also  a  connection  between  the  yard  and  the  Dela- 
ware and  Hudson  Company  line  some  distance  north  thereof. 
The  northerly  end  of  the  yard  is  referred  to  as  a  "  receiving " 
yard,  and  the  southerly  end  is  used  for  classifying  cars  received 
at  Mechanicville  and  destined  for  Mechanicville  delivery,  and 
also  cars  destined  to  poiuta  on  respondent's  lines  east  of  Mechanic- 
ville. The  classification  yard  consists  of  about  thirty-five  tracks. 
The  primary  purpose  in  the  construction  of  this  large  yard  was 
to  facilitate  the  handling  of  trains  bound  east  of  Mechanicville 
by  the  classification  of  the  cars  therein,  making  unnecessary  sub- 
sequent classifications  at  points  farther  east  and  to  that  extent 
relieving  congestion  in  other  yards  of  respondent. 

Complainant's  pulp  wood,  lime,  and  other  materials  coming 
in  over  the  Delaware  and  Hudson  Company  line  are  delivered 
by  a  switching  crew  of  that  carrier  to  respondent  at  the  point 
of  interchange  near  the  Union  station  at  the  southerly  end  of 
classification  yard.  Other  cars  destined  to  Mechanicville  and  to 
other  points  on  respondent's  lines  are  aleo  indiscriminately  de- 
livered to  respondent  at  this  point.  They  are  then  classified  by 
respondent  in  the  classification  yard  and  shifted  according  to 
destinations  and  consignees,  those  for  complainant  being  switched 
to  track  Ko.  1.  Complainant's  cars  are  subsequently  taken  by  an 
engine  of  respondent  assigned  to  complainant's  work  to  its  plant 
yard  and  placed  according  to  instructions  of  complainant's  yard 
foreman.  The  loaded  pulp  wood  cars  are  brought  into  the  mill 
yard  and  distributed  by  the  switching  crew  at  the  Sulphite  Mill 
Chipper  or  building,  five  or  six  cars  at  each  room,  and  if  addi- 
tional movement  is  desired  the  cars  are  pushed  to  the  point  for 
unloading  by  complainant's  employees  by  means  of  crowbars. 
The  distance  from  the  point  where  the  cars  are  originally  inter- 


,dr,yGoogIe 


West  Viboinia  P.  &  P.  Co.  V.  Boston  &  Maiks  R.  R,  Co.  129 

Publio  Service  CoBuniHion,  de'^ond  Diitrict 

changed  to  this  Chipper  huilding  is  3,511  feet  Cars  of  other 
Eommodities  are  placed  by  the  awitcher  at  other  points  in  the  yard. 

The  moTom^it  from  tract  No.  1  to  the  mill  yard  is  over  a  level 
or  slightly  descending  grade.  The  outbound  movement  of  the 
Bars,  especially  the  pulp  wood  cars,  after  being  unloaded  by  com- 
plainant is  to  respondent's  classification  yard  where  thej  are  again 
slaasified.  Such  of  them  as  route  back  to  the  Delaware  and 
Hudson  Company  are  set  over  into  that  carrier's  yard  by  respond- 
ant's  switch  engine,  but  not  by  that  assigned  to  complainant. 

At  the  north  end  of  receiving  yard  the  traffic  coming  from  the 
Delaware  and  Hudson  Company  to  the  Boston  and  Maine  road  is 
loal,  principally  interstate  traffic. 

The  switching  movement  from  the  Meehanicville  brick  yards 
m  traffic  destined  to  Delaware  and  Hudson  points  is  substantially 
the  same  as  to  classification  in  the  southerly  end  of  the  yard,  the 
brick  cars  passing  over  the  same  part  of  the  main  line  of  reepond- 
9Dt  that  is  used  by  complainant's  cars  to  and  from  its  plant: 
that  is  to  say,  all  of  the  cars  for  the  Delaware  and  Hudson  Com- 
pany are  placed  upon  one  track  and  then  switched  to  that  carrier's 
Una 

HiSTOBY  OF  THB  RaTSS 

In  1886  a  contract  was  entered  into  by  the  predecessors  in  in- 
terest of  the  complainant  and  respondent  which  provided  for  Uie 
payment  to  respondent  of  ooe  dollar  per  car,  loaded  or  partly 
loaded,  for  switching  movement  of  all  cars  in  or  out  of  complain- 
ant's plant  The  swib^ing  charge  was  applied  in  addition  to 
the  rate  for  road  haul  to  or  from  Mechanicville,  and  was  not 
absorbed.     It  was  continued  in  force  until  early  in  1909. 

In  the  latter  part  of  1908  respondent  endeavored  to  establish 
it  Mechanicville  a  switching  rate  of  thirty  cents  per  net  ton  to 
apply  on  all  carload  freight  except  coal,  to  which  the  rate  was  to 
apply  upon  a  gross  ton  basis,  for  movement  to  and  from  the 
Delaware  and  Hudson  Company  line,  the  Hudson  Valley  rail- 
way, and  including  yards  of  various  brick  manufacturing  com- 
panies located  on  its  line.  The  tariff  authority  for  this  rate  ex- 
cepted switching  service  to  and  from  complainant's  plant,  which 
Bun  Dbpt.  Rdt.— Vol.  7  t 
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it  was  propoeed  to  continue  upon  the  basis  of  the  one  dollar  per 
car  charge  and  to  apply  to  all  freight  whether  handled  over  the 
Boston  and  Maine  railroad  or  switched  to  or  from  the  Delaware 
and  Hudson  Company  lina  It  was  also  proposed  to  apply  the 
thirty  cents  per  net  ton  rate  to  brick  moved  from  the  brick  com- 
panies' yards  to  complainant's  plant,  and  to  all  freight  switched 
from  complainant's  yard  to  the  plants  of  the  brick  companies. 
The  switching  rate  affecting  the  brick  companies'  traffic  was  in- 
tended to  supersede  a  charge  of  two  dollars  per  car  applying 
between  the  brick  yards  and  the  Delaware  and  Hudson  Company 
line  which  had  been  in  force  for  a  number  of  years.  The  in- 
creased charge  was  the  subject  of  complaint  before  the  Commis- 
sion, the  result  being  an  order  of  the  Commission  issued  December 
2,  1908,  requiring  respondent  to  make  effective  on  or  before 
December  7,  1908,  a  diai^  for  switching  loaded  care  in  either 
direction  between  the  brick  companies'  plants  and  the  customary 
place  of  delivery  upon  or  at  the  tracks  of  the  Delaware  and 
Hudson  Company  in  Mechanicville^  which  should  not  exceed  the 
sum  of  two  dollars  for  each  loaded  car  so  switched  or  hauled. 
The  order  also  provided  that  it  should  remain  in  force  for  a  period 
of  three  years  from  the  date  thereof,  unless  sooner  modified,  supei^ 
seded,  or  abrogated  by  order  of  the  Commission  upon  the  appli- 
cation of  any  party  or  person  interested.  The  order  was  cwnplied 
with  and  the  two  dollar  rate  continued  in  force  (the  propoeed 
iucrease  having  be^i  suspended  by  the  carrier)  under  authority 
of  the  Boston  and  Maine  Railroad  freight  tariff  P.  S.  C,  2  N".  T., 
No.  244,  effective  December  7,  1908,  as  applied  to  all  freight  not 
interstate  traffic  moved  between  respondent's  connection  with  the 
Delaware  and  Hudson  Company  line  and  the  yards  of  the  brick 
companies.  This  tariff  also  included  authority  for  the  continu- 
ance of  the  one  dollar  per  car  Bwit(^ing  charge  applying  to  com- 
plainant's traffic  with  the  exceptions  above  noted. 

The  two  dcdlars  per  car  rate  to  and  from  the  brick  yards  has 
since  bewi  continued  in  effect  under  superseding  tariff  authority. 
On  the  product  of  the  brick  companies  [outbound]  in  the  move- 
ment of  which  the  Delaware  and  Hudson  Company  ia  involved. 
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joint  rates  are  in  force  which  are  two  dollars  per  car  in  excess  of 
the  Delaware  and  Hudson  Company  ratee,  but  on  inbound  traffic 
the  two  dollar  per  car  is  asseased  separately.  Bespondent  stated 
at  the  hearing,  however,  that  the  entire  rate  structure  on  its  rail- 
road is  undergoing  revision  and  haa  been  for  over  a  year;  that 
the  two  dollan  rate  is  nnremunerative  and  will  be  canceled,  a 
thirty  cents  per  ton  charge  to  take  its  place. 

It  appears  that  at  the  bearing  of  the  brick  companies'  oom* 
plaint  the  one  dollar  rate  applying  to  complainant's  switching  was 
the  subject  of  discussion  upon  the  question  of  discrimination  in 
favor  of  the  paper  cmnpany's  traffic,  and  effective  February  1, 
1909,  it  was  canceled  under  authority  of  respondent's  tariff 
P.  S.  C,  2  K.  T.,  No.  260.  This  tariff  also  specifically  auOior^ 
ized  the  appliaction  of  a  switching  rate  of  thirty  cents  per  net 
ton  on  all  freight  moved  between  complainant's  yard  and  the 
Delaware  and  Hudscu  Company  line,  eseept  coal  which  was  put 
np<Hi  a  gross  ton  basis,  the  rate  being  subject  to  a  minimum  charge 
of  four  dollars  and  fifty  cents  per  car.  The  same  charges  were 
made  applicable  to  all  freight  moved  to  or  from  the  Delaware  and 
Hudson  Company  line,  or  the  Hudson  Valley  railway,  and  public 
or  private  track  deliveries  of  the  Boston  and  Maine  railroad 
within  the  switching  limits  of  Meohanicville  (excepting  the  brick 
yards  traffic).  None  of  these  ratee  were  thereafter  canceled,  but 
the  minimum  ohai^  per  car  was  subeequently  reduced  to  three 
dollars. 

Also  effective  February  1,  1909,  under  tariff  authority  issued 
by  the  Delaware  and  Hudson  Company,  concurred  in  by  the 
Boston  and  Maine  Bailroad,  joint  ratee  were  eetabli^ed  on  car* 
load  shipmmits  of  commodities  used  by  complainant  originating 
at  points  on  the  Delaware  and  Hudson  Company  lines  and  includ- 
ing delivery  in  cconplainanf  s  plant  as  follows : 

On  pulpwood  from  many  points  on  the  Adircmdack  and  Cham- 
plain  divisions  of  ^e  Delaware  and  Hudson  Company ; 

On  lumber  from  Sandy  Hill  (now  Hudson  Falls)  ; 

On  lime  from  Glens  Falls ; 

On  broken  stooa  (which  indudee  limestone)  from  Obazy. 
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The  establishment  of  theee  joint  rates  from  Northern  New 
York  territory,  which  is  non-competitive  with  the  Boston  and 
Ifaine  road,  made  inapplicable  the  thirty  cents  switching  charge 
noted  in  tariff  authority  effective  on  the  same  date  above  referred 
to  in  connecticm  with  this  inbound  traffic  arriving  at  Mechanic- 
ville  on  the  Delaware  and  Hudson  Company  line.  These  joint 
rates  generally  exceeded  the  local  rate  of  the  Delaware  and  Hud- 
son Company  to  Mechanicville  by  the  amount  of  ten  cents  per 
net  ton,  which  was  equivalent  to  a  switching  cbai^  of  two  dollars 
per  ear  based  upon  a  carload  weight  of  40,000  pounds  (which 
respondent  states  was  the  classification  minimum  applicable  to 
much  of  complainant's  traffic),  and  was  also  the  proportion  of 
the  joint  rates  accruing  to  the  Boston  and  Maine  Railroad.  A 
carload  weight  of  40,000  pounds  was  not  the  classification  mini- 
mum applicable  to  pulpwood,  lumber,  and  lime;  30,000  pounds 
applying  to  pulpwood,  34,000  pounds  to  lumber,  and  36,000 
pounds  to  lime;  but  it  did  apply  to  brt^en  stone.  The  end  aimed 
at,  however,  was  to  put  complainant's  traflBc  upon  an  average  basis 
of  two  dollars  per  car  for  switching  service. 

It  further  appears  that  since  December  25,  1910,  the  switching 
rate  of  thirty  cents  per  net  ton  has  been  absorbed  by  the  Delaware 
and  Hudson  Company  on  complainant's  outbound  traffic  destined 
to  all  points  reached  by  that  carrier's  line  or  its  connections. 

Previously  the  absorption  was  confined  to  traffic  destined  to 
competitive  points.  It  has  also  been  the  practice  of  the  Dela- 
ware and  Hudson  Company  to  absorb  the  thirty  cents  charge  on 
all  carload  traffic,  except  coal  and  coke,  and  exc^t  pulpwood 
coming  from  Canadian  points  (upon  which  joint  rates  were  also 
established),  that  originates  on  other  roads  and  moves  over  its 
lines,  or  that  originates  on  its  lines  at  certain  specified  stations 
including  points  in  New  York  state  also  reached  by  the  Boston 
and  Maine  railroad  or  its  connections.  In  other  words,  it  does 
not  absorb  the  charge  on  inbound  traffic  confined  to  movMuent 
over  the  Delaware  and  Hudson  Company  linee. 

The  net  result  of  these  traffic  arrangement  was  that  complain- 
ant was  not  called  upon  to  bear  more  than  ten  cents  per  net  ton 
for  tht  switching  service  as  to  the  inbound  traffic  ixom  points  of 
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origin  on  the  Delaware  and  Hudson  Company  lines  covered  by 
the  joint  rates,  and  particularly  the  pulpwood,  Imnber,  lime,  and 
broken  stone  ahipments. 

The  joint  rates  with  the  Delaware  and  Hudson  Company  there- 
after remained  in  force  until  their  cancellation  tm  January  1, 
1916.  The  switching  charge  of  thirty  cents  per  net  ton  then 
became  automatically  effective  (with  exceptions  not  here  ma- 
terial), resulting  in  an  increased  charge  to  complainant  above  the 
former  existing  joint  rates  of  twenty  cents  per  net  ton.  This 
increase  affects  mostly  the  pulpwood  abipmmts,  but  to  some  extent 
the  lumber  and  lime,  obtained  from  points  on  the  Delaware  and 
Hudson  Company  lince. 

Tebobixs  ah  to  Cost  of  Sebviob 

Respondent's  Theory:  (Testimony  of  W.  0.  Kendall.)  This 
statement  is  based  upon  the  cost  of  handling  during  the  year  1914 
all  this  through  the  Meohanicville  yard,  and  also  all  of  the  care 
handled  to  and  from  complainant  plant 

Operating  Cost:  The  wages  of  the  station  force  (eliminating 
some  small  items  which  are  joint  with  the  Delaware  and  Hudson 
Company),  $217,593.29,  divided  by  the  total  number  of  cars 
handled  through  the  yard,  204,354,  gives  a  cost  per  car  of  $1,064. 
It  is  said  to  cover  all  such  cost  from  the  time  the  cars  are  dropped 
by  the  road  trains  until  they  are  picked  up  by  the  paper  mill 
switcher. 

The  operating  costs  directly  chargeable  to  complainant  are  said 
to  include  the  cost  of  the  switcher  and  the  actual  wages  for  the 
year  of  employees  engaged  in  the  work:  that  is  to  say,  the  cost 
of  operating  into  the  plant,  and  also  the  wages  of  tlie  lift-tender 
in  the  yard,  80  per  cent  of  the  yard  clerks'  time,  the  rental  of 
the  engine,  "  and  so  forth  ".  This  amount  for  the  year  is  stated 
as  $15,577.68,  and  divided  by  the  number  of  cars  which  were 
placed  upon  complainant's  tracks,  8,632,  gives  an  average  cost  per 
ear  of  $1,804. 

Overhead  Charges:  The  cost  of  the  CTitire  yard  at  Mechanic- 
ville  is  said  to  be  $1,838,905.91.  Respondent  states  it  must 
provide  an  annual  return  or  revenue  of  6  per  cent  upon  that 
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amount,  or  $110,334.35.  To  this  last  amount  is  added  $17,116.67, 
taxes  for  1914:  a  total  of  $127,451.02.  This  is  divided  by  the 
total  number  of  care  handled  through  the  yard  (204,354),  pro- 
ducing a  quotient  of  $0,623,  which  is  presented  as  the  average 
overhead  charge  per  car  for  all  of  the  cars  handled  throu^  the 
entire  yard. 

According  to  lie  annual  report  of  respondent  for  the  year 
ended  June  30,  1914,  the  latest  available  one  showing  detail  cost 
figures  for  extension  and  betterment  projects,  this  yard  improve- 
ment and  the  charges  to  road  and  equipment  accounts  in  con- 
nection therewith  to  that  date  appear  as  follows: 

Frei^t  yard  extension $892,845  02 

Engine  house,  machine  shops,  etc 666,133  69 

Machinery  equip 42,760  82 

Westbound  yard 127,869  00 

Total $1,619,608  58 


Maintentmce  of  Way  and  Structures:  This  is  for  the  Mechanic- 
ville  yard,  excluding  complainant's  tracks;  and  includes  "ballast, 
ties,  rails,  track  repairs,  removal  of  snow  and  ice,  maintenance, 
and  BO  forth."  By  some  method  not  clearly  ascertainable  from 
the  testimony,  respondent  arrives  at  a  figure  of  32.26  cents  per  foot 
for  this  item,  based  upon  figure  "  taken  from  the  annual  report" 
There  are  approximately  50  miles  of  track  within  Mechanicvill^ 
3  of  which  are  main  Una  The  47  miles  of  sidetrack  are  divided 
by  3,  respondent  stating  that  3  miles  of  sidetrack  are  equal  to  1 
mile  of  main  line  as  to  coat  of  maintenance  of  way  and  structures, 
resulting  in  15.66.  To  this  is  added  the  3  miles  of  main  line, 
resulting  in  a  sum  of  18.66  miles.  '  This  seems  to  have  beat 
multiplied  by  5,280  feet,  resulting  in  98,524.8  feet,  which  in 
turn  is  multiplied  by  32.26  cents  per  foot,  producing  an  amount 
of  $31,784.10:  which  divided  by  the  total  number  of  cars  passing 
through  lie  yard  (204,354)  gives  15.6  cents  as  stated  by  re- 
spondent to  be  4ie  cost  per  car  for  maintenance  of  way  and  struc- 
tures in  the  Mechanicville  yard.     Respondent  also  statee  there  is 
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no  way  of  afleertaining  the  actual  cost  of  thia  item  at  Meehanio* 
viUe;  that  there  are  no  figures  kept  for  individual  station  repaira. 

Afainteiuince  and  Equipment:  Bespondent  again  states  it  uses 
total  figures  for  tie  year  for  this  item  "  showing  coat  of  repairs, 
depreciation,  and  including  other  items  which  appear  in  the  an- 
nual report."  It  arrives  at  an  average  cost  per  car  per  day  of 
29  centa,  but  how  is  not  readily  grasped.  Upon  cross-examination 
the  witness  stated  the  amount  for  the  year  waa  $3,418,404.35, 
and  covered  the  total  cost  of  freight  car  repairs,  including  de- 
preciation, repairs,  and  general  overhead  expenses;  excluding 
inspection,  properly  chargeable  to  cars  and  paid  by  respondent  for 
all  freight  equipment  on  its  road,  whether  owned,  foreign,  or 
privata  The  annual  report  shows  "Freight-train  cars  repairs, 
$2,990,221.30,"  and  "Freight-train  cars  depreciation,  $365,- 
232.49."  What  oonstitutea  the  balance  of  $62,950.56  does  not 
appear.  It  is  said  that  the  average  number  of  days  that  cars  are 
on  complainant's  tracks  is  five,  but  using  four  days  as  a  basis 
witness  arrives  at  an  average  of  $1.16  per  car  as  the  amount 
chargeable  to  complainant's  svritching  for  maintenance  of  equip- 
ment. Kespondent  apparently  has  used  the  aggregate  number  of 
cars  handled  over  the  entire  line,  not  stated  in  the  record  or 
annual  report,  divided  into  the  total  amount  stated  for  mainte- 
nance of  equipment  in  arriving  at  the  29  cents  figurei  The  wit- 
ness admitted  on  cross-examinatioQ  that  depreciation  is  not  charge- 
able on  Delaware  and  Hudson  cars  received,  and  also  that  the 
cars  are  supposed  to  be  in  suitable  condition  for  handling  when 
received.  He  further  stated  that  the  actual  expenae  for  the 
maintenance  of  equifunent  received  from  the  Delaware  and  Hud- 
son Company  for  delivery  to  compl&iqant's  plant  was  not 
obtainable. 

Oeneral  Trtmsportaiion  Expenses:  Beepondent  atatea  this 
includes  pay  of  officers  and  clerks,  weighing,  heating,  and  lighting, 
miscellaneous  station  suj^lies,  and  other  miscellaneous  accounts. 
"And  again  dividing  by  the  number  of  cars  handled,  obtaining 
this  figure  by  proportions  of  the  total,  we  find  the  cost  per  car 
chaif;eable  to  Mechanicville  is  22.6  cents."     It  is  impossible  to 
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check  this  item  with  the  meagre  information  furnished.     Here 
again  the  aggregate  number  o£  cars  handled  on  the  line  is  involred. 

As  a  final  figure,  respondent  presents  88.3  centa  as  represent- 
ing 83  per  cent  of  the  " Mechanicville  cost  per  car:"  that  is  to 
say,  83  per  cent  of  $1,064,  the  "  Operating  cost "  of  the  Mechanic- 
ville yard,  because  it  finds  by  actud  tests  diat  of  all  the  cars  which 
come  to  it  via  the  Delaware  and  Hudson  Company  line,  83  per 
cent  of  such  cars  are  returned  to  that  carrier  through  the  Boston 
and  Maine  yard.  Only  the  bare  statement  is  presented;  but  upon 
cross-examination  it  appeared  that  this  rehandling  is  in  accordance 
with  a  reciprocal  agreement,  existing  at  all  interchange  points, 
under  which  the  Delaware  and  Hudson  Company  puts  the  loaded 
oars  destined  for  complainant's  plant  into  the  Boston  and  Maine 
yard;  and  respondent  returns  all  cars,  including  loaded  ones 
destined  for  Delaware  and  Hudson  points,  to  that  carrier's  yard. 

Summary:  Summarizing  the  foregoing  figures  produces  the 
following : 

Operating  cost $1 .064 

83  per  cent  thereof .883 

Operating  costs  directly  chargeable  to  complainant. .  1.804 

Overhead  charges .  623 

Maintenance  of  way  and  structures .155 

Maintenance  of  equipment 1.16 

General  transportation  expenses .226 

Total $5 .915 


The  total  of  these  amounts,  $5,915,  indicates  the  cost  per  car 
of  awitching  complainant's  traffic  to  and  from  the  Delaware  and 
Hudson  Company  yard  at  Mechanicville  as  submitted  in  detail  by 
respondent.  Respondent's  Bummnry  states  it  as  $5,867.  It  uses 
the  same  snbitems,  except  $1,112  is  given  as  representing  the  cost 
of  maintenance  of  equipment,  but  why  this  last  amount  is  used  in 
face  of  the  explanation  previously  made  does  not  appear.  Perhaps 
it  is  an  error. 

Upon  cross-examination  it  appeared  that  respondent's  yard 
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facilities  at  Mechanicville  include  an  engine  house  with  accommo- 
dations for  about  thirty  locomotives.  In  figuring  the  proportion 
of  the  engine  house  expenses  the  costs  were  divided  between  the 
road  engines  and  yard  engines,  and  the  yard  engine  cost  used  in 
the  statement.  In  computing  the  interest  on  the  total  yard  plant 
the  witness  admitted  be  had  used  the  total  cost  of  the  engine  house 
althou^  it  is  also  used  for  road  engines  between  trips.  In  re- 
spondent's brief  this  error  is  admitted  and  statement  is  made 
"  Omitting  entirely  all  interest  charges  on  these  engine  facilities 
would  reduce  the  total  cost  per  car  by  only  17  cents,  so  that  what- 
ever the  proper  allocation  between  yard  and  road  operations  the 
matter  is  of  small  importanca" 

Eespondent'fl  witness  admitted  that  it  was  impossible  to  segre- 
gate the  cost  of  handling  any  particular  type  of  cars  through  this 
yard  and  that  he  simply  included  all  the  items  of  cost  of  oper^ 
ating  the  entire  yard,  including  items  involved  in  the  classification 
of  eastboand  cars,  those  involved  in  placing  of  the  oars,  and  those 
involved  in  maintaining  the  receiving  yard,  in  one  general  sum, 
and  then  divided  that  general  sum  by  tJie  total  number  of  cars 
handled  in  any  part  of  the  yard. 

This  witness  referred  to  a  decision  of  the  Interstate  Com- 
merce Commission  relating  to  switching  charges  at  Milwaukee 
(2XXII  I.  C.  C.  Rep.  509,  decided  January  5,  1915),  and  read 
from  it  to  the  effect  that  the  average  cost,  including  the  operating 
expenses,  taxes,  and  return  on  invttstment,  of  handling  a  car 
between  connections  with  the  Chicago  and  North  Western  rail- 
way and  certain  industrial  yards  on  the  line  of  the  Chicago,  Mil- 
waukee and  St  Paul  railway  [respondent]  was  $8.13;  betweeai 
connections  witii  the  Grand  Trunk  and  the  yards,  the  same 
amount;  and  between  connections  with  the  Pere  Marquette  and 
the  same  yards,  $9.43 ;  also  that  the  Wisconsin  Commission  (which 
had  investigated  the  same  question  and  rendered  its  decision  about 
nine  months  before  the  Federal  Commissitm,  14  Wis.  B.  R.  Com. 
Rep,  261)  had  found  that  a  charge  of  $6.11  per  car  for  "in" 
movement  and  $5.96  per  car  for  "  out "  movement  would  no  more 
dian  cover  operating  expenses,  taxes,  and  fair  return  on  invest- 
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ment.  He  admitted,  however,  that  he  did  not  consider  the  im- 
BBuallj  congested  Milwaukee  switching  district,  involving  two 
hnndred  and  eighty-seven  milee  of  track,  and  switch  movements 
varying  from  a  few  hundred  feet  to  fifteen  miles,  comparable 
with  the  operations  herein  involved,  but  presented  the  figures  to 
show  by  comparison  that  the  cost  of  switching  is  hi^  and 
"higher  than  any  one  has  thought  existed." 

Complaitutnfs  Theory:  (Testimony  of  C.  C.  Feigason.)  This 
witness  produced  a  paper,  referred  to  as  exhibit  No.  4,  sul^nitted 
by  tlie  Boston  and  Maine  railroad  in  the  proceeding  before  the 
Canada  Railway  Commission  upon  the  complaint  as  to  discontinu- 
ance of  the  joint  rates  on  pulp  wood  coming  from  points  on  the 
Grand  Trunk  railway  to  Mechanicville.  It  purports  to  show  the 
number  of  cars  and  tons  of  freight  originating  at  points  en  the 
Gh'and  Trunk  railway  and  also  the  Belaware  and  Hudson  Com- 
pany lines  received  at  Mechanicville  from  the  last  named  carrier 
during  the  calendar  year  1913,  and  switched  by  respondent  to 
compiainant's  plant.  The  aggr^^te  number  of  cars  is  657 ;  the 
total  number  of  tons,  17,862;  aggregate  revenue  received  by 
respondent  based  upon  10  cents  pet  ton,  $1,786.20.  It  shows 
the  switching  operation  cost  respond^it  $3,207.52,  or  an  average 
cost  per  car  of  $3.36,  divided  into  wages,  $1.10;  poww,  $0.46; 
per  diem  four  days,  $1.80.  This  cost  does  not  include  mainte- 
nance and  overhead  charges.  Respondent's  witness  Kendall  stated 
this  cost  covered  operation  only  within  the  Boston  and  Maine 
railroad  yard,  and  not  into  complainant's  plant.  The  per  diem 
char^ge,  45  cents  per  day,  is  what  a  carrier  usually  pays  while  a 
car  of  another  carrier  is  on  its  lines,  and  for  which  it  is  partly 
compensated  by  demurrage  charges  when  they  accrue.  The  wages 
are  said  to  cover  those  of  the  switching  crew;  and  the  power, 
the  average  cost  of  locomotive  operation :  that  is  fuel,  water,  oil, 
waste,  and  repairs.  Complainant  states  that  under  a  provision 
in  the  per  diem  rules — "An  arbitrary  amount  for  each  car  in 
switching  service  may  be  reclaimed  by  each  individual  switching 
line  from  the  roads  for  which  the  service  is  performed  " —  the  per 
diem  portion  of  this  estimate  should  be  excluded,  which  would 
reduce  the  average  cost  per  car  to  $1.56.    There  is  such  a  pro- 
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vision  in  the  code  of  per  diem  rules,  and  it  is  understood  thej 
apply  to  traffic  interchanged  bj  respondent  and  t^e  Delaware  and 
Hudson  Company. 

Complainant  also  submitted  some  figures  of  its  own  upon  this 
question.  Bawd  upon  all  the  oars  it  received  and  forwarded 
duzing  February  and  Karch,  1915,  it  estimated  the  average  time 
the  switching  crew  worked,  i'or  March,  it  found  the  average  per 
day  was  11  hours  and  4  minutes.  It  allowed  14  hours  per  day 
for  each  member  of  the  crew ;  the  engineman  at  41  cents,  fireman 
at  25  cents,  conductor  at  38  cents,  and  three  brakemen  at  35  cents, 
or  a  total  of  $2.09  per  hour  for  the  entire  crew.  It  then  estimated 
$25  per  day  for  the  use  of  the  switch  engine,  "  fuel,  oil,  and  things 
of  that  sort,"  and  finally  arrived  at  an  amount  of  $1.01  per  car 
fw  the  cost  of  the  swit<^ing  service.  No  details  are  furnished 
as  to  the  number  of  cars  u^ed.  This  amount  covers  only  the  move- 
ment between  respondent's  yard  and  the  mill,  and  does  not  include 
overhead  charges  and  maintenance. 

Summary  of  Evidence:  Respondent's  stated  cost  as  presented 
to  this  OommisfticHi,  including  maintenance  and  overhead  charges, 
$5,867  per  car. 

Costs  as  shown  in  exhibit  before  the  Canada  Railway  Com- 
mission (including  per  diem  charges),  maintenance  and  overhead 
not  considered,  $3.36  per  car. 

Cost  as  shown  in  exhibit  before  the  Canada  Railway  Com- 
mission (excluding  per  diem  charges),  maintenance  and  overhead 
not  considered,  $1.56  per  car. 

Complainant's  estimated  cost,  maintenance  and  overhead  not 
considered,  $1.01  per  car. 

CONOLCBIOKB 

The  evidemce  offered  by  the  complanant  so  far  as  it  relates  to 
the  cost  of  the  service  is  too  general  and  incomplete  to  afford  a 
basis  for  adjusting  the  rate.  The  estimate  of  $1.01  per  car  covers 
only  wages  and  an  estimated  sum  of  $25  per  day  for  the  use  of 
engine,  furf,  oil,  etc.  No  figures  submitted  by  the  complainant 
include  any  overhead  or  general  expenses,  and  it  is  evident  tiiat 
in  order  to  reach  any  proper  result  some  allowance  must  be  made 
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in  that  directitm.  The  order  of  the  OonunisaioE  made  Decfanber 
2,  1908,  fixing  the  switching  rate  on  brick  at  $2  a  car  is  not 
controlling.  It  expired  by  its  own  limitation  four  years  ago. 
We  can  take  notice  that  since  1908  changes  have  occurred  in  oper- 
ating expenses  which  would  seriously  affect  the  calculations  then 
made  by  the  Commiaaion.  The  trend  of  the  evidence  is  to  indicate 
that  the  old  joint  rates  designed  to  accompli^  a  standard  rate  of 
$2  per  car  are  now  too  low.  It  is  easier  to  reach  this  conclusion 
than  it  is  to  determine  what  would  now  be  a  just  and  reasonablfr 
rate.  Experts  in  such  matters  produce  figures  of  great  precision, 
but  precision  and  accuracy  are  not  convertible  terms.  The  "  World 
Almanac  "  publishes  "  Statistics  of  the  Countries  of  the  World." 
These  statistics  include  population.  The  population  of  the  United 
States  and  insular  possessions  is  there  stated  as  109,282,464,  which 
may  or  may  not  have  been  an  accurate  statement  at  scsne  particular 
moment.  The  population  of  China  is  stated  at  335,000,000, 
evidently  merely  an  estimate  if  not  a  mere  guess.  If  all  the 
figures  in  these  columns  were  added  we  should  reach  a  very 
precise  total  as  to  the  population  of  the  earth,  hut  no  one  for  a 
moment  would  assert  for  it  the  merit  of  aoeuracy.  The  analysis 
of  the  respondent's  testimony  heretofore  given  well  illustrate  this 
principle,  and  for  that  reason  could  not  he  accepted  aa  an  exact 
statement  of  the  actual  cost  of  the  switching  service  even  if  all 
the  items  claimed  by  the  respondent  were  to  be  allowed.  The 
following  from  the  opinion  of  the  Wisconsin  Commission  in  the 
Milwaukee  case  heretofore  referred  to,  14  Wisconsin  Bailroad 
Commission  Reports  261,  is  pertinent: 

"  It  is  evident  at  once  if  each  movement  be  called  upon  to  pay 
a  rate  exactly  equal  to  the  estimated  average  cost  of  performing 
the  service,  and  including  in  such  cost  all  indirect  or  overhead 
costs  and  dividends,  many  of  the  movements  could  never  be  made 
on  account  of  the  prohibitive  rate.  The  carrier  should  be  satisfied 
with  a  rate  which,  while  not  covering  all  the  items  upon  which  it 
is  entitled  to  a  return,  will  nevertheless  pay  all  the  direct  costs  and 
assume  a  share  of  the  burden  of  indirect  costs.  This  reasoning 
is  in  line  with  principles  often  applied  in  tariff  making  in  general. 

"  It  should  be  noted  in  this  connection  that  these  movements 
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require  tke  tise  of  properties  the  value  of  which,  when  compared 
with  other  railway  property  used  and  uaeful  in  the  service  of  the 
pnblic,  is  exceedingly  high.  On  tiie  other  hand,  it  cannot  be  said 
that  the  nature  of  these  movements  is  such  as  to  place  them  very 
high  with  respect  to  their  value  to  the  shipper.  The  bulk  of  the 
movements  consists  in  the  transportaticm  of  raw  materials  or  partly 
manufactured  materials  to  places  of  ultimate  production.  These 
two  considerations,  in  their  nature  more  or  less  antagonistic,  make 
it  extremely  difficult  in  cases  like  this  to  apply  the  cost  theory  of 
rate  making  unalloyed." 

In  spite  of  the  difficulty  and  the  necessary  uncertainties  in- 
volved, it  becomes  necessary  for  us  to  endeavor  on  the  evidence 
before  us  to  reach  a  determination  which  will  work  out  justice 
between  die  parties  as  nearly  as  practicable  but  vrithout  any  pre- 
tence that  it  is  based  on  an  exact  finding  of  the  actual  cost  of  the 
service  rendered. 

The  respondent's  item  of  $0,623  "  overhead  "  cannot  be  allowed 
to  its  full  extent.  It  is  based  on  an  interest  charge  of  6  per  cent 
on  the  cost  of  the  entire  Mechanicville  yard,  plus  taxes.  The  cost 
of  the  yard  is  somewhat  greater  than  shown  in  the  respondent's 
report,  but  perhaps  this  difference  is  due  to  lie  fact  that  tiie  yard 
is  not  yet  completed  and  that  the  respondent's  figures  embrace  an 
estimate  of  the  final  cost.  It  is  attempted  to  allocate  to  the  com- 
plainant's service  such  proportion  of  this  overhead  expense  as  the 
number  of  cars  handled  for  complainant  bears  to  the  entire  num- 
ber of  cars  passing  through  the  yard  This  very  extensive  hump 
yard  was  not  constructed  to  handle  complainant's  business  or  to 
handle  Hechanioville  business.  It  was  mainly  for  the  classifi- 
cation of  cars  passing  throu^  Mechanicville  and  destined  to 
otiier  points  on  or  beyraid  respondent's  lines.  Presumably  it  was 
constructed  for  reasons  of  economy  in  the  handling  of  this  through 
business.  A  yard  representing  only  a  small  fraction  of  this  cost 
would  handle  the  complainant's  traffic  and  all  other  Mechanicville 
traffic.  The  evidence  shows  that  in  fact  only  a  small  part  of  the 
yard  is  used  in  the  service  herein  involved.  It  is  not  fair  to_ 
charge  upon  the  complainant,  because  of  the  accident  that  its  cars 
are  handled  through  o°9  pari  of  this  extensive  yard,  this  pro- 
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portioaate  share  of  the  entire  yard  overhead.  At  the  same  time 
the  buBineaa  of  the  complaioaiit  is  bo  large  that  io  die  abBwce  of 
a  classification  yard  some  special  provision  would  have  to  be  made. 
We  are  entirely  at  a  loss  to  asoertain  from  the  evidenoe  what  a 
propOT  overhead  charge  for  such  terminal  facilitiee  would  be. 
On  the  whole,  it  would  seem  not  unfair  to  adopt  the  principlea  of 
Solomon  and  allow  to  the  respondent  one-half  of  what  it  claims. 

The  same  considerations  apply  to  the  item  of  maintaianoe  of 
way  and  structures. 

We  feel  that  there  is  no  basis  for  any  allowance  for  main- 
tenance of  equipment  This  is  a  charge  of  twenty-nine  cents 
per  day  on  each  ear  for  the  time  that  cars  are  in  the  average 
kept  within  complainant's  yards.  It  is  reached  by  an  allocation 
to  these  cars  of  a  proportion  of  the  cost  of  freight  train  r^mira 
over  Uie  entire  system  of  the  respondent  To  this  must  be  added 
over  $365,000  for  depreciation  of  ears  in  order  to  make  the  evi- 
d^ce  correspond  in  any  decree  with  the  reports  of  the  company. 
All  the  cars  come  from  the  Delaware  and  Hudson  Company.  It 
is  fair  to  assume  that  they  are  mostly  foreign  cars:  that  is,  foreign 
to  the  Boston  and  Maine.  It  is  also  fair  to  assume  that  repairs 
are  not  in  fact  made  imless  tiiey  become  absolutely  necessary.  To 
chatf;e  for  repairs  the  full  quota  of  the  entire  cost  of  oar  repairs, 
including  depreciation  on  the  Boston  and  Maine  lines  would  be 
dearly  unreasonable.  There  must  necessarily  be  some  expense 
of  this  character  and  it  would  seem  that  respondent  mi^t  have 
shown  what  the  actual  expense  has  been,  but  there  is  no  evidence 
oa  the  subject 

The  charge  of  83  per  cent  of  the  "  Operatbg  cost,"  amounting 
to  $0,883,  must  also  be  disallowed.  This  simmers  down  to  a 
charge  for  returning  cars  from  the  complainant's  plant  to  the  Dela- 
ware and  Hudson  Company.  The  evidence  shows  that  there  is  an 
agreement  between  the  two  companies  by  which  this  service  is 
exchanged  between  th^n  at  all  connecting  points,  and  it  is  fair  to 
assume  that  this  reciprocal  service  approximately  balances.  In 
performing  it  in  the  case  of  complainant's  cars  the  respondent  is 
merely  repaying  the  Delaware  and  Hudson  Company  for  services 
it  is  receiving  dsewhere  and  wit^  which  the  complainant  has 
nothing  to  do. 
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With  these  ezceptions  let  us  accept  the  respondent's  estimates 
SB  to  other  items  of  eost  It  is  not  a  rash  presumpion  that  they  do 
not  undoly  favor  the  shipper.  By  so  doing  we  reach  this  estimate 
of  the  cost  of  service:  , 

Operating  cost; 

Wages  of  BtatioQ  force,  etc.   (proportion  allocated  to  compl^nant)      tl.OM 

Directly  chargeable  to  complainant'*  ■ervice I  ■  804 

Overhead   charges    $0,623 

Hstntenance  of  way  and  atrncturM 0.15S 

10,778 

One-half  of  thia 0. 880 

General  tranqtortatltm  crpeneea 0.220 

Total   $3.*S3 


If  we  now  assume  a  switching  rate  of  15  cents  ;)eT  net  ton, 
with  a  minimum  charge  of  $3  per  car,  and  make  a  calculation 
based  upon  the  average  weight  per  car  of  commodities  received 
by  complainant  during  April  and  May,  1915  (the  evidence  avail- 
able from  the  record),  and  the  number  of  cars  received  by  com- 
plainant from  New  York  State  points  during  the  year  ended 
March  31,  1915,  we  reach  the  following  result: 

Pulpwood  ..(24.0fi  tons),  1,000  eara,  24,050  tona «3.60T  60 

Lime  (30.00  tons),     284  eara,  SfiZO  tona 1.27S  00 

Lumber    . . ,  ( 17.50  tona) ,       69  cars,  loinimnin  charge 207  00 

Soda  aah....(  18.00  tons),       27  eara,  minimum  charge 81  00 

Salt (34.20  tona),      114  eara,  3,898.8  tona 684  82 


Total    1,514  eara.  $6. 818  32 

Total  coat  of  Bwitchiog  1,S14  eara  at  reviaed  ectioiata  of  f3.48 
pw   car    $5.268  72 

This  would  allow  to  the  respondent  an  excess  of  revenue  over 
estimated  cost  of  $549.60,  or  a  little  more  than  10  per  cent  The 
Commission  is  convinced  that  this  is  a  reasonable  rate  at  least 
from  the  standpoint  of  the  railroad,  and  that  no  matter  what  may 
he  the  cost  of  such  service  in  other  States  and  on  other  points  of 
i-espondent's  system,  and  notwithstanding  its  desire  tc  establish  a 
uniform  switching  rate  throughout  its  system^  its  present  tariff 
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rate  of  thirty  cents  per  ton  is  unjust  and  unreaflOnable  when  ap- 
plied to  the  service  herein  considered.  That  tariff  should  be  can- 
celed, and  a  tariff  of  fifteen  cents  per  net  ton,  with  a  minimum  of 
three  dollars  per  car,  should  he  filed  in  its  stead. 


In  ihe  Matter  of  the  Application  of  the  Gitt  of  Bupvalo,  nnder 
section  90  <^  the  Railroad  Law,  for  this  Commission  to  d^ei^ 
mine  the  manner  and  method  in  which  Ebnwood  avenue  in 
said  city  shall  cross  the  Nkw  Yoek,  Lackawanna  and  Wbst- 
BBK  Railway  (leased  to  and  operated  by  the  Deiawabb,  Lack- 
awanna AUD  Wbsteen  Railboad  Company) 

Case  No.  432- 

(Public  Service  Commiulnii,  Second  District,  Jsnuarj  18,  lOlS) 

Grade  croHlag  at  Blmwood  avenne  In  the  dty  of  BtiSalo,  asreement  to  otder 
made  Anfmt  i,  igii. 

The  original  order  provided  that  the  grade  croeaing  at  Elmwood 
avenue,  in  the  city  of  BuSalo,  ihould  be  carried  in  a  subway  under  tlie 
tracks  of  the  New  Yorlc,  Ladcawanna  and  Western  Railroad.  This  work 
was  Dever  completed  because  of  disagieements  between  the  city  and  the 
railroad  compaoies  iDtereBted.  The  present  application  is  based  upon  the 
consent  of  all  the  parties,  an  agreement  now  having  been  reached.  The 
parties  having  come  to  the  CoamiiHsioa  and  asked  for  an  agreement  to 
the  said  order  of  1911,  in  such  particulars  as  said  parties  have  agreed 

William  S.  Rann,  as  corporation  counsel  of  the  city  of  Buffalo. 
Harry  D.  Sanders,  assistant  corporation  counsel. 

L.  W.  Eighmie^  engineer  of  the  board  of  public  works  of 
Buffalo. 

Louis  L.  Babcock,  for  the  New  TotIc,  La<^awanna  and  Western 
Railway  Company  and  the  Delaware^  Lackawanna  and  Western 
Railroad  Company,  its  lessee. 

D.  R,  Young,  assistant  engineer  for  said  companiea. 

By  thk  CoMMiaaioN. — An  order  having  been  heretofore  duly 
made  herein,  on  the  1st  day  of  August,  1911,  determining  that 
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Elmwood  avenue,  in  the  city  of  Buffalo,  shall  be  carried  under 
the  revised  grade  of  the  New  York,  Lackawanna  and  Western 
Railway  in  a  aubway,  as  therein  provided,  to  which  order  refer- 
ence is  hereby  made;  and  it  having  been  made  to  appear  to  the 
Commieeion  that  the  work  provided  for  by  said  order  has  not  been 
commenced  for  several  reasons,  among  which  is  the  fact  that 
there  has  been  a  disagreement  between  the  city  of  Buffalo  and  the 
railroad  companies  interested  herein  concerning  certain  matters 
relating  to  such  crossing, 

Now,  upon  all  the  papers  and  proceedings  herein,  including  a 
certain  plan  approved  by  the  department  of  public  works  of  the 
city  of  Buffalo,  and  the  engineer  of  said  railroad  companies,  and 
which  plan  is  filed  with  the  papers  in  this  case ;  and  all  of  said 
parties  consulting  thereto ; 

It  is  ordered:  That  the  said  order,  dated  August  1,  1911,  be 
and  the  same  hereby  is  amended  by  striking  out  all  the  provisions 
thereof  which  follow  subdivision  "  o "  of  said  order,  and  in 
place  and  stead  of  the  portions  of  said  order  so  stricken  out,  there 
shall  be  inserted  the  following,  to  wit: 

(d)  The  grade  of  the  New  York,  Lackawanna  and  Western 
Railway  shall  be  raised  about  seven  feet  and  Elmwood  avenue 
shall  be  depressed  about  twelve  feet  below  the  present  ground 
surface  at  their  point  of  intersection,  as  shown  upon  the  said 
plan  hereinbefore  referred  to. 

(e)  The  approaching  grades  on  Elmwood  avenue,  on  each  side 
of  the  tracks  shall  be  as  follows:  on  the  south  approach,  descend- 
ing toward  subway,  at  the  rate  of  2.754  per  cent,  and  on  the  north 
approach,  descending  toward  the  subway,  at  t^e  rate  of  3.684 
per  cent.  A  surface  drainage  grade  of  about  0.35  per  cent,  and 
extending  about  seventy-five  feet  in  the  subway,  shall  also  be  con- 
structed, and  the  surface  water  shall  be  properly  led  to  a  brick 
sewer  in  Elmwood  avenue  by  means  of  a  suitable  number  of  catch 
basins. 

This  work  shall  be  done  substantially  in  accordance  with  the 
plan  above  referred  to,  and  which  is  on  file  with  this  Commission, 
and  which  is  entitled,  "  D.,  L.  &  W.  R.  R.  Buffalo  Div.  Pro- 
posed Crossing  under  D.,  L.  &  W.  R.  R  Tracks  of  Elmwood 
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Avenue,  Bkck  Bock  Branch,  March  5,  1912.  Revised  Mar.  11, 
1915,  for  street  approach  grades." 

And  such  plan  bearing  the  written  approval  of  George  H.  Nor- 
ton, deputy  engineer  commissioner  for  the  city  of  Buffalo,  and 
G.  J.  Raj,  chief  engineer  for  the  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

Inasmuch  as  the  order  herein,  dated  August  1,  1911,  det^minea 
that  the  grade  of  the  said  New  York,  I^ckawanna  and  Western 
Railway  shall  be  raised  about  six  feet,  and  such  amended  plan 
provides  that  the  same  shall  he  raised  about  seven  feet ; 

It  is  further  ordered:  That  the  increased  cost  of  grading 
required  to  elevate  the  tracks  of  said  railroad  seven  feet  at  Elm- 
wood  avenue  over  what  would  he  the  cost  of  raising  the  same  sis 
feet  as  originally  provided  shall  be  paid  by  the  New  York, 
Lackawanna  and  Western  Railway  Company,  or  its  lessee ;  and  in 
view  of  the  fact  that  the  city  of  Buffalo  and  the  said  New  York, 
Lackawanna  and  Western  Railway  Companyj  and  its  lessee,  have 
agreed  between  themselves  concerning  the  expense  of  paving  Elm- 
wood  avenue,  within  the  limits  of  the  work  hereby  authorized,  this 
Commission  will  make  no  order  respecting  the  same. 

It  is  further  ordered :  That  said  original  order,  dated  August  1, 
1911,  as  the  same  ia  herein  modified  and  amended,  is  ratified  and 
oonfinned. 


In  Hie  Matter  of  the  Complaint  of  Habtih  Schiebleb  against 
Snp90LE  Gas  and  Electhic  Light  Company,  Requesting 
Revocation  of  the  Commission's  Order  Authorizing  $134,000 
Mortgage  Bonds 

Case  No.  3427 

(Public  Service  Commlesion,  Second  District,  Januftry  20,  1916) 

Public  Mrrice  corporatlona  —  purdiagers  of  bonds  presumed  to  have  ■cqnired 

same  witli  full  ImowledKe  of  the  terms  of  the  mortEaie  underlylns  tbcm. 
When  proposed  extension  of  aerrice  to  be  eitabllataed  by  such  corporation 

will  be  antboiized  —  within  what  limits  Commlsalou  will  not  interfere 

with  the  directors  of  snch  a  coTporation. 

The  purchaser  of  eoTporate  bonds  must  lie  presumed  to  have  acquired 

his  Hcurities  witb  full  knowledge  of  the  terms  of  the  mortgage  under 
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which  iasuRnee  o(  ftddltioiial  bonds  may  from  time  to  time  be  made;  and 
wllen  the  conditions  of  the  mortgage  which  govern  such  additional  iMue 
of  bonds  have  been  complied  with,  and  alter  due  examination  euch  pio- 
powd  issue  of  bonds  hu  been  approved  by  this  ConuniSBion,  it  must  b« 
deemed  that  the  bonds  have  been  properly  iKsued,  and  the  order  must 
stand  unless' shown  to  have  been  granted  in  misapprehension  of  essential 
facts  or  there  is  established  In  the  transaction  a  deliberate  esercise  of 
bad  faith  by  the  applicant  corporation. 

It  is  not  to  be  accepted  as  an  invariably  controlling  principle  that 
nuleaa  it  can  be  unquestionably  demonstrated  that  a  proposed  extension 
of  service  by  an  established  public  service  corporation  will  prove  imme- 
diately remunerative  the  enterprise  should  not  be  undertaken.  When 
aaeh  an  extension  has  been  determined  upon  in  manifest  good  faith  by 
the  corporation  and  the  project  has  been  approved  by  the  examining 
experts  of  the  Public  Service  Commission,  the  latter  may  properly 
authorice  the  issuance  of  bonds  to  cover  the  cost  of  the  extension.  Dis- 
tinction drawn  between  Rochester  Corning  Elmira  Traction  Company 
Matter,  1  P.  S.  C.  106,  187,  In  which  was  involved  the  probable  earning 
capacity  of  a  new  enterprise  In  its  entirety,  and  the  present  case,  where 
the  question  was  as  to  the  probable  immediate  earning  power  of  a  single 
eztoision  of  an  enterprise  already  under  way. 

Determination  of  the  far-reaching  questions  involved  in  the  problems 
of  extensions  is  properly  intrusted  to  the  discretion  of  the  directors  of 
the  enterprise;  and  unless  manifestly  exercised  In  bad  faith,  or  at  least 
In  plain  disregard  of  the  rights  of  others  interested,  the  discretion  of 
the  directors  should  not  be  overruled  by  the  Commission,  which  in  the 
exercise  of  its  regulative  functions  is  not  called  upon  in  such  questions 
of  corporate  administration  to  substitute  its  own  point  of  view  tor  that 
of  those  directly  responsible  to  the  owners  of  the  property  and  to  the 
public. 

Ralph  K.  Jacoba  and  Lewis  J.  Smidi  for  complainant,  and  com- 
plainant in  person. 

William  H.  Eobbins  and  Henry  R.  Frost,  for  respondent. 

Van  Santvookd,  Chairman. —  This  is  an  application  for  revo- 
cation of  an  order  of  this  Commission  authorizing  the  issue  of 
bonds  by  the  Suffolk  Gas  and  Electric  Light  Company  for  the 
purposes  of  prospective  construction. 

By  its  order  of  April  10,  1912,  this  Commission  authorized  the 
Suffolk  Gaa  and  Electric  Light  Company  to  execute  a  mortgage 
npon  its  property  to  secure  not  to  exceed  $500,000  in  amount  of 
of  its  5  per  cent  bonds,  and  to  forthwith  issue  $200,000  in  amount 
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of  Buch  bonds  foi  refunding  purposes,  and  other  $150,000  in 
amount  of  aucb  bonds  to  provide  funds  for  tbe  discharge  of  certain 
exieting  liabiHtieB  and  to  pay  for  current  construction.  Tbe  mort- 
gage provided  that  the  remaining  $150,000  in  amount  of  bonds 
should  be  issued  "  at  such  times  and  in  such  amounts  as  required 
by  tbe  corporation,"  such  "  requirement "  to  be  duly  evidenced  by 
resolution  oi  the  directors,  and  any  such  issue  to  be  authorized  by 
this  Commission.  Upon  further  application  by  respondent,  under 
date  of  October  25,  1912,  this  Conunission  by  its  order  entered 
'January  29,  1913,  authorized  tbe  issue  of  $134,000  in  amount  of 
aucb  remaining  bonds,  the  same  to  be  sold  at  not  less  than  S7  per 
cent  of  par,  and  the  proceeds  to  be  used  for  certain  new  construc- 
tion in  aaid  order  specified.  According  to  the  last  official  report  of 
the  respondent,  $65,000  in  amount  of  said  last  mentioned  bonds 
had  been  issued  by  the  corporation  down  to  September  30,  1915. 
In  its  determination  and  order  of  February,  1913,  approving 
and  authorizing  the  iasuance  of  these  additional  bonds,  tbe  Com- 
mission was  unanimous.  No  objection  to  the  determination  of  the 
Commission  has  ever  been  raised  by  tbe  trustee  of  tbe  mortgage 
(aucb  trustee  apparently  being  itaelf  tbe  owner  of  a  considerable 
amount  of  the  previously  issued  bonds),  or  by  any  holder  of  bonds 
of  tbe  corporation  other  than  tbe  complainant,  except  that  after 
the  final  presentation  of  the  case  in  December  last,  tbe  owner  of  one 
$1,000  bond  informally  advised  the  Commission  that  he  was  in 
accord  with  the  complainant  herein.  Upon  the  final  argument, 
complainant  urged  that  neither  he  nor  any  other  individual  bond- 
holders had  received  notice  of  the  application  upon  which  tbe 
order  complained  of  was  baaed.  No  such  notice  is  required  by 
tbe  Rules  of  Practice  of  the  Commission,  and  a  requirement 
therefor  would  manifestly  be  both  unnecessary  and  impracticable. 
Tbe  purchaser  of  corporate  bonds  must  be  presumed  to  have 
acquired  bis  securities  with  full  knowledge  of  tbe  terms  of  the 
mortgage  under  which  issuance  of  additional  bonds  may  from  time 
to  time  be  made,  such  issuance  in  this  case  being  plainly  condi- 
tioned alone  upon  tbe  requirements  of  the  corporation  as  deter- 
mined by  its  direectora  and  approved  by  this  Commission.     The 
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requirements  of  the  corporation  having  been  thus  determined  and 
duly  certified  to  the  trustees  of  the  mortgage  as  therein  provided, 
and  this  Commission,  after  examination  and  upon  the  recommenda- 
tion of  its  engineers  and  accountants,  having  duly  approved  such 
action,  it  must  be  deemed  Uiat  the  bonds  have  been  properly  issued, 
and  the  order  must  stand  unless  shown  to  have  been  granted  in 
misapprehension  of  essential  facta  or  there  is  established  in  the 
transaction  a  deliberate  exercise  of  bad'  faith  by  the  applicant  cor- 
poration. A  carefal  examination  of  the  record  discloses  no  such 
wrong  doing  on  the  part  of  the  respondent  or  of  its  directors,  and 
uo  such  misapprehension  of  facts  by  this  Commission  in  the 
granting  of  the  order  as  would  compd  or  justify  its  revocation- 

The  principal  allegations  of  the  complainant  are  that  he  was 
the  owner  by  purchase  of  $6,000  in  amount  of  the  $150,000  of 
bonds  the  issue  of  which  was  authorized  in  the  Commission's  order 
of  1912  aforesaid;  that  the  proposed  extension  of  respondent's 
mains  from  Babylon  to  Bay  Shore  and  to  Sayville,  to  meet  the 
cost  of  which  the  issuance  of  $134,000  of  additional  bonds  has  been 
authorized,  were  unwisely  and  improvidently  projected  and  would 
not  prove  remunerative,  and  accordingly  that  the  incidental  bur- 
dens upon  the  corporation  would  impair  the  equity  of  the  bonds 
previously  issued;  that  the  investment  behind  the  first  issue  of 
bonds  was  not  being  properly  maintained,  the  corporation  design- 
ing to  use  part  of  lie  proceeds  of  the  bonds  last  authorized  in 
purchasing  property  to  replace  certain  of  that  which  entered  into 
the  original  security  but  which  had  been  retired;  that  the  esti- 
mated costs  of  the  extension  were  largely  in  excess  of  the  fair  value 
of  the  proposed  construction ;  that  the  respondent  was  selling  gas 
to  another  corporation  at  less  than  cost ;  and  that  if  the  eatimated 
expenditure  should  be  permitted  it  would  result  in  unjustifiable 
profits  to  the  contractors. 

Respondent  interposed  a  general  denial  of  all  alleged  improper 
and  improvident  acts,  asserted  that  the  proposed  extensions  were 
both  wisely  and  necessarily  determined  upon,  and  that  accordingly 
this  Commission  had  acted  properly  in  approving  the  issuance  of 
bonds.    Following  a  hearing,  the  Commission  caused  examinations 
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to  be  made  bj  its  engineers  and  accountants  of  the  aceounta, 
property,  and  affairs  generally  of  the  respondent  corporation. 
Ttese  examinations  disclosed,  and  tJie  ConunisBion  has  accordingly 
determined,  that  the  respondent  had  retired  certain  properly  with- 
out adequately  recognizing  such  fact  in  its  accounts-  The  adjust- 
ments required  properly  to  correct  the  accounts  of  the  corporation 
incidental  to  such  determination  are  embodied  in  concrete  form  in 
the  final  report  of  the  Commission's  division  of  capitalization 
made  under  date  of  December  10,  1914 ;  and  the  recommendations 
in  that  report,  with  the  exception  of  the  proposed  credit  to  fixed 
capital  of  $1,312.94,  which  represents  10  per  cent  of  the  cost  of 
the  respondent  corporatitm's  materials  used  by  the  contractors, 
should  be  forthwith  adopted  by  the  respondent  and  incorporated 
in  its  accounts. 

The  report  of  the  Commission's  experts  and  accountants  and 
the  conclusions  therein  expressed  as  to  the  precise  adjustments  in 
the  accounts  of  the  respondent  which  are  required  properly  and 
adequately  to  cover  l^is  matter  of  replacements  are  underst^x»I  to 
be  satisfactory  to  the  complainant  except  as  to  the  accounting  of 
the  so-called  "  contractors'  profit "  on  the  construction  work  done 
for  the  company.  This  "  contractors'  profit "  was  specifically 
called  to  the  Commission's  attention  after  the  hearings  in  the  case. 
The  respondent's  practice  has  apparently  been  to  procure  prac- 
tically all  of  its  construction  work  done  by  the  E.  L.  Phillips 
Company  at  labor  and  materials  cost  plus  10  per  cent,  although 
in  a  few  cases  the  work  has  been  done  for  lump  sums  and  some 
of  the  gas  mains  were  laid  at  so  much  per  foot.  The  percentage 
mentioned  has  been  characterized  as  "  contractors'  profit ;  "  but  the 
term  is  a  misnomer,  inasmuch  as  a  considerable  portion  of  the 
equivalent  amount  of  the  10  per  cent  charge,  which  of  course 
varies  with  the  character  of  the  construction,  merely  reimburses 
the  contractor  for  actual  expenses,  such  for  example  as  those 
salaries  and  expenses  of  the  members  of  its  organization  not 
specifically  billed  against  the  work,  use  of  plant  and  organization, 
office  costs,  carrying  cost  of  the  money  invested  in  the  work,  and 
many  other  actually  out-of-pocket  expenditures  which  under  the 
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prevaCing  force  contracta  would  not  be  flpeeifically  billed  to  the 
company. 

AlUioTigh  not  allied  in  the  complaint,  it  has  novertbelesa  be«i 
urged  during  the  progress  of  the  inquiry  that  the  E.  L.  Phillipa 
Company  either  controls  or  is  controlled  by  the  respondent  cor- 
poration. We  find  no  proof  of  any  such  relationship.  So  far  as 
the  Conmiission  has  been  able  to  ascertain  from  an  examination 
of  the  books  of  the  construction  company  and  from  the  reports  and 
records  of  the  respondent  and  of  certain  kindred  corporationB,  the 
respondent  does  not  own  any  stock  of  the  E.  L.  Phillips  Company, 
nor  do«  the  latter  own  any  stock  of  the  respondent  corporation. 
Apparently  all  that  can  be  urged  in  support  of  such  alleged  "  con- 
trol "  is  comprised  in  the  fact  that  E.  L.  Phillips,  who  is  the  presi- 
dent of  the  E,  L.  Phillips  Company,  and  certain  of  his  associates  in 
various  lighting  companies  operating  in  Long  Island,  together  own 
rather  more  than  four-fifths  of  the  stock  of  the  respondent  corpora- 
tion, Phillips'  individual  holdings  of  such  stock  being  less  than 
one-balf  thereof.  Nevertheless,  in  verifying  the  charges  to  the 
fixed  capital  accounts  of  the  respondent  in  connection  with  the 
complaint,  the  Commission's  experts  examined  carefully  the  books 
of  the  E.  1.  Phillips  Company,  which  were  freely  pot  at  their  dis- 
position, so  far  as  they  related  to  the  construction  work  which  that 
corporation  did  for  the  respondent.  In  the  course  of  such  exami- 
nation it  became  manifest  that  even  if  there  existed  any  undia- 
cloeed  affiliations  between  the  two  companies,  the  construction  com- 
pany has  not  taken  advantage  of  any  incidental  opportunity  to  reap 
an  midue  profit  upon  its  contract  work.  The  lump  sum  contracts 
made  between  these  two  companies  do  not  disclose  unreasonable 
profits  to  the  construction  company ;  while,  as  expressly  reported 
by  the  Commission's  engineer  (report  of  October  8,  1914),  "the 
item  of  10  per  cent  in  addition  to  direct  labor  and  materials  seems 
to  be  entirely  reasonable  and  will  probably  allow  the  contracting 
company  very  little  if  any  profit" 

Moreover,  in  considering  this  arrangement  with  the  E.  L. 
Phillips  Company  it  is  properly  to  be  noticed  that  an  examinatim 
1^  the  Commission  of  the  property  and  accounts  of  the  respond- 
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ent  covering  the  period  ended  Ntjvembffl  30,  1911,  disdoBed  the 
fact  that  down  to  that  date  the  respondent's  operations  had  resulted 
in  a  substantial  deficit;  and  that  as  it  subsequently  appeared,  since 
the  date  mentioned  and  down  to  the  year  1914  the  corporation 
continued  to  operate  at  an  annual  deficit.  In  view  of  tiiese  facts 
it  may  fairly  be  doubted  whether  without  the  assistance  of  the 
construction  company  the  respondent  corporation  would  have  been 
able  to  readily  dispose  of  its  bonds  upon  as  favorable  a  basis  as 
87  per  cent  of  par,  and  to  provide  such  ■extensions,  additions,  and 
betterments  as  were  considered  essential  to  its  proper  development. 

For  the  reasons  stated,  although  this  Commission  has  repeatedly 
and  consistently  discouraged  the  creation  of  construction  com- 
panies to  undertake  the  work  of  extensions  and  additions  of  public 
service  corporations  which  either  directly  or  indirectly  own 
or  control  such  construction  companies  respectively,  and  has 
invariably  refused  to  sanction  capitalization  by  operating  com- 
panies of  so-called  "  profits "  to  sacii  a.  construction  company 
where  the  transaction  appeared  in  the  slightest  degree  question- 
able, we  find  nothing  improper  or  objectionable  in  the  relations 
thus  far  disclosed  between  the  corporations  under  consideration  in 
this  case,  or  in  the  so-called  "  contractors'  profit "  of  10  per  cent 
on  direct  labor  and  materials  paid  to  the  E.  L.  Phillips  Company 
to  cover  its  other  Intimate  and  necessary  outlay  above  mentioned. 

In  further  support  of  his  contention  that  rights  of  the  owners 
of  bonds  previously  issued  were  being  jeopardized  by  the  respond- 
■ent  corporation  through  its  improvident  and  improper  policy  of 
speculative  extension  and  construction,  the  complainant  referred 
particularly  to  the  extensions  of  the  mains  of  the  corporation  from 
Bay  Shore  to  Babylon,  and  from  Bay  Shore  to  Sayville.  Before 
the  company  was  authorized  to  issue  bonds  tp  provide  for  the  cost 
of  such  extensions  the  matter  was  inquired  into  by  the  Commis- 
sion's engineer,  whose  report  upon  the  project  was  entirely  favor- 
able, his  recommendation  being  that  the  company  should  be  allowed 
to  make  the  proposed  extensions  and  pay  for  the  same  with  the 
proceeds  of  bonds.  If  the  improvement  in  the  income  of  the 
corporation  during  the  past  three  years  is  at  all  indicative,  the 
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reconuQeDdation  of  tie  engineer,  upon  which  the  order  of  the  Com- 
missioQ  was  largely  based,  appears  to  have  been  justified,  and  the 
determination  of  the  respondent  to  make  the  extensions  seems  to 
have  been  wise  and  timely.  The  respondent's  operations  during 
tiie  calendar  year  1912  resulted  in  a  loss  of  $2,500,  and  f<w  the 
year  1913  the  loss  was  $1,163;  but  in  1914  there  resulted  a  profit 
of  $4,025.  Moreover,  it  is  not  to  be  accepted  as  an  invariably  con- 
trolling principle,  that  unless  it  can  be  absolutely  and  unquestion- 
ably demonstrated  that  proposed  extensions  of  mains  will  prove 
immediately  remunerative  the  enterprise  should  not  be  undertaken. 
Under  such  a  doctrine  much  of  the  most  beneficial  as  well  as  ulti- 
mately profitable  development  of  all  kinds  of  tranportation  would 
never  have  been  projected,  much  less  carried  out:  because  in  so 
many  instances  it  is  only  at  the  heels  of  a  developed  availability 
that  use  is  stimulated  to  an  extent  which  vrill  make  the  enterprise 
profitable.  This  conclusion  doee  not  in  the  slightest  degree  con- 
flict with  the  decision  of  this  Commisaion  in  Rochester  Coming 
Elmira  Traction  Company  Matter,  1  P.  S.  C.  166,  187,  cited  by 
the  complainant,  in  which  was  involved  the  probable  earning 
capacity  of  a  brand  new  enterprise  in  its  entirety,  rather  than 
as  in  the  present  case  the  immediate  earning  power  of  a  single 
extension  of  an  enterprise  already  imder  way.  Determination  of 
the  far-reaching  questions  involved  in  the  problems  of  extensions 
is  properly  intrusted  to  the  discretion  of  the  directors  of  the  enter- 
prise; and  unless  manifestly  exercised  in  bad  faith,  or  at  least 
in  plain  disregard  of  the  rights  either  of  the  public  or  the  owners 
of  the  enterprise,  the  discretion  of  the  directors  should  not  be  over- 
ruled by  this  Commission,  which  in  the  exercise  of  its  regulative 
functions  is  not  called  upon  in  questions  of  corporate  administra- 
tion like  that  under  consideration  to  substitute  its  own  point  of 
view  for  that  of  those  directly  responsible  to  the  owners  of  the 
property  and  to  the  public. 

In  view  of  the  favorable  change  in  the  results  of  its  c^rationa, 
the  contention  that  respondenf  a  contract  with  the  South  Shore 
Gas  Company  of  Babylon  for  the  sale  of  gaa  to  the  latter  at  sixty 
cents  per  1,000  cubic  feet  was  a  discrimination  against  the  sellin;:; 
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cOTnpany,  seems  not  borne  out  by  the  facts.  In  computing  the 
coat  of  this  gaa  at  prices  ranging  from  $1.01  to  $2.36  per  1,000 
cubic  feet,  complainant  has  included  many  irrelevant  el^nent 
costs  which  need  not  be  diacuBsed  here. 

In  the  recently  filed  brief  the  complainant  expresses  embarrass- 
ment because  in  the  final  presentation  of  this  case  a  former  mem- 
ber of  this  Commission  appeared  as  counsd  for  the  respondent. 
When  this  fact  was  brought  to  hie  attention  the  gentleman  in 
question  immediately  withdrew  from  the  case,  and  with  the  om- 
sent  of  this  Commission  recalled  a  memorandum  brief  which  he 
had  filed,  which  brief,  as  it  happened,  had  not  then  been  consid- 
ered or  read  by  the  Commission  or  any  member  thereof.  It  may 
properly  be  observed  that  the  Buggestion  in  complainant's  brief 
was  the  first  intimation  of  an  objection  to  the  appearance  in  ques- 
tion. In  the  light  of  the  event  there  can  not  be  the  slightest  doubt 
that  if  objection  had  been  made  at  l^e  hearing  the  appearance 
would  not  have  been  entered. 

The  application  should  be  draiied  and  an  order  entered  to  that 
effect 


All  concur. 
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In  the  Hatter  of  the  Application  of  the  Osweoo  County  Lioht 
iiro  PoWBB  CoMPAiTT,*  under  Section  69  of  the  Public  Service 
CommissioBS  Law,  for  Authority  to  Execute  a  Mortgage  for 
$2,500,000,  and  to  Issue  $1,100,000  Common  Capital  Stock 

Case  No.  800 

In  the  Matter  of  the  Application  of  the  Satmoh  River  Powbb 
CoMPAHT,  under  Section  69  of  the  Public  Service  CommiBBions 
Law,  for  Authori^  to  lasue  Bonda 

Case  Ko.  3393 

In  the  Matter  oS  the  Application  of  the  Sai.moit  Hiveb  Powbb 
Company,  under  Section  69  of  the  Public  Service  Commiasions 
Law,  for  Authority  to  Issue  Bonds  under  an  Existing  Mortgage, 
and  that  Order  of  the  Commission,  Dated  January  29,  1913, 
be  Modified 

Case  No.  4387 

(Pablie  Serrice  Conuniuion,  Second  Distriet,  Juiiki;  20,  1016} 

AppUcadoii  foi  a  first  uneDdatoiy  and  ■opplementairy  Drdci  to  one  made 
July  19,  1914. 

Avthotity  aaked  to  iaane  additional  bonds  to  prorlde  foi  additional  «xp«nd]- 
tnies  In  connKtion  with  matters  autborlud  by  tbe  first  oidei. 

The  original  petition  was  Sled  June  25,  1914,  and  thereon  the  report 
of  th?  division  of  capitalization  of  the  Commission  under  date  of  July 
11,  1914,  and  the  report  of  the  electrical  engineer  under  date  of  July  17, 
1914,  together  with  the  testimony  at  the  hearings  held  on  the  22d  and  23d 
o(  Jul},  1914,  resulted  in  t)ie  Conunisaion  granting  the  original  order 
authorizing  the  Salmon  River  Power  Company  and  its  predecesBor,  the 
Oswego  County  Light  and  Power  Company  to  issue  certain  stocks  and 
bonds  for  the  acquisition  of  necessary  lands  and  water  rights  and  the 
completion  of  a  hydro-electrio  plant.  The  expense  of  this  undertaking  of 
the  company  has  materially  increased  and  to  provide  for  tbia  the  present 
application  is  made.    Hiese  three  applications  were  considered  together. 


*  Now  Salmon  River  Power  Company. 
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By  the  Commission. —  The  Commission  has  heretofore  author- 
ized the  Salmon  River  Power  Company  and  its  predecessor  com- 
pany, the  Oswego  County  Light  and  Power  Company,  to  issue 
$750,000  common  capital  stock  and  $3,535,000  first  mortgage 
bonds  for  the  acquisition  of  the  necessary  lands  and  water  rights, 
and  for  the  construction  and  completion  of  a  hydro-electric  plant 
upon  the  Salmon  river  in  the  county  of  Oswego,  N.  Y.,  suiBcient 
for  producing  80,000  electrical  horse  power  and  delivering  the 
same  at  the  substation  of  the  Niagara,  Lockport  and  Ontario 
Power  Company  in  the  village  of  Solvay,  Onondaga  county,  N.  Y. 
Seven  hundred  thousand  dollars  of  the  capital  stock,  the  entire 
issue  of  which  was  authorized  for  the  acquisition  of  the  necessary 
lands  and  water  rights,  has  been  used  for  such  purposes. 

According  to  the  petition  filed  herein  the  10th  of  February, 
1915,  the  obligations  incurred  under  the  contracts  for  the  con- 
struction and  completion  of  the  80,000  electrical  horse  power 
development  were  $3,428,218.24,  in  partial  payment  of  which 
there  has  been  applied  the  proceeds  of  $8,315,000  of  the  first 
mortgage  bonds,  interest  on  cash  balances  in  working  funds  and 
other  moneys  to  the  aggregate  amount  of  $2,856,529,51,  and  that 
according  to  the  terms  of  the  first  mortgage  and  of  the  order  of 
the  Commission  dated  July  29,  1914,  $30,000  additional  first 
mortgage  bonds  may  be  sold  and  the  proceeds  of  $25,625  realize.! 
by  sale  at  85  per  cent  applied  against  such  indebtedness.  The 
unprovided  for  balance  of  such  indebtedness  is  $546,063.73  and 
the  aforesaid  petition  is  for  authority  to  issue  three-year  6  per 
cent  gold  notes  of  $546,000  at  face  value  in  liquidating  such 
indebtedness. 

Because  of  conditions  in  the  mortgage  to  secure  said  bonds 
$190,000  in  amount  thereof,  the  issue  of  which  has  been  hereto- 
fore authorized  for  the  payment  of  indebtedness  incurred  or  to 
be  incurred  for  the  construction  and  completion  of  the  above 
described  hydro-electric  development,  may  not  legally  be  issued, 
and,  therefore,  the  authority  to  issue  such  bonds  should  be  can- 
celed. An  order  has  been  entered  simultaneously  herewith  reduc- 
ing the  amount  of  5  per  cent  forty-year  first  mortgage  bonds 
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originally  authorized  herein  by  order  dated  July  28,  1914,  from 
$300,000  to  $110,000. 

The  order  herein  of  the  29th  day  of  July,  1914,  expressly 
deferred  far  consideration  on  a  subsequent  application  determina- 
tion by  the  CommiBsioD  of  the  aggregate  amount  of  securities, 
which  would  b©  required,  and  might  properly  be  authorized,  to 
liquidate  in  full  the  indebtednesa  incurred  under  the  oontracta 
for  the  construction  and  completion  of  the  aforesaid  hydroelectric 
development,  and  also  deferred  determination  of  the  proper 
accounting  of  such  indebtedness.  Accordingly,  the  accounts  and 
property  of  the  applicant  have  been  examined  by  the  division  of 
capitalization  and  the  electrical  engineer  of  the  Commission  in 
the  consideration  of  the  aopplemental  application  herein  filed  the 
10th  of  February,  1915,  and  the  adjustments  in  the  accounts  of 
the  applicant,  which  are  ordered  herein,  represent  the  determina- 
tion of  the  Commission  in  the  matter  of  the  accounting  for  such 
indebtedness  which  it  had  previously  deferred.  Likewise,  the 
securities  authorized  herein  are  for  the  payment  of  the  balance 
of  the  indebtedness. 

Now,  therefore,  upon  the  foregoing  record. 

Ordered  as  follows:  1.  That  the  final  report  of  the  division  of 
capitalization  of  the  Commission,  dated  March  19,  1915,  is  hereby 
served  upon  the  Salmon  River  Power  Company,  and  the  proposed 
journal  entries  set  forth  on  pages  14  to  16  inclusive  of  that  report 
shall  be  entered  upon  the  books  of  the  Salmon  River  Power  Com- 
pany, and  within  thirty  days  from  the  service  of  this  order  veri- 
fied proof  ahall  be  submitted  to  the  Commission  that  such  entries 
have  been  made. 

2.  That  the  Salmon  River  Power  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Serv- 
ice Commissions  Law,  to  issue  $546,000  face  value  of  5  per  cent 
three-year  gold  notes,  dated  February  1,  1915. 

8.  That  the  said  notes  of  the  total  face  value  of  $546,000  shall 
be  Bold  for  not  less  than  their  face  value  and  accrued  interest  tj 
give  net  proceeds  of  $546,000. 

4.  That  the  said  notes  of  the  face  value  of  $546,000  so  author- 


,dr,yGoogIe 


State  Defasthbnt  Refokis 


Public  Serrioe  CommiaBion,  Beoond  Diatrict 


ized  or  the  proceeds  thereof  to  the  amount  of  $546,000  shall  be 
used  8olely  and  exclusively  for  the  discharge  of  obligations  to  the 
Erie  Conatmction  Company  incurred  under  the  contracts  for  the 
construction  of  the  petitioner's  hydro-electric  plant  on  the  Salmon 
river  in  the  county  of  Oswego,  N.  T. 

5.  That  if  the  said  notes  of  a  total  face  value  of  $546,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $546,000,  no  por- 
tion of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of  the 
Commission. 

6.  That  none  of  the  said  notes  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Salmon  River  Power 
Company  unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission, 

7.  That  the  Salmon  Eiver  Power  Company  shall  for  each  three 
months'  period  ending  March  31st,  June  30th,  September  30th 
and  December  81st  file  not  more  than  fifteen  days  from  the  end 
of  such  period  a  verified  report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition; 

(b)  To  whom  such  securities  were  sold ; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  of  the  proceeds  for  the  purpose 
specified  herein  during  such  period,  and  stating  to  what  account 
or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  the  proceeds 
thereof  expended,  the  report  shall  set  forth  such  fact. 

8.  That  the  Salmon  Eiver  Power  Company  shall,  within  thirty 
days  from  the  date  of  this  order,  credit  the  subaccounts  of  its 
fixed  capital  in  the  amounts  set  forth  in  the  column  headed 
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"  percentages  added,"  on  page  20  of  the  report  of  the  division  of 
capitalization,  dated  March  19,  1915,  which  column  totals  $418,- 
571.94,  and  also  credit  the  account  "  Buapense  —  advance  for 
snndrj  purposes  "  in  the  amount  of  |825  and  charge  the  total  of 
these  items,  viz.:  $413,396.94,  to  an  account  to  be  called  "  bub- 
pense  —  to  be  amortized,"  which  suspense  account  shall  be  amor- 
tized by  debiting  the  account  "  other  contractual  deductions  from 
income  "  and  concurrently  crediting  the  account  "  suspense  to  be 
amortized,"  according  to  the  following  program:  $23,896.94  in 
the  calendar  year  1916,  and  thereafter  at  the  rat»  of  $20,500  each 
calendar  year  until  the  account  shall  have  been  completely  amor- 
tized, provided  that  the  petitioner  may  amortize  the  said  sum 
more  rapidly  than  herein  provided  if  it  so  desires  by  crediting  the 
account  "  suspense  —  to  be  amortized  "  and  debiting  the  account 
"  corporate  surplus  "  with  the  excess  so  credited  over  the  amount 
required  as  above  specified. 

9.  It  is  nevertheless  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clauses  Nos.  1  and  9  hereof, 
this  order  shall  not  be  effective,  and  particularly  that  no  securities 
shall  be  issued  or  sold  hereunder  by  the  applicant,  nor  shall  the 
issue  or  sale  of  any  such  securities  be  deemed  to  have  been 
approved  and  authorized  by  this  Commission  unless  and  until  the 
journal  entries  required  by  ordering  clauses  Nos.  1  and  9  of  this 
order  to  be  made  upon  the  books  of  the  Salmon  River  Power  Com- 
pany within  thirty  days  from  the  date  of  this  order,  shall  have 
been  made,  reported  to  and  approved  as  sufficient  by  this 
Conmiisslon. 

10.  That  the  authority  contained  in  this  Mder  to  issue  secur- 
ities is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof,  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation,  duly  authorized  by 
its  board  of  directors,  accepting  this  order  with  all  its  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 
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Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  notes 
herein  authorized  ia  reasooahly  required  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  eixpenses  or  to  income,  except 
$413,396.94,  which  ia  properly  chargeable  to  income. 


In  the  Matter  of  the  Complaint  of  Ralph  A.  Hartee  of  Moravia 
against  Lehigh  Valley  Railroad  Company,  a^ing  for  Addi- 
tional Passenger  Car  Service  between  Cortland  and  Auburn 

Case  No.  5002 

(Public  Service  CommiuiaD,  Second  Diatrict,  January  25,  1S10) 

Steam  tkilroada  —  the  CommlBBlon  will  not  ordei  additional  tiain  service  in 
behalf  of  a  limited  nambei  of  pationg  foi  convenience  ratliei  than 
iufxttity. 

While  adequate  public  •ervice  may  require  the  operation  of  certain 
unprotitable  trainB,  the  CommiBHion  will  not  order  additional  train 
aerricp  where  the  existing  aervi^^e  seems  to  be  In  quantity  adequate  and 
the  additional  serrice  is  Bought  by  a  Limited  number  of  patrons  as  a 
matt«r  of  convenience  rather  than  necessity  and  would  almost  certainly 
be  unprofitable  in  itself  and  would  decreaee  the  revenues  of  trains  already 
operated,  the  entire  passenger  business  of  the  divisions  concerned  being 
conducted  at  a  loss. 

The  Commission  will  not  require  a  radical  change  in  tite  schedules  of 
existir.g  trains  which  have  been  in  effect  a  number  of  years  and  which 
on  the  whole  meet  the  convenience  of  the  traveling  public,  in  order  better 
to  meet  the  convenience  of  a  email  portion  of  that  public 

In  the  light  of  evidence  as  to  the  coat  of  operating  steam  pasaenger 
trains  locally,  the  inadequate  returns  therefrom  in  territory  not  densely 
populated  and  the  known  facts  concerning  recent  decreases  In  the  operat- 
ing revenues  of  such  trains,  it  was  suggested  that  the  carriera  endeavor 
by  cheaper  methods  to  provide  more  convenient  service. 

Ralph  A.  Harter,  Moravia,  in  person ;  Clayton  R  Lusk,  Cort- 
laud,  N.  T.,  and  Wing  T.  Parker,  Moravia,  N.  Y.,  as  attorneys 
for  complainant. 

K.  W.  Barrett,  143  Liberty  street,  New  York  city,  Assistant 
General  Solicitor,  for  respondent. 
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Ibyiitb,  Commiesionei. —  Wliile  this  complaint  ia  made  in  the 
name  of  Mr.  Harter  alone,  it  is  as  he  etatea  realty  on  behalf  of  a 
large  number  of  people  residing  in  Cortland,  Moravia,  Auburn, 
and  neighboring  points,  who  aak  additional  service  between  Cort- 
land, Auburn,  and  intermediate  stations.  The  basis  of  the  com- 
plaint ia  a  deeire  for  a  train  between  Cortland  and  Auburn  reach- 
ing Auburn  between  8  and  9  a.  m.,  and  a  return  train  leaving 
Auburn  in  the  early  evening.  It  is  su^ested  that  a  gasoline  car 
mi^t  be  installed  whereby  the  service  could  be  rendered  at  less 
coat  than  by  a  steam  train.  The  respondent  challenges  the  power 
of  the  Commission  to  compel  the  use  of  such  a  car.  Without 
determining  this  question,  although  the  writer  has  little  doubt 
of  the  authority  of  the  Commission  to  direct  a  change  in  motive 
power  when  necessary  to  provide  adequate  facilities,  it  is  sufficient 
to  say  that  experience  with  such  cars  under  the  topographical 
and  climatic  conditions  of  the  State  of  New  Tork  is  too  limited 
to  warrant  the  Commission  at  this  time  in  compelling  their  use. 
The  inquiry  is  therefore  narrowed  to  the  purpose  of  determining 
whether  the  road  should  install  early  morning  and  early  ev^iing 
train  service  as  desired  by  the  complainants  in  order  that  its  serv- 
ice shall  be  adequate,  just,  and  reasonable.  The  L^i^  Valley 
Kailroad  Company  operates  its  Auburn  division  from  Sayre, 
Peon.,  where  it  connects  with  the  main  line,  throu^  Owego  to 
North  Fairhaven  on  Lake  Ontario,  passing  through  Auburn; 
and  also  operates  its  Elmira  and  Cortland  division  from  Elmira 
to  Camden,  connecting  with  its  main  line  at  Van  Etten  and  pass- 
ing through  Cortland.  These  two  divisions  cross  at  Freeville. 
The  city  of  Cortland  is  geograjJiically  easterly  from  Freeville, 
and  Auburn  is  reached  from  Cortland  by  the  Freeville  connection. 
Groton,  Locke,  and  Moravia  are  stations  between  Freeville  and 
Auburn.  The  other  points  affected  would  be  MoLean,  between 
Cortland  and  Freeville,  and  certain  other  very  small  places 
between  Freeville  and  Auburn. 

On  the  Auburn  division  there  are  now  operated  from  Sayre 
to  Auburn  on  week  days  two  trains  daily:  one  leaves  Sayre  at 
1:20  A,  M.,  Freeville  9:40,  and  arrives  at  Auburn  at  10:58;  the 
StAia  Dm.  Sept. — You  7  11 
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Other  leavea  Sayre  at  4:15,  Freeville  6:20,  and  arrives  at  Aubnm 
at  7 :30  p.  m.  From  Auburn  to  Sayre  there  are  three  trains  daily 
on  we^  days :  the  latest  leaves  Auburn  at  4 :50  p.  m.,  Freeville 
6 :85,  and  arrives  at  Sayre  at  8 :35.  On  the  Elmira  and  Cortland 
branch,  tiiere  are  betweesi  Elmira  and  Canastota  on  week  days 
two  trains  each  way  daily.  These  are  bo  arranged  as  to  connect 
at  Freeville  witii  trains  each  way  on  the  Auburn  division.  In 
addition  to  this  service,  a  train  leaves  Cortland  at  11:30  a.  u., 
passes  Freeville  at  11:52,  and  arrives  at  East  Ithaca  at  12:10. 
A  counter  train  leaves  East  Ithaca  at  12 :30,  arrives  at  Freeville 
at  12 :50,  and  at  Cortland  at  1 :10  p.  m.  This  last  train  carries  a 
ear  from  East  Ithaca  to  Auburn,  arriving  at  Auburn  at  2 :05  p. 
M.>  connecting  there  with  a  train  on  the  Auburn  road  of  the  New 
York  Central  which  in  turn  connects  with  the  Empire  State 
Express  of  the  main  line. 

There  are  no  large  cities  on  either  division.  Auburn  with 
approximately  37,000  inhabitants;  Ithaca,  reached  from  East 
Ithaca,  with  about  17,000  inhabitants;  Elmira  with  about  37,000 
inhabitants;  and  Cortland  with  about  13,000,  are  the  most  popu- 
lous places.  Groton  has  about  1,200  inhabitants  and  Moravia 
about  1,300.    The  other  points  have  less  than  500  each. 

The  schedule  problem  with  the  railroad  company  is  chiefly  to 
afford  connections  for  its  patrons  with  its  main  line  at  Sayre  or 
Van  Etten,  and  with  the  Auburn  branch  of  the  New  York  Cen- 
tral at  Auburn,  and  the  main  line  of  the  New  York  Central  at 
Canastota.  There  are,  however,  lees  important  connections  at 
some  other  points.  In  order  to  afford  these  connections  for 
patrons  of  both  divisions  the  trains  are  scheduled  as  at  present: 
trains  each  way  on  each  division  meeting  at  Freeville  about  9 :30 
A.  H.  and  about  6 :20  p.  m.  Trains  have  been  operated  substan- 
tially on  this  schedule  for  a  great  many  years.  The  public  is 
accustomed  to  the  arrangement  and  people  along  the  two  lines 
have  largely  adjusted  their  affairs  with  reference  to  it  The  time 
of  the  Freeville  meets  is  substantially  fixed  by  the  schedules  of 
main  line  trains  and  New  York  Central  trains.  The  inconven- 
ience resulting  from  destroying  this  arrangement  would  be  vastly 
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greater  than  tii©  inconvenieBces  to  which  the  complainants  are 
subjected  by  reason  of  not  having  an  earlier  train  to  Auburn  and 
a  later  train  out  of  Auburn.  Indeed,  it  is  not  probable  that  the 
complainants  themselves  would  feel  that  thnr  general  needs  were 
served  by  making  a  radical  change  in  these  trains  and  destroying 
their  present  connections.  The  noon  train  from  Cortland  to  East 
Ithaca,  East  Ithaca  to  Cortland,  and  Freeville  to  Auburn,  is  a 
great  oonvemieoce  aa  it  affords  eastern  connection  with  the  Empire 
State  Express  at  Syracuse.  To  abandon  it  would  be  to  disregard 
the  convenience  of  all  the  communities  served.  It  is  perfectly 
clear  that  if  the  wants  of  the  complainants  are  to  b©  satisfied  it 
must  be  by  as  additional  train  leaving  Cortland  approximately  at 
6:30  A.  u.,  and  proceeding  directly  to  Freeville  and  Auburn  so 
aa  to  arrive  in  Auburn  before  9  a.  u.  Ketuming,  it  would  leave 
Auburn  after  the  arrival  of  train  No.  11  on  the  Auburn  road 
of  the  Central  which  is  now  at  6 :32  p.  m.  There  waa  a  little  evi- 
dence tending  to  show  overcrowding  of  existing  trains.  It  is 
probable  that  this  may  occur  under  special  circumstancee.  The 
evidence,  however,  as  to  the  number  of  pasaengers  carried  shows 
that  there  can  be  no  general  condition  of  overcrowding,  and  the 
writer  of  this  opinion  has  sufBcient  occasion  to  use  some  of  the 
trains  in  question  to  justify  the  statement  tiiat  the  event  must  be 
extremely  rare.  An  extra  car  on  such  occasions  would  remedy 
such  a  condition.  An  additional  regular  train  for  any  such  pui^ 
pose  would  be  absurd. 

The  real  complaint  is  that  passengers  bound  to  Auburn  from 
Cortland  and  intermediate  points  can  not  under  existing  condi- 
tions reach  Auburn  until  10:58  a.  u.  Cortland  is  in  Cortland 
county;  McLean,  Freeville,  and  G-roton  are  in  Tompkins  county; 
Moravia  and  Locke  are  in  Cayuga  county,  of  which  Auburn  is  the 
county  seat.  People  in  Moravia  and  Locke  having  occasion  to  go 
to  Auburn  on  judicial  business  are  undoubtedly  placed  at  a  great 
inconvenience  by  not  being  able  to  leave  their  homes  in  .the  morn- 
ing and  reach  Auburn  at  the  time  the  courts  open.  There  are 
between  Moravia  and  Auburn  a  number  of  stations  on  Owasco 
lake  used  largely  by  residents  of  Auburn  who  have  summer  cot- 
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tagea  near  the  stations.  An  early  train  into  Auburn  would  cer- 
tainly add  to  their  comfort  but  they  do  not  soem  to  complain. 
There  are  certain  industries  at  Cortland  and  Groton  employing 
traveling  salesmen  who  reside  at  those  points.  Some  salesmen 
also  reside  in  Moravia.  These  salesmen  desire  to  get  to  Auburn 
in  time  for  earlier  connection  with  the  New  York  Central.  Shop- 
pers from  all  the  points  desire  occasionally  to  go  to  Auburn  or 
to  Syracuse.  Under  present  arrangements  they  can  go  to  Auburn 
and  have  about  six  hours  there  for  shopping  purposes.  They 
suffer  no  hardships  in  being  restricted  to  six  hours.  Keeidents 
of  Cortland  can  reach  Syracuse  by  the  Delaware,  Lackawanna 
and  Western  and  have  ample  time  for  shopping  and  other  pur- 
poses. Those  residing  between  Freeville  and  Auburn  and  desir- 
ing to  go  to  Syracuse  find  their  time  limited.  They  can  not  leave 
Auburn  on  the  New  York  Central  until  11:59  a.  m.,  arriving  at 
Syracuse  at  1:15  p.  u. ;  and  they  must  leave  at  2:36  f.  m.  and 
wait  in  Auburn  from  3 :34  until  4 :60.  They  may,  however,  extend 
this  time  by  using  the  Auburn  and  Syracuse  electric  railroad.  In 
view  of  this  situation  it  is  somewhat  curious  that  certain  Auburn 
merchants  appeared  at  the  hearing  in  support  of  the  complaint 
It  is  asserted  that  the  inconvenience  caused  by  the  late  arrival  of 
the  first  train  in  Aubum  is  so  great  that  many  people,  especially 
traveling  men,  hire  automobiles  to  take  them  to  Aubum.  Support 
is  lent  to  this  by  evidence  offered  by  the  railroad  company  that 
the  average  number  of  passengers  carried  from  Moravia  to  Aubum 
on  the  morning  train  from  August  12  to  September  10,  1915, 
was  fifteen  a  day,  and  the  average  number  carried  from  Aubum 
to  Moravia  on  the  late  afternoon  train  was  twenty  a  day.  It  does 
not,  however,  follow  that  five  passengers  a  day  took  automobiles 
from  Moravia  to  Aubum  and  returned  by  train.  It  must  be 
remembered  that  there  is  a  train  in  the  early  afternoon  which 
doubtless  carried  some  passengers  to  Aubum  who  returned  on  the 
4:50  train.  This  phase  of  the  case  may  be  summed  up  by  the 
statement  that  an  earlier  train  into  Aubum  and  a  later  train  out 
of  Auburn  would  undoubtedly  serve  the  convenience  of  a  considei^ 
able  ntmiber  of  patrons  but  that  the  wTiating  service  satisfies  their 
necessities. 
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There  was  much  einlduice  relating  to  the  reveDuee  of  the  exiat- 
ing  trains  and  the  expenses  of  operation.  This  is  imptfrtant  only 
as  throwing  light  on  the  probable  revenue  and  cost  of  an  addi- 
tional train.  The  evidence  bearing  directly  upon  the  subject 
of  cost  of  operation  tends  to  show  an  actual  operating  coat  of  an 
additional  train  of  fifty-four  cents  a  train-mile.  The  respondent 
claims  that  there  should  he  added  to  this  a  proportion  of  grawal 
railroad  expenses  and  overhead,  and  also  eighty-one  and  one-half 
cents  for  extra  telegraph  operators  which  it  is  claimed  would  be 
required.  The  figures  on  extra  operators  can  not  be  accepted 
because  based  upon  the  theory  that  extra  operators  would  have  to 
be  supplied  at  practically  all  stations  on  both  diviaioDS.  These 
mi^t  have  to  be  supplied  were  the  schedule  of  existing  trains 
changed  to  meet  the  demand  of  the  complainants.  Some  extra 
curators  might  he  required  to  meet  the  longer  hours  of  operation 
if  instead  of  chan^ng  existing  schedules  a  train  were  added  as 
proposed.  The  record  does  not  enable  us  to  determine  the  amount 
of  this  ratpense.  Undoubtedly  there  would  he  some  addition  to 
station  expenses  and  some  additional  general  expense  but  we  have 
not  the  basis  for  computation.  It  would  not  be  proper  to  allocate 
to  this  additional  train  for  the  purpose  of  this  inquiry  its  propor- 
tion of  the  railroad's  fixed  charges  and  so-called  overhead  expenses. 
The  actual  increase  of  such  charges  because  of  adding  this  one 
train  would  be  inconsiderable.  The  fifty-four  centa  per  train- 
mile  for  actual  out-of-pocket  operating  expenses  must  be  accepted. 
It  is  not  disproportionate  judged  by  evidence  in  other  cases  relat- 
ing to  trains  similar  in  character.  Taking  two  cents  and  a  half 
per  mile  as  the  average  revenue  per  passenger,  it  would  require 
twenty-two  passengers  a  car-mile  to  meet  this  operating  expense. 

From  August  6  to  September  9,  1915,  the  average  number  of 
tickets  sold  from  Cortland  to  Auburn  and  intermediate  points 
was  26  per  day;  from  Auhum  to  Cortland  and  intermediate 
points,  50  per  day.  Of  the  latter,  16  were  sold  to  Owaaco 
lake  points  and  indicate  exclusive  summer  travel.  From  August 
23rd  to  August  28th  the  revenue  per  train-mile  on  existing  trains 
was  fifty-seven  cents  from   passengers  between  Cortland  and 
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Auburn  and  intermediate  points;  and  for  the  same  period  the 
average  revenue  per  train-mile  for  all  trains  operated  on  both 
divisions,  including  all  points,  was  ninety  cents  per  train-mile. 
It  might  be  that  the  train  desired  would  in  itself  meet  diis  bare 
operating  expense,  but  its  revenue  would  to  a  ver;  large  extent  be 
taken  from  that  of  the  existing  trains.  It  is  impossible  to  reach 
the  conclusion  that  the  additional  travel  carried  by  adding  the 
train  would  evwi  approximately  meet  the  bare  out-of-pocket  oper- 
ating expense,  to  say  nothing  of  expenses  we  are  not  able  to 
calculate  but  which  undoubtedly  would  exist. 

It  must  not  be  inferred  that  a  railroad  should  not  be  required 
in  any  instance  to  operate  a  train  the  operation  of  which  taken 
alone  is  unprofitable.  On  the  contrary,  the  proper  service  of  the 
public  may  frequently  require  the  operation  o£  certain  unprofit- 
able trains.  Here,  however,  we  have  a  case  where  the  total  train 
service,  whether  judged  by  the  actual  number  o£  passengers  cai^ 
ried  or  by  comparison  with  local  service  in  other  parts  of  the  State 
and  of  the  country,  seems  to  be  adequate ;  where  the  additional 
service  is  sought  by  a  limited  number  of  patrons  because  of  cod- 
venience  and  not  of  necessity ;  where  the  additional  service  would 
almost  certainly  be  unprofitable  in  itself  and  would  decrease  the 
revenues  of  trains  already  operated.  Moreover,  there  is  evidence 
to  show  that  the  entire  passenger  traffic  of  the  two  divisions  con- 
cerned is  conducted  at  a  loss.  Under  all  these  circumstances  it 
seems  clear  that  the  Commission  should  not  require  the  railroad 
to  afford  the  additional  service,  and  that  if  it  should  undertake 
BO  to  do  the  order  could  not  stand  the  scrutiny  of  court  review. 

While  therefore  the  case  must  be  dismiased,  it  presents  a  typical 
instance  of  a  general  condition  which  should  have  the  immediate 
and  earnest  consideration  of  the  railroad  companies.  The 
decrease  in  local  passenger  traffic  has  caused  much  uneasiness  and 
considerable  discussion.  The  general  policy  so  far  pursued  has 
been  that  refiected  in  an  address  by  the  president  of  an  important 
road  who  has  otherwise  given  evidence  of  his  sense  of  responsi- 
bility to  the  publia  This  policy  is  "  to  offset,  so  far  as  we  can 
with  propriety,  this  fall  in  busiuess  by  wise  economies  and  reason- 
able curtailments  of  service."    "Wise  economies"  are    always 
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desirable;  "curtailments  of  aerrice,"  reasonable  or  uoreasonable, 
are  not  always  the  means  of  improving  conditions.  The  State 
of  New  York,  to  a  greater  extent  than  most  States,  baa  been 
engaged  in  the  improv^uent  of  its  highways.  The  system  has 
reached  such  a  development  that  most  points  of  travel  may  now 
be  reached  by  highway  throughout  all  seasons.  Concnrrently 
with  the  decrease  in  local  passenger  travel  there  has  come  a  de- 
velopment of  the  automobile,  A  few  years  ago  the  summer  toy 
of  the  rich  man,  it  has  now  become  the  convenient  passenger  and 
freight  vehicle  for  almost  all  classes.  It  is  safe  to  assume  that 
its  use  will  not  diminish.  Men  experienced  in  railroad  affairs 
constantly  connect  the  rise  of  the  automobile  and  the  fait  in  rail- 
road local  passenger  traffic  as  cause  and  effect.  The  electric  rail- 
roads, althou^  they  themselves  feel  keenly  the  reeults  of  auto- 
mobile o(Hiipetition,  are  also  active  and  effective  competitors  with 
the  steam  roads  for  local  travel.  In  short,  the  familiar  local 
train,  composed  of  locomotive,  baggage  and  express  car,  and 
two  or  three  coaches,  is  in  a  state  of  obsolescence.  Those  who 
can  find  other  means  of  transportation  are  unwilling  to  use  trains 
which  make  frequent  stops  uid  long  stops  for  the  purpose  of 
handling  express  and  mail  matter.  Such  trains  carry  only  those 
who  have  no  other  available  means  of  transportation.  Some 
cheaper,  faster,  and  more  comfortable  method  of  transporting 
local  passengers  must  be  adopted  or  else  the  railroads  must  con- 
tinue to  transport  them  at  a  loss  in  spite  of  wise  economies  and  in 
spite  of  reasonable  curtailment  of  service.  As  already  stated, 
experience  under  conditions  prevailing  in  this  State  is  insufficient 
to  demonstrate  that  the  gasoline  car  is  the  proper  means  of  supply- 
ing the  demands  of  the  public  for  local  transportation  with  a  fair 
return  to  the  carrier.  It  is  not  altogether  creditable  to  the  enter- 
prise of  the  carriers  that  experience  is  so  limited.  The  stretches 
of  road  we  have  been  considering  are  not  unfavorable  to  experi- 
mentation of  this  character.  It  is  possible  that  the  Lehigh  Val- 
ley Railroad  Company  might  not  only  meet  the  convenience  of 
the  complainants  in  this  case  but  aid  materially  in  affording  a 
solution  of  the  local  passenger  problem  if  it  should  by  actual 
experiment  determine  whether  or  not  the  solution  lies  in  the 
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direction  indicated.  There  ia  evidence  in  the  record  that  gaaoline 
cars  have  been  operated  on  the  Central  New  York  Southern 
between  Auburn  and  Ithaca  at  an  expense  of  less  than  twenty- 
nine  cents  per  mile.  This  operation,  however,  has  not  continued 
long  enough  to  determine  the  important  factor  of  depreciation, 
If  the  solution  does  not  lie  in  gasoline  it  must  be  found  elsewhere, 
and  it  i^  high  time  that  this  and  other  railroads  should  seek  it. 


Li  the  Matter  oi  the  Complaint  of  Eesidehtb  op  the  Citt  of 
■  Lackawanha  and  the  Towns  op  Hamburq  and  East  Ham- 
BDBO,  Ebib  County,  against  The  Lehioh  Valley  Raiceoao 
Company,  The  Pennsylvania  Raileoab  Company  and  Thb 
New  Tore  Cbnteal  Railboad  Company  (The  Tbkhinal 
Railway  of  Buffalo)   as  to  floods. 

Case  No.  4869. 
(Patillc  Serrioe  CoromiBsion,  Second  District,  January  2S,  lOlS) 

Wlwre  the  floodinz  of  ■  hislitoad  ti  caused  by  railroad  fills  an  apportion- 
ment  of  the  ezpenaea  involved  la  important  and  eqnal  division  of  aodt 
expense  ia  piopei. 

The  Abbott  highroad  rtma  in  a  northerly  and  Boutherly  direction  in 
the  city  of  Lackawanna  and  vicinity.  The  toad  liai  suffered  from  floods 
caused  by  the  depression  of  the  highway.  The  application  herein  is 
for  relief  from  the  existing  conditiona  Tracks  of  the  Pennsylvania 
Railroad,  the  Lehigh  Valley  Railroad,  Terminal  RailwMy  of  Buffalo,  now 
merged  into  the  New  York  Central  Bailroad  are  carried  across  the  said 
Abbott  road  on  filla.  The  flooding  complained  of  can  be  entirely  removed 
by  improving  and  properly  maintaining  the  present  ditch,  conatructing 
another  connecting  ditch  and  building  a  new  culvert  under  the  Buffalo, 
Rochester  and  Fittaburgh  tracks.  Tills  work  to  be  done  at  the  equal 
expense  of  the  Lehigh  Valley,  the  Pennsylvania  and  the  Kew  Yorit 
Central  Bailrosd  Company,  the  Buffalo,  Bocbester  and  Pittsburgh  Bail- 
way  Company,  the  Buffalo  Southern  Bailway  Company  and  the  city  of 
Lackawanna. 

By  the  Commission. —  This  complaint  was  presented  by  cer- 
tain citizens  of  the  city  of  Lackawanna  and  vicinity  having  occa- 
sion to  use  what  is  known  as  the  Abbott  road,  against  the  Lehigh 
Valley  Railroad  Company,  the  Pennsylvania  Railroad  Company 
and  the  New  York  Central  Railroad  Company.     It  alleged  that 
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the  Abbott  road  suffered  from  floods  caused  by  the  depression  of 
the  hi^way  in  order  to  pass  under  the  railroads.  The  petition 
Bought  relief  from  these  conditions.  The  Abbott  road  runs  in  a 
northerly  and  southerly  direction.  A  single  track  of  the  Pennsyl- 
vania railroad  and  a  single  track  of  the  L^igh  Valley  railroad 
run  aide  by  side  in  an  easterly  and  westerly  direction  and  are  used 
concurrently  as  a  double  track  railroad  by  the  two  companies. 
These  tracks  are  carried  on  a  fill  and  over  the  Abbott  road.  South 
of  these  tracks  a  single  track  railroad  was  built  by  the  Terminal 
Railway  of  Buffalo,  now  merged  into  the  New  York  Central 
Kailroad  Company.  This  is  also  carried  on  a  fill  easterly  and 
westerly  and  also  crosses  the  Abbott  road  overhead.  The  Abbott 
road  was  depreesed  in  order  to  provide  these  underpaasea.  Ap- 
proximately one-half  a  mile  west  of  the  Abbott  road  the  Buffalo, 
Bocheater  and  Pittsburgh  railroad  is  carried  over  all  three  of  the 
tracks  hereinabove  mentioned  on  a  higher  fill-  The  construction 
over  the  Abbott  road  was  by  virtue  of  proceedings  before  the 
former  railroad  commission.  The  Buffalo  Southern  Railway,  an 
electric  road,  has  its  track  along  the  Abbott  road.  It  waa  found 
that  the  Abbott  road  and  adjoining  lands  were  from  time  to  time, 
overflowed,  and  in  1908  the  matter  was  brought  to  this  Commis- 
sion by  a  complaint  As  a  result  all  the  railroads  concerned  and 
the  town  of  West  Seneca,  which  was  then  the  municipality  in 
which  the  region  lay,  recognized  their  joint  responsibility  and 
entered  into  a  contract  by  which  certain  provisions  were  made 
whereby  it  was  hoped  to  relieve  the  conditions  complained  of,  the 
parties  agreeing  to  share  the  expense  in  equal  parts.  Under  this 
agreement  an  existing  ditch  from  the  Abbott  road  across  land  of 
one  John  B.  Weber  waa  enlarged  to  carry  water  from  an  existing 
pipe  under  the  Abbott  road  and  from  adjoining  lands  to  an  exist- 
ing pipe  under  the  Buffalo,  Rochester  and  Pittsburgh  embankment 
and  thence  westerly  into  a  creek  known  as  Smokes  creek.  Certain 
other  provisions  were  also  made.  The  Terminal  Railway  of  Buf- 
falo was  to  maintain  the  ditch  for  a  term  of  six  years.  This 
period  ratpired  in  1914  but  it  would  seem  that  the  ditch  had  not 
been  properly  maintained  for  a  considerable  period  prior  to  that 
time.    At  any  rate  the  floods  continued  or  recurred  and  the  present 
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complaint  was  filed.  The  matter  came  on  for  bearing  and  it  was 
objected  by  tbo  original  reapondenta  that  all  the  parties  to  the 
agreement  of  1908  should  be  parties  to  this  proceeding.  Accord- 
ingly the  Buffalo,  Kocheater  and  Pittsburg  Eailway  Company, 
the  receiver  of  the  Buffalo  Southern  Railway  Company  and  the 
city  of  Lackawanna,  which  had  in  the  meantime  beai  extended  to 
embrace  the  land  involved,  were  made  reepondenta.  Conferencea 
have  been  held  by  the  engineers  and  attorneys  of  the  different 
parties  and  another  hearing  held.  The  only  absolutely  certain 
measure  of  relief  is  to  raise  the  tracks  of  tho  Prainaylvania  rail- 
road, the  Lehigh  Valley  railroad  and  the  New  York  Central  rail- 
road, thus  permitting  the  elevation  of  the  Abbott  road.  This 
would  require  a  vwry  extended  elevation  of  the-Buffalo,  Rochester 
and  Pittsburgh  railway  which  is  already  on  a  high  embankment 
It  would  necessarily  be  by  virtue  of  a  proceeding  under  section 
dl  of  the  Bailroad  Law  and  the  expense  to  the  city  of  Lackawanna 
and  to  the  state  if  not  to  the  railroads  would,  under  present  ccm- 
ditions,  be  prohibitive.  It  se^ns,  however,  that  the  evil  may  be 
minimized  and  perhaps  entirely  removed  by  improving  and 
properly  maintaining  the  present  ditch,  constructing  another  con- 
necting ditch  and  building  a  new  culvert  under  the  Buffalo, 
Rochester  and  Pittsburgh  tracks.  Provision  must  also  be  made 
for  future  maintenance.  The  Buffalo  Southern,  now  in  the  hands 
of  a  receiver,  is  in  one  sense  most  directly  interested  because  tho 
floods  on  the  Abbott  road  at  times  prevent  the  operation  of  its  cars. 
A  provision  can  best  be  made  for  maintenance  by  putting  the 
direct  responsibility  therefor  upon  tho  receiver  or  his  successors 
in  title  to  the  Buffalo  Southern  property,  as  agent  for  the  other 
parties  concerned.  The  town  of  West  Seneca  and  the  five  rail- 
roads recognized  their  joint  responsibility  in  the  former  contract 
It  is  impossible  to  determine  the  d^ree  to  which  each  of  the 
various  structures  contribute  to  the  floods.  The  floods  are,  how- 
ever, due  to  the  combined  effect  of  all  the  structures.  As  appoi^ 
tionment  is  impossible  an  equal  division  of  the  expense  seems  to 
be  proper.     It  is,  therefore 

Ordered  (1)  That  the  main  drainage  ditch  extending  throngh 
the  Weber  lands  he  cleaned  out  and  excavated  to  a  true  section, 
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the  bottom  thereof  to  be  on  a  coDtiauous  and  even  grade  through- 
out, and  that  said  ditch  be  maintaiued  in  proper  condition  bj 
^tematic  cleaning,  to  prevent  growth  of  weeda  or  other  ohatruc' 
tiona  that  would  interfere  with  uninterrupted  flow  of  water: 

(2)  That  a  drainage  ditch  be  constructed  from  the  catch  basin 
under  the  Lehigh  VaUe;  Railroad  Company's  bridge  to  connect 
with  the  "main  drainage  ditch  through  the  Weber  lands,  the  object 
of  this  ditch  being  to  permit  flow  of  water  from  the  subways  in 
case  of  stoppage  of  catch  basin  inlets  or  pipe  leading  therefrom; 

(3)  That  the  creek  bed  on  the  down  aide  of  the  Euffal<^ 
Bochester  and  Pittsburgh  Railway  tracks  be  excavated  so  as  to 
permit  free  and  uninterrupted  flow  of  water  discharged  into  it ; 

(4)  That  the  existing  culvert  under  the  Buffalo,  Rochester  and 
PittfA>argh  railway,  to  which  drainage  from  the  Abbott  road  and 
Burroimding  lands  is  tributary,  be  enlarged  either  by  the  addition 
of  another  pipe  of  diameter  equal  to  the  pipe  now  in  position,  or 
by  the  removal  of  the  present  pipe  and  the  construction  of  a  new 
box  culvert  with  an  area  of  opening  of  not  less  than  thirty-six 
square  feet; 

(5)  That  systcanatic  inspection  of  the  entire  drainage  worhs  be 
made  at  least  once  every  month  between  the  months  of  May  and 
November  and  at  least  once  every  two  months  or  as  much  oft^ier 
as  may  appear  necessary  between  Novanber  and  May  of  the 
following  year  and  any  work  shown  to  be  necessary  by  such  inspec- 
tion to  be  performed  immediately  thereafter; 

(6)  That  the  receiver  of  the  Buffalo  Southern  Railway  Com- 
pany, his  successor  or  successors  in  office,  or  the  successor  in  title 
to  the  proper^  of  said  railway  company  shall  act  as  agent  for 
all  the  respondent  railroads  and  for  the  city  of  Lackawanna  in 
carrying  ont  the  work  under  this  order  except  that  the  new  or 
additional  culvert  under  the  Buffalo,  Rochester  and  Pittsburg 
Railway  embankment  may  be  constructed  directly  by  the  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company,  if  it  so  elects.  The 
cost  of  all  the  construction  and  improvements  to  be  borne  in 
equal  parts  by  the  Lehigh  Valley  Railroad  Company,  the  Pennsyl- 
vania Railroad  Company,  the  New  York  Central  Railroad  Com- 
pany, the  Buffalo,  Rochester  and  Pittsburgh  Railway  Company, 
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the    Buffalo    Southern    Railway    Company    and    (he    city    of 
Lackawanna ; 

(7)  The  inapectioQ  and  work  of  mainteuaoce  after  the  work 
shall  be  completed  shall  also  be  performed  by  the  said  receiver 
or  his  Buccessors  as  aforesaid,  as  agent  for  the  other  respondents 
and  the  coat  of  such  inspection  and  maintenance  shall  likewise  be 
borne  in  equal  parts  by  the  said  railroad  companies  and  the  city; 

(8)  That  the  work  herein  authorized  to  place  the  said  drainage 
flystmn  in  proper  and  workable  condition  be  started  immediately 
upon  the  service  of  this  order  upon  the  respondents,  or  as  soon 
thereafter  as  weather  conditions  may  permit,  and  completed  not 
later  than  July  1,  1916; 

(ft)  That  the  respondents  and  each  of  them  notify  the  Commis- 
sion on  or  before  February  15,  1916,  as  to  their  acceptance  of 
this  order. 


In  the  Matter  of  the  Petition  of  LeRot  D,  Bbcsaft,  under  Chap- 
ter 667  of  the  Laws  of  1915,  for  a  Certificate  of  Convenience 
and  Necessity  for  the  Operation  of  a  Stage  Route  by  Auto 
Busses  in  the  City  of  Coming 

Case  No.  5263 

In  the  Matter  of  the  Petition  of  James  E.  Adams,  under  Chapter 
667  of  the  Laws  of  1915,  for  a  Certificate  of  Convenience  and 
Necessity  for  the  Operation  of  a  Stage  Route  by  Auto  Busses 

in  the  City  of  Coming 

Case  No.  5282 

(Public  Service  CommisBion,  Second  District,  February  1,  1916) 

Sepeal  of  Mction  95  of  tbe  TTanaportntlDii  Corporatloiu  Law  ai  to  auto 
bnues  operating  wltliont  obtaining  certificate*  from  tbe  PabHc  Serrka 
Commlssloo. 

Provialona  of  the  present  law  aa  contaiaed  In  chapter  M7  of  the  Laws  of 
1915. 

Section  25  of  the  TranHportatioD  Corporations  Law,  In  eo  far  as  it 
required  a  certificate  of  cnnvenienee  and  necessity  tor  the  operation  of 
an  auto  bus  over  state  highways,  was  repealed  by  chapter  667  of  the 
I<awB  of  191fi,  and  such  auto  busses  may  now  be  lawfully  operated  over 
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■tate  liighwaya  witliout  obtaining  sudt  certiAcktea  from  tbe  Public 
Serricc  ConuniMioD. 

It  it  DOW  provided  b7  chapter  6S7  of  the  I<awe  of  1916,  that  in  order 
to  lawfully  operate  an  auto  bus  for  the  carrying  of  paasengera  over  an; 
route  which  covera  city  itreeta,  the  owner  must  obtain  a  permit  therefor 
from  the  local  authoritiee,  and  must  also  obtain  a  certificate  of 
convenience  and  neceaaity  from  thia  Commisuon. 

The  petitioners  herein  have  obtained  auch  individual  permiti,  and 
aaked  the  CommiMion  lor  certiflcatea  ol  convenience  and  neceiaity  to 
operate  apecifled  routea  within  the  city,  which  are  part  only  of  Uielr 
through  routea  extending  beyond  the  city  line. 

Eeld,  that  auch  certiflcatea  ahould  be  granted,  even  though  it  appeara 
tbat  another  exiating  public  utility,  a  atreet  railroad  line,  would  probably 
auSer  the  loaa  of  aome  revenue  by  such  competition  j  and  although  it  ia 
the  function  of  the  Commiaaion  to  prevent  to  the  full  extent  of  its  power 
all  unjuat  competition  with  or  all  unfair  aaaaulta  upon  the  buaineaa  and 
inveated  capital  of  a  public  aervlee  corporation,  yet  thig  rule  is  not  lo 
extenaive  In  it*  application  ao  that  all  competition  shall  be  considered 
unjust,  or  for  one  to  engage  in  a  perfectly  legitimate  undertaking  aball 
be  considered  an  Invaeloii  of  the  veated  rigbta  of  another.  Held  alto, 
that  the  convenience  and  uecesaity  which  are  aought  to  be  aatiafled  herein 
are  not  confined  to  the  residents  of  Coming  alone,  but  relate  alao  to  the 
public  generally,  aa  the  use  of  the  through  routea  of  the  petitionera 
require  contiououe  tranaportation  in  and  through  the  streets  of  the  city 
frcan  suburban  points. 

W.  J.  &  G.  W.  Cheney  (Guy  W.  Cheney,  counsel),  attorneyB 
for  petitioner,  LeRoy  D.  Becraft 

Claude  Y.  Stowell,  attorney  for  petitioner,  Jamea  £.  Adams. 

Stanchfield,  Lovell,  Flack  &  Sayles  (Boss  Lovell,  couusel), 
attorney  for  the  contestant,  Coming  and  Fainted  Post  Street 
Railway. 

HoDBON,  Oommissioner. —  The  petitioners  herein  have  asked 
the  Commission  for  separate  certificates  of  convenience  and  neces- 
sity for  the  operation  of  their  respective  auto  bus  routes  over 
certain  streets  in  the  city  of  Corning,  and,  in  making  decisions 
in  these  cases,  they  will  be  considered  together  because  they  were 
heard  at  the  same  time,  the  points  raised  by  the  contestant  in  each 
case  are  largely  the  same,  and  they  both  relate  to  auto  bus  routes 
in  the  city  of  Coming,  although  such  routes  are  partially  different 
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The  proposed  route  contained  in  the  Becraft  petition  runs 
"  from  the  city  line  of  Corning  at  Park  avenue  and  Cohocton 
street  in  a  northerly  directiim  and  Market  street  in  a  westerly 
direction  to  State  street;  thence  northerly  on  State  street  and 
Bridge  street,  across  the  bridges  over  the  New  York  Central  Kail- 
road  tracks  and  yards,  and  the  Chemung  river,  to  Pulteney  street, 
and  thence  westerly  along  Pulteney  street  to  the  westerly  city  line 
of  Coming."  'The  route  set  out  in  the  Adams  petition  is  iden- 
tical with  the  Becraft  route  between  the  city  line  and  Park 
avenue  and  the  comer  of  Bridge  and  Pulteney  streets,  but  at  that 
point  the  Adaiu9  route  continues  in  a  northerly  direction  along 
Bridge  street  to  Perry  avenue,  there  turning  on  Perry  avenue  and 
running  easterly  to  Baker  street,  and  thence  along  Baker  street 
to  the  northerly  city  line  of  Coming.  The  Becraft  route  con- 
tinues from  the  westerly  city  line  of  Coming,  along  an  improved 
State  highway  to  the  corner  of  Water  and  Hamilton  streets  in  the 
village  of  Painted  Post,  a  distance  of  about  one  mile.  Along  this 
highway  there  are  many  residents,  and  about  midway  between 
the  westerly  city  line  of  Coming  and  the  terminus  of  such  route 
in  the  village  of  Painted  Post,  there  is  located  a  large  club  bouse 
which  is  maintained  by  the  Ingersol-Rand  Company  for  the  bene- 
fit of  the  employees  in  its  plant  in  Painted  Post,  where  775  meu 
are  employed,  and  about  50  of  whom  also  live  in  the  city  of  Com- 
ing, two  or  three  miles  from  their  place  of  employment  At  the 
present  time  the  only  means  of  transportation  to  and  from  their 
work  is  the  Corning  and  Painted  Post  Street  Railway,  with  a 
round  trip  service  every  forty-eight  minutes  between  the  comer  of 
Fine  and  Market  streets,  Coming,  and  Painted  Post,  from 
6:05  A.  u.  to  11:21  p.  u.,  except  that  the  run  between  Brown's 
crossing,  the  easterly  terminus  of  the  line,  to  the  Painted  Post  ter- 
minus occupies  thirty-eiz  minutes,  and  the  last  car  leaves  Brown's 
crossing  at  11:24  p.  m.,  runs  to  the  Delaware,  Lackawanna  and 
Western  Raiilway  Company's  station  and  back  to  the  comer  of 
Bridge  and  Pulteney  streets,  where  it  turns  westerly  and  goes 
to  Painted  Post,  leaving  that  place  at  12  :35  and  mnning  to  the 
car  bams  of  the  railway  company.  Besides  this  service  there  is 
a  limited  paaaenger  train  service  during  &e  day  and  evening, 
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between  these  niiiDicipalitiee,  on  both  the  Erie  and  the  Lackawanna 
railroads,  the  station  of  the  former  being  shout  a  quarter  of  a  mile 
from  the  center  of  the  village  of  Fainted  Post  and  the  latter  is 
about  one-half  a  mile  away ;  while  in  Coming  the  Erie  lands  its 
passengers  in  the  very  center  of  the  residential  and  buBiness  sec- 
tion, near  the  comer  of  Pine  and  Market  streets,  and  the  Lacka- 
wanna station  is  at  least  a  mile  from  the  point  mentioned. 

The  street  railway  company  makes  vigorous  opposition  in  both 
these  eases,  and  alleges  that  hy  reason  of  the  fact  that  both  pro- 
posed routes  parallel  its  street  car  lines  substantially  all  the  way, 
^e  company  would  suffer  financially  in  case  the  petitioners  should 
receive  certificates  of  convenience  and  necessity  from  the 
Commission. 

Considerable  proof  was  furnished  by  the  contestant  at  the  hear- 
ings which  informs  the  Commission  as  to  the  financial  condition  of 
the  railroad  company,  together  with  the  extent  and  character  of 
its  road  and  equipment,  and  its  situation  generally,  as  regards  the 
municipalities  which  it  traverses  and  serves. 

It  appears  from  such  proof  that  the  operating  expenses  of  the 
company  for  the  three  years  last  passed,  were: 

For  the  year  ending  June  30,  1913 $54,012  36 

For  the  year  ending  June  30,  1914 44,671  17 

For  the  year  ending  June  30,  1915 49;148  94 


These  figures  exclude  all  payments  made  by  the  company  for 
taxes,  extensions  and  betterments,  which  were  considerable  dur- 
ing these  years,  including  special  paving  taxes  and  expenses  for 
relaying  of  tracks.  For  the  same  periods,  the  gross  income  of  the 
company  was: 

1913 $72,649  31 

1914 64,157  25 

1915 49,018  63 


There  were  other  facts  produced  which,  in  addition  to  the  above 
showing,  clearly  demonstrates  that  the  business  of  the  railroad 
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compan;  is  far  from  prosperous  j  and  this  is  urged  as  a  special 
reason  why  tlie  Commission  should  refuse  to  approve  of  any  plan 
which  would  materially  reduce  its  income.  On  the  other  hand, 
it  seems  to  have  been  determined  by  the  local  authorities  of  the 
city  of  Coming  that  the  transportation  offered  by  these  two  peti- 
tioners by  means  of  auto  busses,  is  necessary  to  satisfy  the  require- 
ments of  the  traveling  public  in  and  through  the  streets  of  the 
city. 

This  appears  from  the  action  of  the  common  council  in  grants 
ing  a  permit  for  the  operation  of  such  auto  buaaes  in  each  case, 
after  public  hearings  were  held  concerning  the  same.  It  is  fair 
to  assume  that  such  action  would  not  have  been  taken  by  the 
of&cial  representatives  of  the  people  of  the  city  unless  there  was 
some  real  demand  therefor.  In  addition  to  this,  there  was  pre- 
sented at  the  hearing  a  written  request  signed  by  many  residenta 
of  Corning  and  vicinity,  that  the  Becraft  route  from  Brown's 
crossing  to  Painted  Post  be  approved  by  the  Commission,  and 
stating  that  such  bus  line  is  required  to  give  proper  service  to  the 
people  of  the  territory  throng  which  it  passes,  and  that  there  was 
absolute  satisfaction  with  the  Becraft  service  over  this  route, 
before  such  service  was  discontinued  at  the  direction  of  the  Com- 
mission. The  last  State  census  shows  that  the  city  of  Coming 
has  a  population  of  13,459,  and  Painted  Post  has  1,319.  The 
latter  place,  as  well  as  its  immediate  surrounding  territory,  is 
really  a  suburb  of  Coming,  and  the  people  of  both  places  may  be 
considered  as  intimately  connected  by  social  and  business  rela- 
tions. A  very  striking  illustration  of  this  is  found  in  the  fact 
that  many  of  the  employees  of  the  Ingersol-Raud  Company  live 
in  Corning  and  work  in  Painted  Post. 

Under  aU  these  circumstances  it  would  be  a  denial  of  justice  to 
say  to  the  people  of  this  locality  that,  because  the  Commission  is 
clothed  with  discretion  in  matters  of  his  kind,  we  should  with- 
hold approval  of  a  proper,  lawful  and  inexpensive  means  of  pub- 
lic transportation  into  and  through  a  city,  after  the  of&cials  and 
people  of  such  city  have  declared  in  favor  of  the  same,  simply 
because  another  existing  public  utility  might  not  reap  the  same 
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rewarda  for  its  enterprise  &e  it  would  if  competition  ebould  be 
prevented. 

Tme,  it  is  the  function  of  tlie  Commissiwi  to  prevent  to  the 
foil  extent  of  its  power  all  unjuBt  competition  with  and  all  unfair 
assaults  upon,  the  hasiness  and  invested  capital  of  a  public  service 
corporation ;  but  this  rule  cannot  be  so  extensive  in  its  application 
that  all  competition  shall  be  considered  unjust,  or  that  for  one  to 
engage  in  a  perfectly  legitimate  undertaking  shall  be  considered 
an  invasion  of  the  vested  rights  of  another. 

The  Le^alature  has  recognized  that  the  automobile,  in  its 
various  uses,  has  come  to  stay.  This  is  shown  in  the  enactment  ^ 
of  the  statute  which  makes  this  proceeding  possible.  It  is  also 
apparent  in  the  «tpenditure  of  an  enormous  amount  of  money 
by  the  State  to  improve  the  highways;  and  in  these  very  cases, 
the  proof  shows  that  there  is  a  brick  pavement  over  the  highways 
and  streets  for  almost  the  entire  length  of.  both  routes.  Con- 
fessedly, these  pavements  were  laid  for  the  convenience  of  the 
traveling  public,  and  particularly  for  the  use  of  automobiles ;  but 
it  should  not  he  contended  that  the  traveling  public,  in  making 
BQch  use  of  the  highways,  should  be  restricted  to  the  operation  of 
their  own  automobiles,  and  not  be  permitted  to  be  transported 
from  plaoe  to  place  in  the  automobile  of  another  by  paying  a 
reasonable  charge  therefor. 

The  company  operates  5.254  miles  of  a  single  track  street  sur- 
iace  railroad  from  Brown's  crossing  in  the  town  of  Coming,  to  the 
Lackawanua  station,  and  to  the  village  of  P&inted  Post  in  tho 
town  of  Erwin.  Of  this  line  8.434  miles  are  in  the  city  of  Com- 
ing, 1.21  in  the  town  of  Corning,  .51  in  the  town  of  Erwin  and 
village  of  Painted  Post,  and  .10  on  private  right  of  way. 

This  private  right  of  way  traverses  the  territory  in  the  town* 
of  Coming  and  Erwin,  where  the  car  line  leaves  the  State  high- 
way at  or  near  the  dividing  line  between  such  towns  and  mns 
northerly  and  then  westerly  until  it  reaches  the  streets  in  the  vil- 
lage of  Painted  Post,  and  continues  to  the  four  corners  in  such 
village,  which  is  also  the  terminus  of  the  Eecraft  route. 

The  territory  in  this  locality  between  the  company's  tracks  and 
Stats  Dkpt,  IUpt.—  Vol.  7  12 
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the  State  highway  is  from  548  to  805  feet  wide,  and  about  5,115 
feet  long.  Running  through  the  center  of  this  strip  are  the  main 
line  tracks  of  the  Erie  Railroad,  and  in  only  one  or  two  instances 
are  there  any  cross  streets  over  which  the  people  living  on  the 
highway  can  reach  the  trolley  cars,  and  these  crossings  are  not 
much  traveled ;  so  that,  as  a  matter  of  safety,  such  people  desir- 
ing to  take  such  oars  either  way,  are  compelled  to  go  either  to 
Painted  Post  or  to  the  Coming  city  line  where  such  railroad 
leaves  the  State  highway.  There  are  many  people  living  in  this 
locality  whose  convenience  is  entitled  to  consideration,  and  they 
have  with  substantial  unanimity  asked  the  Commission  to  give 
them  the  opportunity  to  go  back  and  forth  in  the  Becraft  bus, 
along  the  brick  highway  which  the  Stat«  has  provided. 

These  are  considerations  applying  particularly  to  the  Becraft 
route;  in  many  respects  they  are  equally  applicable  in  the  case  of 
the  petitioner,  Adams,  who  asks  for  the  approval  of  a  route  the 
same  as  the  Becraft  route,  except  that  at  the  comer  of  Bridge  and 
Pulteney  streets  the  Adams  route  continues  along  Bridge  street 
in  a  northerly  direction  to  Perry  avenue,  along  Perry  avenue  to 
Baker  street  and  via  Baker  street  to  the  northerly  city  line  of 
Corning;  while  the  Becraft  route  turns  at  that  comer  and  goes  in 
a  westerly  direction  to  the  westerly  city  line,  and  from  that  point 
continues  along  the  State  highway  to  its  terminus  in  the  village 
of  Painted  Post.  The  basis  of  the  Adams  application  is  the 
necessity  of  the  workmen  at  the  New  York  Central  shops  to  go 
to  their  work  from  their  homes,  and  many  of  them  live  a  mile  away 
from  such  shops  and  across  the  Chemung  river  and  the  Central 
railroad  tracks  which  divide  the  city  of  Corning  about  equally ; 
and  this  distance  is  about  doubled  if  such  workmen  follow  the 
streets  of  the  city  of  Corning  to  go  to  their  work,  for  there  is  no 
direct  and  convenient  passage  way  across  such  river  and  tracks 
which  may  be  used  by  them ;  and  even  if  they  should  all  take  the 
cars  of  the  street  railway  company  in  going  back  and  forth,  they 
would  still  be  required  to  walk  a  distance  of  one  mile  betweem 
Bridge  street  and  the  place  of  their  employment.  Upwards  of 
BOO  people  are  employed  at  these  shops,  many  of  whom  live  on  the 
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Opposite  side  of  the  city,  and  the  evidence  bIiowb  that,  while  Adams 
was  operating  this  route,  he  carried  between  160  and  200  men  in 
hia  busses  every  day.  It  will  be  observed,  in  this  connection,  that 
the  street  car  schedule  does  not  continue  after  about  12 :30  at 
night,  and  from  that  time  on  through  the  early  hours  of  the  morn- 
ing, many  of  such  workmen  are  required  to  report  for  train  duty 
at  such  shopa,  while  others  desire  to  return  to  their  homes  across 
the  city ;  and  the  petitioner,  Adams,  intends  to  make  round  trips 
with  his  busses  over  his  proposed  route  during  every  hour  of  the 
day  and  night,  so  that  these  workmen,  requiring  such  transporta- 
tion, may  be  accommodated ;  and  the  chief  object  of  the  petitioner, 
Adams,  in  operating  such  proposed  route,  is  to  serve  such  work- 
men in  carrying  them  between  their  homes  and  their  work.  The 
petitioner,  Becraft,  also  disclaims  any  intention  to  carry  passengers 
in  his  auto  bus  from  one  point  to  another  in  the  city  of  Coming, 
but  intends  to  carry  only  through  passengers  from  any  point  in 
the  city  of  Coming  to  any  point  outside  of  the  city,  as  far  as  the 
terminus  of  his  proposed  route  in  the  village  of  Painted  Post. 

For  two  years  prior  to  the  enactment  of  chapter  667  of  the 
Laws  of  1915,  section  25  of  the  Transportation  Corporations  Law 
vested  in  this  Commission  authority  to  grant  certificates  of  con- 
venience and  necessity  for  the  operation  of  auto  busses  over  State 
highways;  but  the  law  of  1915  repealed  that  provision,  so  that, 
since  May  twenty-second  of  that  year,  any  such  auto  bus  owners, 
previously  requiring  such  certificates  from  this  Commission,  have 
been  permitted  to  operate  their  auto  busses  over  State  highways 
without  any  let  or  hindrance  from  this  Conamission  or  any  other 
body,  and  subject  only  to  such  regulations  as  may  be  prescribed 
by  the  State  Commission  of  Highways,  pursuant  to  tie  provisions 
of  section  24  of  the  Highway  Laws  of  the  State,  It  is  obvious, 
therefore,  that  the  petitioners  herein  may  lawfully  operate  their 
busses  along  the  streets  and  highways  covered  by  their  proposed 
routes  which  lie  outside  of  the  city ;  and  if  they  should  do  so,  and 
thus  bring  passengers  to  the  city  line,  such  passengers  would  then 
be  subjected  to  the  necessity  of  continuing  to  their  point  of  destina- 
tion in  the  city  by  some  other  means,  while  passengers  within  the 
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ci^,  deeiring  to  go  outaide  of  the  city  or  to  the  end  of  either  of 
Buch  routee,  would,  if  these  applications  be  denied,  be  compelled 
to  reach  the  city  line  of  Coming  before  tiiey  would  have  the  right 
to  employ  the  aid  of  these  busses  to  carry  them  to  the  village  of 
Painted  Post,  the  New  York  Central  shops  or  any  intervening 
points  outside  of  the  city.  Such  a  practice  would  be  intolerable 
and  could  not  be  jiutified  under  the  circumstances  here  presented ; 
for  it  must  be  conceded  that  the  streets  of  the  city  of  Coming  are 
maintained  for  the  public  generally,  and  are  entitled  to  be  law- 
fully used  by  those  living  outside  as  well  as  inside  of  the  city ; 
and  the  city  autboritiee  have  determined  in  what  manner  these 
petitioners  may  lawfully  use  such  streets. 

The  convenience  and  necessity,  which  are  sought  to  be  satisfied 
herein,  are  not  confined  to  the  residents  of  Coming  alone,  but 
relate  also  to  the  public  generally,  in  so  far  as  the  through  routes 
of  the  petitioners  are  required  for  continuous  transportation  in 
and  through  the  city.  True,  the  law  now  limits  jurisdiction  of 
the  Commission,  in  the  matter  of  granting  certificates,  to  the 
streets,  avenues  and  public  places  in  any  city ;  but  that  limitation 
does  not  preclude  the  consideration  of  proposed  routes  in  their 
entirety,  where  it  is  made  to  appear,  aa  in  these  cases,  that  sub- 
urban travel  over  a  part  of  the  line  is  not  properly  accommodated 
unless  the  same  may  be  continued  over  the  city  streets.  But  in 
reaching  this  conclusion,  we  desire  to  emphasize  the  fact  that  the 
Commission  cannot  deal  with  any  question  touching  the  conduct 
of  a  stage  route,  bus  line  or  motor  vehicle  line  or  route  which  is 
operated  wholly  without  the  limits  of  a  city. 

In  addition  to  the  general  opposition  of  the  street  railway  com- 
pany to  these  applications,  a  specific  objection  is  made  in  boti  cases, 
that  the  permit  granted  by  the  city  of  Coming  to  each  petitioner 
is  irr^alar  and  void,  for  the  reason  that  the  statute  was  not  com- 
plied with  by  the  common  council,  in  the  various  steps  taken  by 
that  body,  and,  particularly,  that  the  notices  of  hearing  upon  the 
application  for  such  permits  were  not  published  in  the  manner 
and  for  the  time  prescribed  by  law. 

It  will  be  noted  that  the  permit  required  to  be  obtained  from 
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the  common  council  in  cases  of  this  kind  is  not,  in  any  sense,  the 
basis  of  an  application  to  the  Commission  for  a  certificate  of  con- 
venience and  necessity.  They  are  separate  and  independent, 
although  both  must  be  obtained  before  an  auto  feus  may  be  oper- 
ated. And  this  Commission  holds  that  the  regularity  of  the  pro- 
ceedings in  obtaining  a  permit,  and  the  legality  of  the  permit 
itself,  should  be  left  for  the  courts  to  determine,  in  case  the  same 
shall  be  assailed.  Matter  of  Gray,  decided  by  this  Commission, 
October  20,  1916.  Opinion  by  Emmet,  Commissioner. 
.  At  the  same  time  theae  cases  were  heard  by  the  Commissitm, 
evidence  was  also  produced  in  a  case  against  the  Coming  and 
Fainted  Post  Street  Railway  on  the  complaint  of  residents  of 
Coming  and  Painted  Post,  concerning  poor  equipment  and  inade- 
quate service  of  the  street  railway;  but  in  making  this  decision 
it  is  not  deemed  necessary  to  specifically  refer  to  that  case,  or  the 
proof  relating  thereto,  because  the  decision  of  these  two  cases  is 
made  squarely  upon  their  merits,  irrespective  of  the  kind  of  equip- 
ment possessed  by  said  company  or  the  character  of  the  service 
it  rend»«. 

The  Commission  should,  therefore,  grant  a  certificate  of  con- 
venience and  necessity  to  each  of  the  petitioners  in  these  cases, 
hut  in  the  exercise  of  the  rights  so  conferred,  the  same  should 
be  limited  to  through  passengers  only  as  hereinbefore  indicated. 


AH  concur. 


In  the  Matter  of  the  Complaint  of  Johw  E.  Jddqb  of  Plattebui^ 
against  Plattsbdeo  Traction  Company  as  to  Non-Opera- 
tion to  Bluff  Point  I>nring  Winter  Months 

Case  No.  5255 

(Public  Senrioe  Commfuion,  Second  District,  February  1,  191S) 

Service  on  the  part  of  a  ttanaportatlon  compan;  will  be  required  where  the 
ume  is  ii«c«iMU7  fat  the  convenience  of  the  pobllc  and  the  tiafSc  wax- 
rants  it,  bnt  not  otherwise. 

A  street  railway  company  will  not  be  required  to  extend  the  operation 
of  its  cars  durii^  the  winter  months  for  the  purpose  of  developing  real 
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eaUte  and  improving  the  value  thereof  when  there  is  n«t  sufficient  traffic 
to  warrant  the  operation  of  earn  over  that  portion  of  its  lines  where  the 
service  is  desired. 

The  operation  of  street  cars  thirtj  minutes  apart  in  a  small  citj  for 
the  purpose  of  carrying  local  traffic,  where  no  other  street  car  service 
is  given  would  be  inoouvenient  to  the  public  and  unremunerative  to  th« 
company'. 

John  E,  Judge  in  person. 

William  L.  Pattisaon,  for  respondenL 

Carr,  Cominissioner. —  The  complaint  in  tliia  case  asks  that  the 
Commiasion  require  the  Plattsburg  Traction  Company  to  operate 
its  cars  each  and  every  day  of  the  year  aa  far  south  as  the  southern 
limits  of  the  city  of  Plattsburg.  It  was  filed  with  the  CMmnis- 
aion  on  October  18,  1915.  The  answer  of  the  respondent  was 
filed  on  November  9,  1916.  It  alleges  that  the  service  which  the 
complainant  desires  would  entail  an  imreasonahle  and  unecessary 
expense  and  that  there  is  not  sufficient  traffic  to  warrant  the  opera- 
tion of  the  cars  as  requested  by  the  complaint. 

A  hearing  was  held  in  the  city  of  Plattsburg  on  January  8, 
1916,  at  which  it  developed  that  there  was  practically  no  differ- 
ence of  opinion  between  the  partiea  as  to  the  facts. 

The  United  States  Military  Reaervation  at  Plattsburg  Is 
bounded  on  the  north,  south,  and  west  by  the  city  of  Plattsburg, 
and  on  the  east  by  Lake  Champlain.  That  portion  of  the  city 
lying  south  of  the  Slilitary  Keservation  is  a  narrow  strip  running 
to  the  lake.  On  this  atrip  and  along  the  Lake  Shore  road  are  a 
few  houses,  about  twelve  in  number,  one  of  which  is  just  outside 
the  limits  of  the  city.  The  complainant  owns  about  ten  acres  of 
land  in  thia  portion  of  the  city  of  Plattsburg  and  four  houses 
which  are  situated  adjacent  to  the  Lake  Shore  road.  At  the  time 
of  the  hearing  there  were  twelve  families  residing  in  these  houses, 
several  of  which  were  families  of  soldiers  belonging  to  the  Thir- 
tieth Infantry  now  stationed  at  the  Plattsburg  barracks.  During 
the  months  of  November,  December,  January,  February,  March, 
and  April,  the  traction  company  does  not  operate  its  cars  south  of 
a  point  on  the  Lake  Shore  road  about  opposite  the  drill  hall.  That 
portion  of  the  Lake  Shore  road  from  Peru  street  to  the  aoutbern 
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boundary  line  of  the  city  of  Plattsbuig  is  on  the  Military  Reser- 
vation, and  the  opei'ation  of  cars  over  this  road  is  pursuant  to 
anthority  granted  by  the  War  Department  of  the  United  Statsa. 
The  boundary  line  of  the  village  of  Plattsburg  formerly  eroseed 
the  Lake  Shore  road  about  opposite  the  guard  house,  which' 
is  380  feet  nordieriy  from  the  drill  hall  where  the  cara  of  the 
respondent  now  stop  during  the  winter  months.  The  southerly 
boundary  line  of  the  present  city  of  Plattsburg  crosses  the  Lake 
Shore  road  3,488  feet  south  of  the  drill  hall.  The  reapondent  is 
operating  its  cars  in  the  city  of  Plattsburg  pursuant  to  the  pro- 
visions of  a  franchise  granted  by  the  board  of  trustees  of  the  vil- 
lage of  Plattsburg  in  1896,  and  as  above  stated,  it  is  operating  on 
the  Lake  Shore  road  through  tbe  Military  lieservation  by  consent 
of  the  War  Department  The  rcapondeit  also  has  a  franchise 
granted  in  1896  by  the  commissioner  of  highways  of  the  town  of 
Plattsburg  covering  the  operation  of  its  cars  from  the  village 
of  Plattsburg  over  the  Lake  Shore  road  to  Bluff  Point  The 
respondent  gives  a  twenty-minute  service  over  its  line  in  the 
city  of  Plattsbuig  during  the  winter  months,  which  includes  the 
operation  of  cars  to  the  drill  hall  above  referred  to.  Ey  the  opera- 
tion of  a  loop  in  the  city  of  Plattsburg  it  is  enabled  to  give  this 
service  with  two  cars.  The  distance  from  the  drill  hall  to  the  first 
house  south  thereof  on  the  Lake  Shore  road  is  2,133  feet.  The 
highway  for  practically  that  entire  distance  is  bordered  on  one 
aide  by  woods,  and  on  the  other  by  a  mule  corral,  both  on  the 
Military  Heeervation. 

The  contention  of  the  complainant  is  that  the  cars  should  be 
operated  during  the  winter  months  as  far  south  as  the  property 
owned  by  him,  as  otherwise  the  value  of  his  property  is 
depreciated.  It  appeared  on  the  bearing  that  all  of  the  houses 
were  rented  at  that  time  and  that  this  was  probably  due  largely  to 
the  demands  of  the  army  people  stationed  at  the  Plattsburg  bar^ 
racks.  The  tractim  company  has  never  operated  its  cars  during 
the  winter  months  south  of  the  drill  hall.  The  complaint  as 
developed  at  the  hearing  showed  that  it  was  not  made  by  residents 
of  that  portion  of  the  city  in  question,  but  rather  that  the  com- 
plainant desired  to  have  the  cars  operated  so  as  to  improve  the 
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value  of  hig  real  estata  Several  of  the  male  adults  in  the  families 
living  Bouth  of  the  reaervation,  as  above  mentioned,  are  soldiers  in 
the  United  States  army,  and  it  ia  fair  to  assume  that  they  would 
seldom  if  ever  ride  in  going  from  their  houses  to  the  Barracks,  a 
distance  of  approximately  half  a  mile,  In  addition  to  this,  one 
of  thran  who  was  introduced  as  a  witness  on  behalf  of  the  com- 
plainant testified  that  ordinarily  he  would  probably  not  use  the 
trolley  even  if  it  ran  as  far  south  as  his  house.  Another  witness 
testified  that  one  of  her  children  would  use  the  ears  frequently  if 
the  facilities  were  afforded  and  that  she  also  would  use  them  to  go 
into  town.  Several  other  witnesses  testified  that  they  would  prob- 
ably use  the  cars  occasionally  from  the  southerly  portion  of  the 
city  if  they  had  the  opportunity  so  to  do. 

The  general  manager  of  the  respondent  testified  that  in  order 
to  give  the  service  demanded  by  the  complainant  it  would  b© 
necessary  to  either  lengthen  out  their  headway  in  the  city  of 
Plattsburg  to  thirty  minutes,  or  to  put  on  an  additional  oar  if 
it  was  necessary  to  maintain  the  present  twenty-minute  schedule. 
If  the  company  were  required  to  put  on  an  additional  ear,  the 
expense  for  operating  the  same  would  be  about  twelve  dollars  a 
day.  In  addition  to  this  there  would  also  be  other  overhead 
expenses  to  be  considered  if  this  extra  car  were  placed  in  service. 
He  also  testified  that  during  the  winter  months  the  operating 
expenses  per  mile  were  fifteen  and  two  one  hundredths  cents,  and 
the  operating  revenue  per  car-mile  was  fifteen  and  eighteen  one 
hondredth  cents.  These  figures  do  not  make  any  allowance  for 
fixed  charges  and  other  overhead  expenses.  He  further  showed 
that  the  company  sustained  a  substantial  loss  in  the  operation  of 
its  cars  during  the  entire  winter  season,  and  this  has  been  the  case 
for  a  number  of  years.  In  his  opinion  it  would  not  be  proper 
.  to  attempt  to  speed  up  the  cars  so  as  to  attempt  to  give  the 
service  desired  south  of  the  drill  hall.  While  this  could  probably 
be  done,  yet  it  is  a  question  whether  or  not  it  is  warranted  or 
justified,  as  he  claims  that  the  cars  are  now  being  operated  in  the 
city  as  fast  as  they  should  be  under  good  operating  conditions. 
The  question  of  whether  or  not  the  company  is  complying  with  the 
terms  of  its  franchise  is  not  involved  here,  because  the  franchise 
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ooTering  the  preBent  operationB  in  the  city  apecifically  providee 
for  the  operatioD  of  cars  orer  the  constructed  line  withio  the 
corporate  limits  of  the  village  of  Plattsburg,  and  excepts  such 
operation  on  a  portion  of  certain  streets.  This  franchise  did  not 
cover  that  portion  of  the  city  in  which  the  complainant's  property 
is  located.  There  is  also  no  requirement  in  the  franchise  granted 
by  the  town  of  Plattsburg  as  to  the  operation  of  the  Lake  Shore 
road  in  the  town  of  Plattsburg.  The  only  question,  therefor^  is 
one  of  service,  regardless  of  the  franchise  conditions. 

It  requires  no  argument  to  support  the  statement  that  a 
headway  of  more  than  twoity  minutee  in  a  small  city  like 
Plattsburg  would  be  extremely  detrimental  to  both  the  traveling 
public  and  the  company.  A  thirty-minute  headway  would  result 
in  such  inconvenience  to  the  traveling  public  that  the  company 
would  lose  a  very  large  amount  of  business,  particularly  where 
peofde  are  able  to  walk  to  thdir  destination  in  much  less  time  than 
it  would  take  to  wait  for  a  oar.  Neither  does  it  require  any  argu- 
ment to  support  the  statement  that  the  operation  of  cars  for  a  dis- 
tanoe  of  3468  feet  south  of  the  drill  ball  on  the  United  States  Mil- 
itary Reservation  at  Plattsburg  would  entail  a  substantial 
increase  in  the  operating  expenses  of  the  company.  If  the  forty 
occupants  of  the  houses  in  the  district  in  question  should  use  the 
cars  twice  a  day,  the  total  daily  revenue  to  the  company  would  be 
four  dollars.  On  the  other  hand,  general  observation  in  matters  of 
this  character  shows  that  the  percentage  of  inhabitants  in  this  dis- 
trict who  would  ride  daily  would  probably  not  exceed  20  per  cent. 
It  can  readily  be  seen  that  the  revenue  whi<di  the  company  would 
derive  from  the  additional  operation  desired  would  be  practically 
nothing,  and  that  the  Commission  would  not  be  justified  in  requii^ 
ing  the  operation  of  cars  for  this  traffic.  There  is  no  doubt  but 
what  it  would  be  convenient  for  the  people  in  question  to  have  the 
service,  but  upon  the  state  of  facta  presented,  would  the  Commis- 
MMi  be  justified  in  requiring  it  ?  We  do  not  think  that  the  facts 
in  this  case  would  make  it  possible  for  na  to  justify  such  an  order. 
It  is  significant  that  this  complaint  was  not  made  by  any  of  the 
parties  who  would  use  the  cars,  but  rather  by  an  individual  who 
is  anxious  to  develop  his  property  and  improve  the  value  thereof 
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by  having  street  car  faoilitiea.  Of  course  the  Commission  can 
not  require  a  traction  company  to  extend  its  lines  for  the  purpose 
of  developing  real  estate;  that  is  too  well  settled  to  require  any 
argument  The  Commission  has  power  to  require  services  where 
such  service  is  necessary  for  the  convenience  of  the  public,  but  not 
otb^^se.  Undoubtedly,  if  this  territory  should  develop  and  the 
population  become  sufficient  there  to  warrant  the  operation  of  the 
cars,  the  company  will  see  that  this  is  done  without  any  order 
from  this  Commission.  Under  the  circumstances  of  this  ease, 
therefore,  the  complaint  must  be  dismissed,  and  an  order  to  that 
effect  should  be  entered  in  due  course. 


AH  concur. 


In  the  Matter  of  the  Complaint  of  the  Port  Jefferson  Elec- 
tric Light  Company  against  North  Shore  Electeic  Light 
AND  Power  Company  as  to  Allied  Unlawful  Exercise  of  Fran- 
chise in  the  Incorporated  Village  of  Shoreham 

Case  No.  5070 

(Public  Service  CommiMion,  Second  District,  February  1,  1918.) 
Wheie  a  town  has  planted  a  franchise  to  a  public  aeivke  corporation  the 


In  1909,  the  town  of  Brookhavea  granted  to  the  North  Shore  Electric 
Light  and  Power  Company  b  franchise  to  conduct  ita  busincM  in  said 
town  and  such  grant  was  provided  subsequently  b^  this  Commission. 
Upon  the  erection  of  the  village  of  Shoreham  the  said  company  continued 
to  exercise  its  franchiecs  within  the  said  village  in  territory  which  had 
formerly  been  part  of  the  town  of  Brookhaven.  Held,  that  the  village 
took  over  that  portion  of  the  town  subject  to  such  rights  at  might  exist 
in  others  to  exercise  franchises  in  the  public  highways  and  that  the 
complaint  should  be  dismissed. 

By  the  Commission. —  The  complaint  in  this  proceeding  was 
filed  on  July  15,  1915.  It  alleges  "  that  the  North  Shore  Electric 
Light  and  Power  Company  is  unlawfully  exercising  a  franchise 
within  the  incorporated  village  of  Shoreham,  its  franchise  having 
been  granted  by  the  officials  of  the  town  of  Erookhaven  in  1909 
and  never  exercised  within  the  incorporated  limits  of  the  village 
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of  Shoreham  until  June,  1915,  but  said  franchise  ia  now  being 
exercised  without  the  approval  of  the  Public  Service  Commission," 

The  answer  of  the  North  Shore  Company  was  filed  on  August 
20,  1915,  and  the  matter  has  been  at  iasue  since  that  time.  In 
the  answer,  the  respondent  admits  the  granting  of  the  franchise 
in  the  town  of  Brookhaven  in  1909  and  alleges  that  the  Public 
Service  Commission  for  the  Second  District  approved  the  exer- 
cise of  such  franchise  on  February  28,  1911,  and  that  it  is  now 
being  exercised  pursuant  to  such  approval. 

No  formal  hearing  has  been  held  in  this  matter  although  the 
case  has  been  set  down  for  a  hearing  several  different  times  but 
adjournments  have  been  taken  bj  stipulation  of  the  parties.  The 
Commission,  having  considered  the  matter  further,  is  now  of  the 
opinion  that  no  formal  hearing  is  necessary  as  the  matter  can  be 
disposed  of  without  subjecting  the  parties  to  the  trouble  and 
expense  incident  thereto. 

The  records  of  the  Commission  show  that  a  franchise  was 
granted  to  the  respondent  by  the  town  of  Brookhaven  on  March 
11,  1909,  An  application  to  the  Commission  by  the  respondent 
for  permission  to  exercise  said  franchise  was  denied  in  1910. 
Such  application  was  subsequently  renewed  and  on  February  28, 
1911,  an  order  was  made  by  the  Commission  granting  the 
application. 

The  village  of  Port  Jefferson  is  located  in  the  town  of  Brook- 
haven and  the  North  Shore  Company  is  doing  business  in  that 
village.  The  village  of  Shoreham  was  carved  out  of  the  town  of 
Brookhaven  but  at  the  time  the  Commission  approved  the  exer- 
cise of  the  franchise  in  the  town  of  Brookhaven,  the  village  had 
not  been  incorporated.  The  franchise,  however,  covers  all  of  that 
portion  of  the  town  which  is  now  included  in  the  village  of  Shore- 
ham so  that  the  only  question  in  the  case  is  whether  or  not  the 
respondent  is  illegally  operating  in  the  village  of  Shoreham  under 
the  franchise  granted  by  the  town  of  Brookhaven.  When  a  portion 
of  the  town  of  Brookhaven  was  set  aside  as  a  village,  the  rights  of 
the  respondent  to  exercise  its  franchise  therein  were  not  taken 
away.  The  village  took  over  that  portion  of  the  town  subject  to 
such  rights  aa  might  exist  in  others  to  exercise  franchises  in  the 
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public  highways ;  to  hold  otherwise,  would  be  to  promote  endless 
confusion.  However,  the  matter  has  been  definitely  determined 
by  the  courts  in  People  ei  rel.  Woodhaven  Gas  Co.  v.  Deehan, 
153  N.  Y.  528. 
The  complaint  cannot  be  sustained  and  it  is,  therefore, 
Ordered,  That  the  complaint  herein  be  and  the  same  hereby  is 
dismissed  and  the  caae  dosed  upon  the  records  of  the  Commissicm. 


In  the  Matter  of  the  Application  of  the  Ebib  Railboas  Compaht 
under  Section  55  of  tlie  Public  Service  Commissions  Law  for 
permission  to  execute  an  equipment  trust  lease  and  agreement 
of  assignment  of  lease,  and  for  permission  to  guarantee  an 
issue  of  414  per  cent  Equipment  Tmat  Certificates  for  $8,680,- 
000  to  be  known  as  Series  CO 

Case  No.  6864 
(Public  Service  CommiBaion,  Second  DtBtrict,  Febniaiy  I,  I91S) 

FennlflBloD  granted  to  Brie  Riilioad  Cempany  to  execnte  a  lease  of  eqaip- 
ment  to  Edward  T.  StoteslniTy  and  to  aaaipi  a  cettain  lease  to  the  Com- 
mercial Trust  Company  aa  tmitee. 

Under  date  of  November  30,  1915,  the  Erie  Railroad  Company  made 
and  delivered  a  certain  agreement  of  equipment  to  Edward  T.  Stoteabur; 
of  Philadelphia,  Penn.  Upon  the  application  of  the  &aid  railroad  com- 
pany authority  la  hereby  given  to  execute  and  deliver  the  said  lease  to 
the  Commercial  Truat  Company  aa  truatee  and  also  a  certain  agreement 
of  aaaignroent  of  leaae  between  Edward  T.  Stotesbury  and  the  said 
railroad  to  secure  an  Issue  of  94,275,000,  face  value,  of  ten-year  gold 
equipment  truat  certiflcatea  to  be  known  as  series  CC  at  4H  per  cent 
annual  intereat,  payable  semi-annually.  liimitationa  and  restrictions 
upon  the  authorization  herein  granted. 

By  the  Comuissioit. —  The  petition  herein  was  filed  on  the 
30th  day  of  December,  1915,  and  the  memorandum  of  the  divis- 
ion of  capitalization  thereon  was  submitted  as  of  January  8,  1916. 
On  January  19,  1916,  a  supplemental  petition  was  filed  whereon 
a  hearing  was  had  January  21,  1916,  and  the  report  of  the  trans- 
portation engineer,  dated  January  20,  1916,  was  also  conaidwed, 
Now,  therefore,  upon  the  foregoing  record,  ordered  as  follows: 
1.  That  the  Erie  Railroad  Company  is  hereby  authorized,  pur- 


:y  Google 


Appucatiow  o*  Ebib  R.  R.  Co. —  Equipmeht  Oebtificateb  189 

Publb  SerriM  ConmussKHi,  Secood  DUtriet 

snant  to  the  provisiona  of  sectioii  56  of  the  Public  Service  Ck«n- 
missions  Law,  to  execute  and  deliver  a  certain  agreement  of  lease 
of  equipment  dated  November  30,  1915,  with  Edward  T.  Stotes- 
bury  of  Philadelphia,  Penn.,  and  to  execute  and  deliver  to  tha 
Commercial  TruBt  Company,  trustees,  a  certain  agreement  of 
assignment  of  lease  between  Edward  T.  Stotesbury,  the  Commep- 
cial  Trust  Company,  trustee,  and  the  petitioner  herein  dated 
December  1,  1916,  to  secure  an  issue  of  $4,275,000  face  value  of 
ten-year  gold  equipment  trust  certificates,  to  be  known  as  Series 
CC,  bearing  interest  at  the  rate  of  4^  per  cent  per  annum,  pay- 
able semi-annually  on  the  first  days  of  June  and  December  in 
each  year,  which  certificates  mature  serially  on  the  dates  set  forth 
in  said  lease  and  agreement  of  assignment  of  lease,  copies  of 
which  lease  of  equipment  and  assignment  of  lease  are  filed  in  this 
case  as  Exhibit  K,  and  the  forms  of  such  agreements  are  hereby 
approved ;  and  the  petitioner  is  further  authorized  to  endorse  on 
each  of  said  certificates  its  guarantee  for  the  prompt  payment  of 
the  principal  thereof  and  the  interest  thereon. 

2.  That  upon  the  execution  and  the  delivery  of  said  agreement 
of  lease  and  agreement  of  assignment  of  lease  herein  authorized 
there  shall  be  filed  with  this  Commission  verified  copies  in  the 
forms  in  whidi  they  were  executed  and  filed  together  with  the 
affidavit  by  the  president  or  other  executive  officer  of  the  company 
stating  that  the  agreement  of  lease  and  agreement  of  assignment 
of  lease  as  executed  and  filed  are  the  same  as  herein  approved  by 
the  Commission. 

8.  That  said  equipment  trust  certificates  of  a  total  face  value  of 
$4,275,000  shall  be  sold  at  not  less  than  97^4  P»^  ^^^^  of  their 
face  value  and  accrued  interest  to  give  net  proceeds  of  $4,168,125. 
4.  That  said  equipment  trust  certificates  herein  authorized  of  a 
total  face  value  of  $4,275,000,  or  the  proceeds  thereof  shall  be 
applied  solely  and  exclusively  toward  the  purchase  price  of  the 
equipment  set  forth  in  the  lease  hereinbefore  approved  as  follows: 

600  Drop  end  gondola  cars  constructed  by  Standard  Steel  Cat 
Company,  Nos.  18700  to  19199  inclusive. 

600  Drop  end  gondola  cars  constructed  by  American  Car  and 
Foundry  Company,  Nos.  19200  to  19699  inclusive. 
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1000  Self-clearing  hopper  cars  constructed  by  Preaaed  Steel  Car 
Company,  Nos.  32500  to  33499  inclusive. 
11  All  steel  suburban  coaches  constructed  by  Pressed  Steel  Car 
Company,  Nos.  2007  to  2017  inclusiTe. 
2  Alt  steel  suburban  combined  passenger  and  baggage  can 
constructed  by  Pressed  Steel  Car  Company,  Nob.  801  and 
802. 
6  All  steel  throng  line  coaches  constructed  by  Pressed  Steel 
Oar  Company,  Nos.  2200  to  2204  inclusive. 

1  All  steel  through  line  baggage  car  constructed  by  Pressed 

Steel  Car  Company,  No.  599. 
10  2-10-2  type  locomotives  constructed  by  Baldwin  Locomotive 

Works,  Noa.  4001  to  4010  inclusive. 
13  2-10-2  type  locomotives  constructed  by  American  Locomo- 
tive Company,  Nos.  4011  to  4023  inclusive. 
5  2-10-2   type  locomotives  constructed  by  Lima  Locomotive 

Corporation,  Nos.  4024  to  4028  inclusive. 
5  2-10-2    type  locomotives  constructed  by  American  Locomo- 
tive Company,  Nos.  4100  to  4104  inclusive. 

2  Triple  articulated  locomotives  constructed  by  Baldwin  Loco- 

motive Works,  Nos.  5015  and  5016. 
10  K-4  type  locomotives  constructed  by  American  Locomotive 

Company,  Nos.  2734  to  2743  inclusive. 
10  2-10-2  type  locomotives  constructed  by  American  Locomo- 
tive Company,  Nos,  4105  to  4114  inclusive. 
10  2-10-2  type  locomotives  constructed  by  Baldwin  Locomotive 
Works,  Nos.  4029  to  4038  inclusive. 
Estimated  cost  of  equipment  which  is  to  be  cov- 
ered by  lease   $6,080,864  34 

Amount  to  be  provided  through 

cash    payment   by    petitioner..    $805,182  20 
Face   value   of    securities    herein 

authorized 4,275,000  00 

5,080,182  20 

Amount  unprovided  for $782  14 
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5.  That  if  the  aald  certificates  of  a  total  face  value  of  $4,275,- 
000  herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $4,275,000  no  por- 
tion of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of  the 
Commission. 

6.  That  none  of  the  said  certificates  herein  authorized  shall  be 
bypothecated  or  pledged  as  collateral  by  the  Erie  Eailroad  Com- 
pany unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

7.  That  the  Erie  Railroad  Company  shall  for  each  three  months' 
period  ending  March  thirty-first,  June  thirtieth,  September 
thirtieth  and  December  thirty-first  file  not  more  than  fifteen  days 
from  the  end  of  such  period  a  verified  report  showing : 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  securities  were  sold ; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  the  purpose  specified  herein  during  such  periods,  and  stating 
to  what  account  or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  add  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 
thereof  expended  the  report  shall  set  forth  such  fact. 

8.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  certifi- 
cates herein  authorized  is  reasonably  required  for  the  purpose 
specified  in  this  order  and  that  such  purpose  is  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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lo  the  Matter  of  the  Complaint  of  J.  J.  LiriNQaTOiT  against  The 
New  Yoek  Ceiitbal  Railboas  Compaht  asking  for  Crossing 
of  said  Company's  Railroad  from  one  part  of  Complainant's 
Land  to  Another,  at  a  Point  Abont  Two  Miles  East  of  Monris- 
towD,  St  Lawrence  County 

Case  No.  5299 

(Pabllo  SerriM  Commiuion,  Second  Diatrlct,  FOtraarj  1,  1916) 

The  omei  of  propertr  iritieh  U  divided  by  the  tracki  of  a  taHiMd  company 
!■  entitled  to  a  croMiag  wbvther  Intended  foi  faimint  pnrpoaea  oi  not 
bnt  in  ease  of  dispute  the  Supreme  Conit  and  not  tbe  Commiadoii  has 
Jniisdictlon. 

J.  J.  Livingaton,  the  complainant,  is  the  owner  of  twenty-five  acres  of 
land  near  Morristown,  N.  Y.,  on  the  said  highway  running  from  Ogdena- 
burg  to  Morristown.  Ttie  New  York  Central  Railroad  runs  through  the 
property  dividing  it  into  two  parcel b,  one  of  which  borders  on  the 
St.  Lawrence  river  and  consistB  of  two  and  seventy-five  one-hundredths 
acres.  The  New  York  Central  has  declined  to  give  him  a  crossing  ova 
its  tracks  over  the  said  highway  and  the  email  parcel  abutting  m  the 
river.  The  Commieaion  calls  attention  to  the  fact  that  the  case  of 
Buffalo  Stone  k  Cement  Company  v.  Delaware,  Lackawanna  ft  Western 
Railroad  Company,  130  N.  Y.  IS2-169,  settles  thii  question  and  that  the 
C<»nmissioD  has  no  jurisdiction  ol  the  aubjeot  matter  and  that  relief 
must  be  had  in  the  Supreme  Court    Complaint  is  therefore  diBnissed. 

By  the  CoMUiBsioN. —  Complainant  owns  a  parcel  of  land  con- 
sisting of  about  twenty-five  acres  lying  about  two  miles  east  of 
Morristown,  N,  Y.  The  property  borders  on  the  State  highway 
running  from  Ogdenaburg  to  Morristown  and  the  New  York  Cen- 
tral Railroad  runs  through  the  property  dividing  it  into  two  par- 
cels, one  of  which  borders  on  the  St.  Lawrence  River  and  consists  of 
about  two  and  seventy-five  one  hundredths  acres.  He  complains 
that  the  New  York  Central  Railroad  Company  refuses  to  give  him 
a  crossing  over  its  tracks  so  that  he  may  have  access  from  the 
larger  parcel  fronting  on  the  State  highway  to  the  smaller  parcel 
abutting  on  the  river.  The  Commission  suggested  a  bearing  in 
the  matter  at  Albany  but  the  complainant  has  not  beoa  able  to 
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arrange  the  matter  conveniently  up  to  the  present  time  and  haa 
su^ested  that  the  Commission  decide  the  matter  on  the  papers 
constituting  the  record  in  the  case  as  filed  with  it.  To  this,  the 
respondent  cannot  object  because  it  will  not  be  deprived  of  any 
rights  by  the  action  which  the  Commission  proposes  to  take  in  this 
matter. 

Section  62  of  the  Sailroad  Lew  covers  the  qaeetion  of  farm 
crossings.  The  courts  have  definitely  decided  that  the  statute 
does  not  limit  the  right  of  adjoining  owners  to  crossings  solely  for 
agricultural  purposes  but  they  may  be  ordered  to  enable  the  own- 
ers to  remove  the  natural  products  of  the  land  like  stone  and  min- 
erals. Buffalo  Stone  Si  Cement  Co.  v.  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  130  N.  Y.  152-159.  Therefore,  while  the 
railroad  company  contends  that  the  complainant  is  not  entitled  to 
the  crossing  because  it  is  not  required  for  farming  purposes,  yet. 
thifi  decision  of  the  Court  of  Appeals  would  seem  to  definitely 
determine  that  the  owner  of  property  which  is  divided  by  the 
tracks  of  a  railroad  company  ia  entitled  to  a  crossing  whether  in- 
tended for  fanning  purposes  or  not.  We  are  met  with  difficulty, 
however,  in  giving  the  plaintiff  any  relief,  by  the  last  sentence  in 
paragraph  52  of  the  Railroad  Law,  which  provides  that  in  the 
event  of  dispute,  the  question  of  crossings  is  to  be  determined  by 
the  Supreme  Court.  This  takes  away  from  the  Commission  the 
jurisdiction  of  the  subject  matter  of  this  complaint  and  it  is  there- 
fore unable  to  give  the  complainant  the  desired  relief.  It  is, 
therefore, 

Ordered,  That  the  complaint  herein  be  and  the  same  hereby  is 
dismissed  and  the  case  closed  upon  the  records  of  the  Commission. 
Btais  Dm.  Bkpt.—  Vol.  7  11 
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In  the  Matter  of  the  Application  of  the  Lowo  Island  Railboas 
CouPAKT  for  an  Order  Authorizing  it  to  Issue  D'ebenture  not  to 
Exceed  in  Amount  $16^00,000  Pursuant  to  Section  55  of  the 
Public  Service  ConunissionB  Law 

Case  No.  1080 

(Public  Service  ComniiMioii,  Second  Dietrlct,  Febniiiy  8,  191S) 

Hatten  relatiiiK  to  the  lune  of  Hcuiities,  wUcb  by  statute  corpoiatioiu  >ra 
compelled  to  svbinlt  to  the  Public  Service  CommisMon  for  its  approTtl, 
■re  entitled  to  the  earliest  atteatioa  which  In  the  proper  exeidse  of  its 
daty  and  discretion  the  ComnUeHioa  finds  It  possible  to  record. 

Wbni  a  corporation  baa,  in  the  opinion  of  the  Public  Service  Cmu- 
mlsston,  established  its  right  to  issue  securities  of  a  character,  in  an 
amount,  Sind  for  a  purpose  which  the  Conuniseion  deeras  proper,  and 
has  complied  with  all  the  incidental  accounting  requirements  of  the 
ComraiBSion,  and  no  evidence  in  dispute  of  the  Commission's  conclusion* 
has  been  presented  or  offered,  other  than  may  be  derived  from  the  pend- 
ency of  an  equity  suit  against  said  corporation  in  which  minority 
Itockbolders  seek  to  establish,  among  other  things,  that  the  indebtedness 
to  discharge  which  the  said  securities  are  to  be  issued  was  improperly 
incurred  by  the  directors  of  the  applicant  corporation;  held,  that  an 
adjournment  of  the  proceeding  until  determination  of  the  equity  suit, 
and  consequent  delay  in  granting  the  relief  to  which  it  has  been  deter- 
mined by  the  Commission  that  the  applicant  is  entitled,  would  be  an 
unwarranted  exercise  of  discretion  by  the  Conuniseion,  because  >n  its 
direct  consequences  such  sdjoumment  would,  under  all  the  circumstances, 
be  tantamount  to  restraining  the  applicant  from  the  exercise  of  a  sub- 
stantial right  against  which  it  may  properly  be  enjoined  only  hy  a 
court  of  competent  jurisdiction. 

Joseph  F.  Keany  and  Alfred  Gardner,  for  petitioner. 

Kellogg  &  Rose,  by  Abram  J,  Rose  and  Alfred  C.  Pette,  for 
Dick  Brothers  &  Company,  stockholders  in  the  Long  Island  Rail- 
road Company. 

Van  Santvoohd,  Chairman. —  Under  dat«  of  August  22,  1913, 
the  Long  Island  Railroad  Company  applied  to  this  Commission 
for  approval  of  an  issue  of  $2,942,059.84  in  amount  of  its  4  per 
cent  ten-year  debentures  at  par,  to  be  delivered  to  the  Pennsylvania 
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Hailroad  Company  in  payment  for  advances  from  the  last  men- 
tioned corporation  to  the  applicant  corporation,  which  advances 
had  been  expended  for  capital  account  during  the  calendar  year 
1911;  and  under  date  of  August  13,  1914,  applied  for  similar 
approval  of  an  issue  of  $3,986,319.63  in  amount  of  its  said  deben- 
tures, to  be  delivered  to  the  Pennsylvania  Railroad  Company  in 
payment  for  advances  to  the  amount  mentioned  from  that  corpor- 
ation for  capital  expenditures  by  the  applicant  during  the  calen- 
dar year  1913.  The  relief  prayed  for  in  these  petitions  was  sub- 
sequently enlarged  by  the  applicant  corporation  so  as  to  include 
approval  of  an  additional  issue  of  $6,866,818.01  of  said  deben- 
tures, to  be  used  in  the  liquidation  of  a  similar  indebtedness  to 
the  Pennsylvania  Hailroad  Company  incurred  through  advances 
for  capital  expenditures  down  to  June  30,  1914:  making  a  total 
amount  of  debentures  thus  proposed  to  be  issued  of  $12,996,- 
356.49. 

The  aforesaid  applications  were  supplemental  to  similar  appli- 
cations which  had  theretofore  been  made  by  the  Long  Island  Rail- 
road Company  for  approval  of  the  issue  of  approximately  $6,000,- 
000  of  said  debentures  to  the  Pennsylvania  Railroad  Company  in 
liquidation  of  the  applicant  corporation's  indebtedness  to  said  the 
Pennsylvania  Railroad  Company  for  advances  made  to  the  Long 
Island  Railroad  Company,  and  by  the  latter  expended  for  capital 
account  down  to  December  31,  1910,  which  applications  had  been 
duly  granted  by  this  Commission. 

Before  passing  upon  the  pending  application,  the  Commisaion 
directed  its  division  of  capitalization  and  its  engineers  to  examine 
the  accounts  and  property  of  the  petitioner  and  report  the  addi- 
tions and  betterments  which  it  bad  made  since  July  1,  1907,  as  of 
which  date  the  general  accounting  order  of  the  Commission,  com- 
monly spoken  of  as  the  "  uniform  system  of  accounts,"  had  become 
effective.  This  necessitated  an  ana'ysis  by  the  examiners  of  over 
$35,000,000  of  expenditures  on  the  property,  and  examination  by 
the  engineers  of  the  property  represented  by  such  expenditures. 
These  examinations,  which  were  exhaustive,  included  a  careful 
analysis  of  the  accounting  methods  of  the  company  to  ascertain 
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whether  such  methods  resulted  in  correct  distributiona  of  said 
expenditures  between  capital  and  ezpensee.  Similarly,  the 
accounting  for  the  equipment  was  carefully  inquired  into,  to  ascer- 
tain whether  retirements  had  been  properly  recognized,  and  also 
whether  adequate  accruals  for  depreciation  wore  being  made. 

The  result  of  these  examinations  as  embodied  in  the  engineer'a 
report  under  date  of  April  26,  1915,  and  the  report  of  the  division 
of  capitalization  under  date  of  December  27,  1915,  convinced  tbi? 
Commission  that  after  making  all  proper  adjustments  in  its 
accounts  as  required  by  the  uniform  system  of  accounts  and  set 
forth  in  the  report  last  above  mentioned,  the  Long  Island  Railroad 
Company  had  expended  between  January  1,  1911,  and  June  30, 
1914  (the  period  covered  by  the  pending  applications  for  reim- 
bursement), the  sum  of  $11,996,356.49  for  additiona  and  better- 
ments to  its  property;  and  had,  furthermore,  paid  instalments  on 
its  equipment  trust  to  the  amount  of  $1,000,000,  making  a  total  of 
$12,996,366.49  which  had  thua  been  expended  for  capital 
purposes. 

Examination  of  the  books  and  property  of  tlie  applicant  corpora- 
tion and  its  acceptance  in  full  of  the  accounting  requirements  of 
this  Commission  having  been  thus  satisfactorily  accomplished,  and 
the  said  reports  plainly  indicating  that  the  applicant  corporation 
had  actually  expended  the  sum  of  money  last  mentioned  for  legiti- 
mate capital  purposes  and  was  accordingly  entitled  to  issue  a  like 
amount  of  its  securities  for  the  purpose  of  liquidating  its  obliga- 
tions incurred  in  making  such  expenditure,  no  formal  bearing 
upon  the  application  became  necessary  or  was  required  under  the 
ru!es  of  practice  and  in  the  ordinary  procedure  of  this  Commission. 

But  imder  date  of  January  16,  191S,  Messrs.  Dick  Brothers  & 
Co.  of  New  York,  in  behalf  of  about  thirty  per  cent  of  the  out- 
standing stock  of  the  Long  Island  Railroad  Company,  had  infor- 
mally protested  to  this  Commission  against  the  alleged  improper 
control  by  the  Pennsylvania  Railroad  Company  of  the  Long  Island 
Railroad  Company,  and  against  the  approval  by  this  CoDunissioD 
of  any  increase  in  the  indebtedness  of  said  the  Long  Island  Rail- 
road Company  either  by  sales  of  securities  to  the  public  or  by  the 
procuring  of  loans  from  the  Pennsylvania  Railroad  C<nnpany 
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without  notice  to  ibis  Commission,  to  the  end  that  said  minority 
interest  might  appear  before  the  Commission  and  protect  ita 
rights.  Under  date  of  Januaty  21,  1915,  said  Dick  Brothers  & 
Co.  were  accordingly  advised  by  this  Commission  of  the  pendency 
of  the  first  above  mentioned  applications  by  the  Long  Island  Rail- 
road Company  for  authority  to  issue  debenture,  etc.,  to  the  amount 
of  seven  millions  dollars  approximately,  and  were  also  advised  tliat 
they  would  receive  reasonable  notice  of  hearing  upon  euch  appli- 
cations; and  on  January  17,  1916,  they  were  finally  notified  of  the 
facts  and  conclusions  above  recited,  and  advised  that  if  they 
desired  an  opportunity  to  make  any  presentation  to  the  Commis- 
mission  in  connection  with  the  pending  applications  and  before  a 
final  disposition  thereof  a  hearing  would  be  fixed  for  the  twenty- 
eighth  of  that  month.  They  were  further  advised  that  the  above 
mentioned  reports  were  available  for  examination.  No  objection 
was  made  to  the  date  fixed  for  the  hearing,  but  when  the  case  wan 
called  counsel  for  Dick  Brothers  &  Co.  appealed  and  asked  for  an 
adjournment  upon  the  following  grounds : 

That  an  action  had  been  commenced  by  Dick  Brothers  &  Co. 
on  behalf  of  the  minority  stockholders  of  the  Long  Island  Railroad 
Company  against  the  Pennsylvania  Railroad  Company  and  others, 
in  which  the  following  relief  is  sought: 

"  1.  An  accounting  by  the  directors  of  the  management  and 
affairs  of  the  company  and  of  all  moneys  spent  in  alleged  improve- 
ments and  betterments  since  the  year  1901. 

"2.  The  cancellation  of  an  indebtedness  of  $27,000,000  for 
moneys  advanced  by  the  Pennsylvania  Company  to  the  Long 
Island  Company  for  improvements  and  betterments  which  it  is 
claimed  were  made  in  the  interests  of  the  Pennsylvania  Railroad 
Company. 

"  8.  The  cancellation  of  an  agreement  betwerai  the  Pennsylvania 
Tunnel  and  Terminal  Railroad  Company  (a  subsidiary  of  the 
Pennsylvania  Railroad  Company)  and  the  Lcmg  Island  Company 
for  the  use  of  the  tunnel  into  the  Pennsylvania  Station  at  Thirty- 
fourth  street,  and  the  use  of  such  station,  under  which  agreement 
passengers  are  carried  into  said  station  by  the  Long  Island  Rail- 
road Company  at  a  loss. 
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"  4.  An  accounting  of  all  moneys,  amoimting  to  approximately 
$10,000,000  expended  in  the  improvement  of  the  30  called  Bay 
Kidge  Branch  which  improvement  has  heen  made  largely,  if  not 
entirely,  for  the  benefit  of  the  New  York  Connecting  Railroad 
Company,  in  which  the  Pennsylvania  Railroad  Company  and  the 
New  York,  New  Haven  and  Hartford  Railroad  Company  are 
equal  owners  of  the  stock,  and  the  restitution  to  the  Long  Island 
Company  of  the  moneys  spent  in  carrying  out  such  improvementB. 

"  5.  The  removal  of  the  directors  of  the  Long  Island  Company, 
who  are  also  directors  of  the  Pramsylvania  and  constitute  a  majors 
ity  of  said  board. 

"  6.  The  restoration  of  the  Long  Island  to  its  status  as  an  inde- 
pendent company,  and  not  merely  a  aubsidiary  of  the  Pennsylvania 
Railroad  Company," 

It  was  finally  urged  that  in  the  opinion  of  couusel  the  facts 
developed  on  examination  before  trial  of  officers  of  the  Pennsyl- 
vania Railroad  Company  and  the  Long  Island  Railroad  Company 
fully  justify  the  institution  of  said  action,  and  that  if  plaintiffs 
should  be  successful  and  should  obtain  substantially  the  ^relief 
Bought  the  effect  would  be  to  relieve  the  Long  Island  Railroad 
Company  of  at  least  a  portion  of  the  large  indebtedness  which  has 
been  incurred  by  it  during  the  past  fifteen  years  including  the 
$27,000,000  advanced  to  it  by  the  Pennsylvania  Railroad  Com- 
pany, to  cover  a  portion  of  which  advances  the  proposed  deben- 
tures now  under  consideration  are  to  be  issued. 

No  testimony  was  offered,  nor  opportunity  requested  to  present 
any  testimony  upon  the  vital  questions  before  this  Commission, 
namely,  whether  the  applicant  corporation  has  actually  and  prop- 
erly expended  the  sum  alleged  for  capital  account  and  whether  its 
proposed  method  of  liquidating  the  incidental  indebtedness  is 
reasonable  and  proper.  Nor  was  it  contended  that  if  suooessful  in 
its  suit,  the  rights  of  the  plaintiff  would  be  jeopardized  or  in  any 
degree  affected  by  reason  of  a  present  issue  of  debentures  by  the 
applicant  corporation  as  proposed. 

Under  these  circumstances  the  Commission  can  find  no  ade- 
quate reason  for  granting  an  adjournment  of  this  proceeding 
until  the  Supreme  Court  action  shall  have  been  tried  and  disposed 
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of.  Matters  relating  to  the  isBue  of  securities  for  capital  or  other 
lawful  purposes,  which  under  the  statute  corporations  are  com- 
pelled to  submit  to  the  Public  Service  Commiysion  for  its  approval, 
are  entitled  to  the  earliest  attention  which  in  the  proper  exercise 
of  both  its  duty  and  discretion  the  Commission  finds  it  possible  to 
accord.  In  the  present  case,  by  force  of  circumstances  nearly 
three  years  have  elapsed  since  the  initial  appHcation  was  filed. 
And  now  at  the  close  of  a  laborious  and  painstaking  inquiry  by  the 
Commission,  and  when  the  applicant  corporation  has  broadly 
accepted  and  complied  with  all  the  accounting  and  other  require- 
ments of  the  Commission,  which  has  accordingly  determined  that 
the  relief  prayed  for  properly  may  and  should  be  granted,  minoi^ 
ity  stockholders  request  that  action  shall  be  delayed  and  relief,  to 
which,  upon  all  the  facts  which  it  is  the  province  of  the  Commis- 
sion to  ascertain,  the  applicant  corporation  is  at  once  entitled, 
shall  be  withheld  until  the  determination  of  a  complicated  equity 
suit,  the  result  of  which  could  not  possibly  either  affect  or  be 
affected  by  present  approval  of  the  application.  The  record  dis- 
closes that  plaintiff  in  the  equity  suit  has  had  knowledge  for  more 
than  a  year  of  the  proposed  issue  of  debentures  by  the  applicant 
corporation,  which  is  a  defendant  in  that  suit.  The  concluaioa  is 
irresistible  that  plaintiff  would  long  since  have  applied  to  the 
Supreme  Court  for  a  restraining  order  if  really  convinced  that  it 
was  entitled  to  such  relief  and  that  otherwise  its  rights  would  be 
impaired.  No  such  relief  having  been  sought  from  the  court  in 
which  the  suit  is  pending,  upon  what  possible  line  of  reasoning 
can  it  be  predicated  that  this  Commission  should  now  by  granting 
an  application  for  adjournment  do  that  which  would  practically 
operate  as  a  restraining  order  ?  The  functions  of  a  court  of  equity 
are  no  part  of  the  constitution  of  this  Commission,  which  is  a  reg- 
ulative body  acting  within  precisely  defined  bounds,  and  whoso 
broad  discretionary  powers  should  never  be  abused  by  an  act  which 
in  its  direct  consequences  would  be  tantamount  to  the  exercise  of  a 
fundamental  authority  whidi  has  never  been  conferred  upon  it. 

AH  concur. 
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Petition  of  Iwtbrnational  Kailwat  Compaht  as  to  Proposed 
Extension  of  its  Eailroad  between  Buffalo  and  Niagara  Falls 
Crossing  Certain  Streets  and  Highways,  and  as  to  said  Exten- 
sion Crossing  Railroads;  also  as  to  Certain  FranchiseB 

Case  No.  5342 

(Publie  Sarrloe  CommiBBitm,  Second  District,  February  9,  1B1«) 

Amendatory  oid«r  nude  by  the  Commlaaion  Jannaiy  13,  igiG.  in  tbe  aboTe 
entitled  niatt«r,  as  to  tbe  proTiaioni  therein  aifectliiE  the  city  of 
Tonawanda. 

The  original  petition  herein  was  reported  in  No.  37  of  the  Advance 
Bheeta  of  Volume  7  of  the  State  Department  Reports.  The  amendment 
now  granted  is  that  in  the  city  of  Tonawanda  the  extension  should  t>e 
orer  the  Will iamsv ill e  road  higbwa;  by  an  overhead  bridge  carrying  said 
railroad  over  the  atreet;  over  the  Ellicott  Creek  road  highway  by  an 
overhead  bridge  carrying  said  railroad  over  the  street;  over  Tonawnnda 
Creek  road  highway  by  an  overhead  bridge  carrying  said  railroad  over 
the  street. 

By  the  Commibsion. —  The  order  of  this  Commission  of  Jan- 
uary 13,  1916,  in  the  above  entitled  matter,  determining  that  the 
Williarasvilje  road  highway  and  the  EUieott  Creek  road  highway, 
in  the  city  of  Tonawanda,  should  be  crossed  by  one  overhead 
bridge  carrying  the  railroad  over  both  highways;  and  it  appearing 
that  this  is  an  error  and  that  tbore  are  to  be  two  bridges,  one  over 
the  Williamsville  road  highway  and  one  over  the  EHicott  Creek 
road  highway,  it  is 

Ordered,  That  the  subdivision  of  said  order  of  January  13, 
1916,  which  applies  to  the  city  of  Tonawanda,  ia  hereby  amended 
*o  read  as  fcI!ows: 

City  of  Tonawanda :  Over  the  Williamsville  road  highway  by 
an  overhead  bridge  carrying  said  railroad  over  the  street ;  over  the 
Ellicott  Creek  road  highway  by  an  overhead  bridge  carrying  said 
railroad  over  the  street ;  over  Tonawanda  Creek  road  highway  by 
an  overhead  bridge  carrying  said  railroad  over  the  street 
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In  the  Matter  of  the  Petition  of  the  Moravia  Electric  Light, 
Heat  and  Powee  Company,  Under  Section  69  of  the  Public 
Semee  Commissiona  Law,  for  Authority  to  Make  s  Mortgage 
for  »20,000  and  to  Issue  an  Equal  Amount  of  6  Per  Cent 
Bondfl  to  be  Secured  Thereby 

Case  No.  6145 

(Public  Service  Commluion,  Second  Diatriet,  Febnuu7  9,  IQIB) 

Electric  Ught,  heat  and  power  companies  —  isaiiaiice  of  flnt  mortKage  bonda  — 
penniuloD  eianted. 

The  Moravia  Electric  Light,  Heat  and  Power  Company  petitioned  for 
permiaaion  to  issue  and  deliver  to  William  E.  Greenfield  of  the  town  of 
Moravia,  Cayuga  county,  N.  Y.,  aa  trustee,  a  deed  of  trust  upon  all  ita 
property  to  secure  an  issue  of  first  mortgage,  forty-year  coupon  bonds, 
bearing  interest  at  the  rate  of  six  per  cent  per  annum  to  the  aggregate 
amount  of  (20,000  par.  Upon  the  reports  of  the  electrical  engineer  and 
the  division  of  capitalization  and  the  consent  of  the  stockholders  the 
permission  aaked  tor  was  granted  with  the  usual  restrictions. 

The  petition  herein  was  filed.  August  23,  1915,  and  the 
respective  datee  of  the  further  proceedings  were  as  follows : 

Supplemental  petition  filed  September  4,  1915. 

KeportB  of  electrical  engineer  dated  October  15  and  December 
13,  1915. 

Report  of  division  of  capitalization  dated  December  21,  1915. 

Amended  form  of  proposed  mortgnge  filed  January  27,  1916. 

Consent  of  stockholders  to  the  execution  of  such  mortgage  filed 
January  27,  1916. 

By  THB  Commission. —  Now,  therefore,  upon  the  foregoing 
record: 

Ordered  aa  follows:  1.  That  the  proposed  journal  entry  con- 
tained in  the  report  of  the  division  of  capitalization  in  this  pro- 
ceeding, dated  December  21,  1915,  which  was  spnt  to  the  companv, 
such  entry  being  shown  in  Schedule  IV,  page  37  thereof,  shall  be 
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entered  upon  the  books  of  the  Moravia  Electric  Light,  Heat  and 
Power  Company,  and  that  within  thirty  days  from  the  service  of 
this  order  verified  proof  shall  be  aubmitted  to  the  Commission 
that  such  entry  has  been  made. 

2.  That  the  Moravia  Electric  Li^t,  Heat  and  Power  Company 
is  hereby  authorized,  pursuant  to  the  provisions  of  section  69  of 
the  Public  Service  Commiasions  Law,  to  execute  and  deliver  to 
William  E.  Greenfield  of  the  town  of  Moravia,  Cayuga  county, 
N,  Y.J  as  trustee,  a  certain  indenture,  deed  of  trust  or  mortgage 
upon  all  its  plant  and  property,  dated  the  Ist  day  of  February, 
1916,  to  secure  an  issue  of  firet  mortgage  forty-year  coupon  bonds, 
bearing  interest  at  the  rate  of  6  per  cent  per  annum,  payable 
semi-annually  on  the  firat  days  of  August  and  February  in  each 
year,  to  the  aggregate  amount  of  $20,000  face  value,  a  copy  of 
which  has  been  filed  with  the  Commission  herein,  and  that  the 
form  of  such  indenture  so  filed  is  hereby  approved,  provided  that 
such  company  shall  have  no  right  or  authority  to  issue  any  bonds 
pursuant  to  the  terms  of  said  mortgage  except  as  herein  or  here- 
after authorized  by  the  Commission. 

3.  That  upon  the  execution  and  delivery  of  said  indenture  bo 
authorized  there  shall  be  filed  with  this  Commission  a  copy  of  the 
mortgage  in  the  form  in  which  it  was  executed  and  filed,  together 
with  an  affidavit  by  the  president  or  other  executive  officer  of  the 
company,  stating  that  the  mortgage  as  executed  and  filed  is  the 
same  as  that  herein  approved  by  the  Commission. 

4.  That  the  Moravia  Electric  Light,  Heat  and  Power  Company 
is  hereby  auttorized,  pursuant  to  the  provisions  of  section  69  of 
the  Public  Service  Commissions  Law,  to  issue  $20,000  face  value 
of  its  6  per  cent  forty-year  first  mortgage  bonds  under  the  afore- 
said mortgage. 

5.  That  said  bonds  of  the  total  face  valne  of  $20,000  shall  be 
sold  for  not  less  than  their  face  value  and  accrued  interest  to  give 
net  proceeds  of  $20,000. 

6.  That  said  bonds  of  the  face  value  of  $20,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $20,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 
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(•)  To  retire  ten-year  5  per  cent  mortgage  bonds 
outatanding  as  set  forth  on  the  balance  sheet 
shown  on  page  12  of  the  report  herein,  dated 
Decanbor  21,  ldl5,  of  the  division  of 
capitalization $2,500  00 

(b)  To  disdiai^  first  mortgage  upon  the  property 
of  the  petitioner,  dated  April  1,  1906,  given 
to  John  Taber 3,500  00 

(o)  To  discbarge  bills  payable  outstanding  at 
October  31,  1915,  shown  on  page  12  of  the 
report  herein  dated  December  21,  1915,  of 
the  division  of  capitalization  or  the  renewals 
thereof 8,180  27 

(d)  To  be  applied  toward  the  payment  of  accrued 

interest  amounting  to  $4,622.44  as  shown 
oa  balance  sheet  as  of  October  31,  1915, 
shown  on  page  12  of  the  report  herein  dated 
December  21,  1915,  of  the  division  of 
capitalization 8,319  73 

(e)  To  provide  for  partial  cost  of  new  auxiliary 

itation 2,500  00 


$20,000  00 


'  T.  That  if  the  said  bonds  of  a  total  face  valne  of  $20,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
cwnpany  to  realize  net  proceeds  of  more  than  $20,000,  no  portion 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  the  further  order  of  the 
Commission. 

8.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Moravia  Electric 
Light,  Heat  and  Power  Company  unless  any  such  pledge  or 
hypothecation  shall  have  been  expressly  approved  and  authorized 
by  tihis  CMnmission. 
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9.  That  the  Moravia  Electric  Light,  Heat  and  Power  Company 
^all  for  each  three  months'  period  ending  March  thirty-first, 
June  thirtieth,  September  thirtieth  and  December  thirtj-first, 
iile  not  more  than  fifteen  days  from  the  end  of  such  period  a 
verified  report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  aucb  salet 

Such  reports  shall  contiune  to  be  filed  until  ell  of  the  said 
securities  shall  have  been  sold  or  disposed  of  in  accordance  with 
the  authority  contained  herein,  and  if  during  any  period  no  securi- 
ties were  sold  or  disposed  of,  the  report  shall  set  forth  such  fact. 

10.  That  the  Moravia  Electric  Light,  Heat  and  Power  Com- 
pany shall  for  each  six  months'  period  ending  June  thirtieth  and 
December  thirty-first  file  not  more  than  thirty  days  from  the 
end  of  such  period  a  verified  report  showing: 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized,  and  such  report  shall  show  for  each  of 
said  purposes  to  what  account  or  accounts  under  the  uniform 
system  of  accounts  for  electrical  corporations  the  expenditures 
for  such  purposes  have  been  charged,  giving  all  tbe  details  of  any 
credits  to  fixed  capital  in  connection  with  auoh  expenditures. 

(b)  A  summary  of  the  expenditures  for  eadi  of  such  purposes 
during  the  period  covered  by  the  report 

(c)  A  summary  of  the  distribution  by  accounts  provided  in  the 
uniform  system  -of  accounts  or  the  expenditures  during  such 
period. 

In  reporting  under  subdivisions  (b)  and  (c)  of  this  clause  there 
shall  be  further  shown  the  expenditures  to  the  beginning  of  the 
period  reported  on  and  a  total  showing  the  expenditures  to  the 
end  of  the  period. 

11.  It  ia  nevertheless  expressly  provided  that  in  all  respect* 
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other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  not  be  effective,  and  particularly  that  no  securities  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
Bale  of  such  securities  be  deemed  to  have  been  approved  and 
authorized  by  this  Commission  unless  and  until  compliance  with 
the  recinirements  of  ordering  clause  No.  1  of  this  order  shall  have 
been  made,  reported  to  and  approved  aa  sufficient  by  thia 
CommisaioD. 

12.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  otHnply  in  good  faith  with  the  provisions  hereof  and 
before  any  secarities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  this 
Commission  a  satisfactory  verified  stipulation,  duly  authorized 
by  its  board  (rf  directors  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  shall  be  void  and  of  no  force  or 
effect  until  such  stipulation  shall  have  been  filed  as  required 
herein. 

Finally,  it  is  determined,  and  stated,  That  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  thia  ordw  and  that  such  purposes  except  to  the  amount 
<k  $1,826.98  are  not  in  whole  or  in  part  reasonably  chargeable 
to  operating  ezpensee  or  to  income^ 


,dr,yGoogIe 


State  Depabtmbbt  Rspoets 


Public  Serrioe  CommiMioii,  Second  District 


In  the  Hatter  of  the  Complaint  of  the  Board  of  Tkasb  op  thb 
Viu^OE  OF  Maloke  against  Modntain  Hour  Tblephonb 
CoMFAiTY  aa  to  Rates,  Service,  and  Other  Matters.  Amended 
Complaint  Directed  also  against  Adirondack  Home  Telephone 
Company  and  New  York  Telephone  Company 

Case  No.  4418 

(Public  Seiriee  CommisBicn,  Second  District,  F^ruary  9,  IVIO) 

It  hu  alwajr*  Imu  lawful  f oi  a  telephone  corporation  to  pnrchaae  the  jihytleaX 
property  of  anothei  cotpoiation  withont  the  conaeut  of  the  Commiaaion. 

At  diGumstances  under  which  the  Public  Seirice  Commluicn  baa  no  authority 
to  dlMolTe  conaalidationi  of  telephone  companlw. 

Rule  of  burden  of  proof  in  rate  cases. 

Basil  foi  determinism  the  reaBOoablenSH  of  telephone  lates 

Source  of  property  acquired  Immaterial  in  aacertainin£  the  Talne  «f  the  sane. 

SuEsestiona  made  by  Commission  to  the  company. 

The  Mountain  Home  Telephone  Company  purchased  the  physical  prop- 
erty of  the  Adirondack  Home  Telephone  Company  and  the  physical 
property  of  the  New  Vork  Telephone  Company.  It  also  took  over  with 
the  consent  of  this  Commission  a  village  franchise  of  the  New  York 
Telephone  Company,  but  did  not  take  over  the  frsnchise  of  the  Adirondack 
Home  Telephone  Company.  The  latter  company  had  operated  under  a 
franchise  purporting  to  limit  its  rates.  Seld,  that  the  Mountain  Home 
Telephone  Company  was  not  in  said  village  restricted  to  the  rates 
attempted  to  be  fixed  by  the  Adirondack  Home  Telephone  Company 
franchise. 

The  Adirondack  Home  Telephone  Company  had  several  years  before 
the  sale  of  its  property  to  the  Mountain  Home  Telephone  Company 
increased  the  rates  beyond  those  fixed  by  the  franchise  under  which  it 
was  operating  and  there  had  been  a  general  acquiescence  in  such  increase. 
Beld,  that  a  demand  interposed  at  this  time  upon  a  successor  company 
to  restore  the  original  rates  is  stsle. 

After  a  telephone  company  has  purchased  the  physical  property  of 
several  other  companies  and  some  of  their  franchises,  and  with  the  eon- 
sent  of  the  Commission  has  issued  stock  and  bondi  to  retire  the  outstand- 
ing securities  of  the  original  companies  and  for  oth^r  proper  corporate 
purposes,  the  CommissiDn  is  without  authority  to  disBolve  the  consolida- 
tion so  effected  and  restore  the  various  properties  to  the  constituent 
companies  from  which  such  properties  were  obtained. 

Except  in  the  case  of  increases  of  rates  by  common  carriers,  the  burden 
of  proof  in  a  rate  caae  is  upon  the  complainants  to  show  that  the  existing 
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rates  are  unjust  and  unreasonable.  People  ex  rel.  N.  Y.  C.  t  H.  R.  R.  R- 
Co.  V.  P.  S.  Com,,  215  N.  Y.  241;  People  ex  rel.  N.  Y.  Telephone  Company 
T.  P.  S.  Com.,  lae  App.  Di*.  448. 

In  determining  the  reasonableaeea  of  telepbone  rates  the  Commigaion 
ia  required  to  pay  due  regard  to  a  reasonable  average  return  upon  tlie 
Talue  of  the  property  actually  used  in  the  public  wrvice  and  the  net-cB- 
•ity  of  making  reservation  out  of  income  for  surplus  and  contingenuies. 

In  adjusting  a  schedule  of  rates  in  communitiea  where  the  value  Ui 
business  subscribers  of  an  extended  residence  service  is  important  it  is 
not  improper  that  the  business  rates  should  bear  some  burden  although 
the  reudence  rates  seem  low  by  comparison. 

In  ascertaining  the  value  of  property  used  in  tiie  public  aervice  it  is 
immaterial  whether  that  property  was  acquired  by  the  issuance  of  stock 
or  bonds,  out  of  income  or  otherwise. 

Evidence  as  to  the  value  of  property  employed  in  the  public  service, 
revenues  and  expenses  examined,  and  it  being  found  that  at  the  lowest 
valuation  permitted  by  the  evidence  the  return  for  1914  was  at  the  rate 
o(  %  of  1  per  cent  and  for  the  first  half  of  191S  at  the  rate  of  1%  per 
cant,  it  was  held  that  no  reduction  in  rate*  could  be  directed. 

Kellas,  Geneway  &  Kellaa,  by  J.  P.  Kellaa  and  L.  M.  Kellas, 
for  complainant. 

Thomas  Spratt,  0.  W.  Artz,  Paul  H.  BuniB  and  Howard  Hen- 
drickson,  for  Mountain  Home  Telephone  Company,  Adirondack 
Home  Telephone  Company,  and  New  York  Telephone  Company, 
Respondents. 

H.  E.  Sweet,  for  Pomona  Grange  of  St  Lawrence  County. 

T.  J.  Fitzpatrick,  for  Chateaugay  Board  of  Trade. 

Ibvihe,  Conunisaioner. —  The  Mountain  Home  Telephone  Com- 
pany operates  in  several  counties  in  northern  New  York  and  has 
exchanges  in  a  number  of  places,  including  the  villages  of  Malone, 
Canton,  Potsdam,  Saranac  Lake,  and  the  city  of  Plattsburg.  The 
present  case  is  one  of  a  group  presented  by  several  complainants 
shortly  after  a  general  increase  in  rates  put  in  effect  by  the  Moun- 
tain Home  Telephone  Company,  hereinafter,  for  reasons  which 
will  appear,  treated  as  the  single  respondent.  The  questions  pre- 
sented in  this  case  are  practically  determinative  of  those  presented 


,dr,yGoogIe 


State  Defastuent  Rei-orts 


Public  Service  Commisaion,  Second  Dietrict 


by  the  complaint  of  subscribers  on  the  Chateaugaj  and  Burke 
exchanges  (case  No.  4424)  and  of  that  presented  by  the  St  Law- 
rence County  Pomona  Grange  (case  No.  4372). 

The  demands  for  relief  in  this  particular  case  are  so  broad  and 
80  involved  that  it  becomes  necessary  to  make  an  analysis  thereof 
and  to  make  a  brief  statement  of  the  history  of  the  corporate  trans- 
actions out  of  which  these  demands  grow. 

The  complainants  ask  — 

1.  That  the  rates  in  Malone  be  reduced  to  the  rates  provided  in 
a  franchise  granted  to  one  Ward  to  operate  a  telephone  system  in 
the  village  of  Malone; 

2.  A  general  reduction  of  rates  to  those  in  force  before  the  con- 
solidation of  companies  hereinafter  referred  to ; 

3.  The  elimination  of  certain  toll  charges  between  Malone  and 
other  points; 

4.  The  "  unloading "  of  lines  upon  which  it  is  claimed  too 
many  stations  are  imposed; 

6.  The  dissolution  of  the  consolidation  already  mentioned,  and 
a  requirement  that  the  Adirondack  Home  Telephone  Company 
theretofore  operating  in  the  village  of  Malone  and  vicinity  should 
revest  itself  of  its  property  and  restore  its  service; 

6.  A  general  improvement  of  the  service  rendered. 

A  number  of  years  ago  there  was  installed  in  Malone  a  telephone 
system  by  a  company  controlled  by  or  af&liated  with  the  so  called 
Bell  system  which  also  operated  in  other  places  in  the  Northern 
New  York  territory.  In  1899  Fred  C.  Ward  waa  granted  a  fran- 
chise to  install  and  operate  a  telephone  system  in  the  village,  and 
in  that  franchise  it  was  contracted  that  he  should  supply  telephone 
service  at  fifteen  dollars  per  year  for  business  and  twelve  dollars 
per  year  for  residences.  Ward  seelns  to  have  installed  his  tele- 
phone plant  and  operated  it  for  some  time.  It  was  finally  acquired 
by  the  Adirondack  Home  Telephone  Company  which  established 
rates  of  twenty-four  dollars  a  year  for  business  and  fifteen  dollars 
a  year  for  residences,  and  these  advanced  rates  were  apparently 
accepted  by  the  patrons.  The  Adirondack  Home  Company  and 
the  so  called  Bell  company  continued  to  oi)erttte  in  competition  in 
Malone  and  vicinity  until  February  1,  1913,  when  the  Mountain 
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Home  Te^ephoDe  Company,  which  had  theretofore  heen  operating 
ID  Saranac  Lake  and  other  points  in  Essex  county,  was  confloli- 
ilated  with  the  Adirondack  Home  Telephone  Company,  the  Clin- 
ton TelejAone  Company,  and  the  New  York  Telephone  Company 
(the  so  called  Bell  company),  which  had  been  operating  com- 
petitively in  Malone  and  in  other  places  in  St.  Lawrence, 
Franklin,  and  Clinton  counties.  The  Mountain  Home  Company 
had  purchased  the  physical  property  of  the  Adirondack  Home 
Telephone  Company,  as  it  had  a  right  to  do,  without  the  con- 
sent of  this  Commission.  The  franchise  in  Malone  of  the  Adi- 
rondack Home  Telephone  Company  was  not  transferred  to  the 
Mountain  Home  Company  hut  the  franchise  held  by  the  New  York 
Telephone  Company  was  transferred.  The  transfer  of  this  fran- 
chise was  approved  by  this  Conmiission  by  order  made  November 
27,  1912,  by  wbidi  order  there  was  also  authorized  the  issue  of 
certain  bonds  and  capital  stocik  for  the  purpose  of  acquiring  the 
property  of  the  other  companies  retiring  bonds,  and  for  other  pur- 
poses. Following  the  consolidation  the  Mountain  Home  Tele- 
phone Company  proceeded  to  eliminate  duplicate  installations 
throughout  the  territory  occupied  by  the  consolidated  companies. 
The  order  of  November  27,  1912,  contains  a  condition  that  before 
making  any  change  of  existing  rates  the  Mountain  Home  Com- 
pany should  file  with  the  Commission  its  proposed  schedule  of 
rates,  which  rates  should  not  in  any  respect  exceed  the  schedule 
of  rates  theretofore  submitted  to  the  Conmiission;  and  that  said 
schedule  when  so  filed  should  remain  in  force  for  a  period  of  one 
year  from  the  filing  of  the  same.  July  1,  1914,  the  Mountain 
Home  Telephone  Company  filed  a  new  schedule  of  rates,  sub- 
stantially increasing  the  rates  theretofore  in  force.  By  the  new 
tariff  die  following  rates  were  installed  (in  addition,  toll  charges 
were  provided  for  certain  points  which  had  previously  been  within 
the  Malone  free  area) : 

Individual     2 -part  j         4'pKrt7     GxteDsion 
lias  line  line  station 

Business $42  00     $36  00     $30  00      $9  00 

Residence 30  00       24  00       18  00        6  00 


State  Deft.  Rept. —  Vol,  7 
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Let  US  then  consider  the  complainants'  demands,  but  not  entirely 
in  the  order  in  which  the  complaint  presents  them. 

The  Bestoeation  of  the  Fbancwisb  Rates 
No  right  can  be  claimed  to  the  restoration  of  those  rates  merely 
because  they  were  stipulated  in  the  franchise  granted  to  Ward  and 
to  which  the  Adirondack  Hcone  Telephone  Company  succeeded. 
As  already  indicated,  there  was  nothing  in  the  law  at  the  time  of 
the  transfer  nor  is  there  now  anything  to  prevent  the  purchase  by 
one  telephone  company  of  the  physical  property  of  another  with- 
out the  consent  of  the  Commission.  The  Mountain  Home  Tele 
phone  Company  saw  fit  to  purchase  merely  the  physical  property 
of  the  Adirondack  Company.  It  took  over  the  franchise  of  the 
New  York  Company  with  the  approval  of  the  Commission,  and  it 
is  operating  under  the  franchise  of  the  New  York  Company  which 
did  not  contain  any  rate  restrictions.  In  its  present  operation  it 
is  therefore  not  bound  by  the  restrictiona  of  the  Ward  franchisa 
Lewis  V.  N.  Y.  Telephone  Company,  N.  Y.  Supreme  Court, 
Oneida  County,  Opinion  of  Andrews,  J.,  apparently  unreported. 
See  also  Wright  t.  Glen  Telephone  Company,  112  App.  Div.  745. 
It  might  also  be  added  that  the  complainant  admits  that  there  had 
theretofore  been  a  general  acquiescence  in  an  increase  from  the 
stipulated  rates.  The  demand  to  restore  them  after  many  years 
of  acquiescence  in  higher  rates  would,  even  by  a  court  of  equity, 
be  deemed  a  stale  demand. 

T)ib801,dtion  op  Consolidation  and  Requirement  That  the 
Adihondack  Home  Telephone  Compamt  Should  Besdmb 
Its  Property  and  Functions 

This  question  arose  at  an  early  stage  of  the  proceeding.  It  was 
presented  to  the  Commission,  and  the  Commission  then  deter- 
mined that  it  was  without  jurisdiction  or  authority  to  order  a  dis- 
solution of  corporations  already  consolidated  or  to  decree  a  restor- 
ation of  property  already  legally  transferred.  It  declined  to  enter 
upon  an  investigation  of  the  facta  in  this  connection  and  so  in- 
formed the  complainant,  stating  that  if  the  complainant  still 
desired  to  pursue  that  part  of  its  complaint  it  might  withdraw 
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without  prejudice  the  remainder  thereof,  whereupon  the  Com- 
mission would  deny  for  want  of  jurisdiction  the  petition  80  far  as 
it  embraced  this  demand  and  so  present  the  record  for  prompt 
judicial  review.  The  complainant  elected  to  proceed  under  its 
original  complaint,  and  the  Commission  adheres  to  the  determina- 
tion then  made. 

The  Sbbvici 
The  complaint  aa  to  service  was  at  the  time  it  was  filed  entirely 
justified  by  conditions  then  existing.  After  the  consolidation  it 
required  a  considerable  interval  to  unify  the  previously  existing 
competing  plants  in  Malone  and  other  localities.  Aa  usually 
occurs  under  such  competitive  conditions,  there  had  been  suffered 
a  decided  depreciation  of  existing  plant  facilities.  There  had 
also  occurred  a  sleet  storm  of  unusual  severity  which  has  pros- 
trated many  of  respondent's  lines  and  which  entailed  the  expendi- 
ture of  much  time  and  a  large  amount  of  money  in  order  effectu- 
ally to  restore  the  service.  In  addition  t»  this,  tlie  administrative 
organization  of  the  new  company  had  not  been  perfected  and  ti»e 
general  character  of  the  service  rendered  left  much  to  be  desired; 
in  particular,  certain  rural  and  multi-party  lines  were  greatly 
overloaded,  with  consequent  delays  in  obtaining  communication 
by  or  with  the  subscribers  on  such  lines.  Pending  these  proceed- 
ings the  respondent  has  been  apparently  diligent  in  remedying 
the  defects  complained  of.  It  is  stated  that  at  present  no  line  has 
more  than  eleven  stations  and  most  of  the  multi-party  lines  have 
fewer.  Renewais  and  construction  work  have  been  carried  on  to  a 
reasonable  extent  and  reforms  in  central  oflBce  administration  have 
been  effected.  At  the  last  hearing  at  which  evidence  was  taken  an 
effort  was  made  to  show  continued  bad  service,  but  it  resulted  in 
oocasional  failiu-es  in  respect  o£  any  company.  Examinations  in 
fewer.  Eenewals  and  constriiction  work  have  been  carried  on  to 
a  reasonable  extent  and  reforms  in  central  office  administration 
have  been  effected.  At  the  last  hearing  at  which  evidence  was 
little  more  than  could  be  shown  in  the  way  of  particular  and 
ocassional  failures  in  respect  of  any  company.  Examinations  in 
Malone  and  at  other  points  have  been  made  by  inspectors  of  t^e 
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GommiBBion  who  report  decided  improvement  and  present  satis- 
factory conditions.  Any  defects  in  service  remaining  are  not  sucli 
as  can  be  cured  hj  specific  order,  but  mostly  depend  upon  the 
ability  and  desire  of  operating  and  other  officials  to  render  the 
service  to  which  the  company's  patrons  are  entitled,  aided  as  may 
be  by  inspection  and  recommendations  of  the  Commission.  This 
aid  the  Commission  will  continue  to  supply;  and  should  there  be 
ground  for  further  complaint  as  to  service  conditions,  complaints 
made  to  the  CoomiiBsion  will  receive  prompt  attention. 

The  Rates 
1.  Basis  of  Inquiry:  Whatever  might  otherwise  be  the  opinion 
of  the  Commission  as  to  the  burden  of  proof  and  related  questions 
on  such  investigations,  it  has  been  settled  by  judicial  decision  that 
the  burden  ia  upon  the  complainant  to  show  that  the  existing  rates 
are  unjust  and  unreasonable.  People  ex  rel.  N.  Y.  0.  &  H.  K. 
R.  R.  Co.  V.  Public  Service  Commission,  159  App.  Div.  546; 
affd.  216  N.  Y.  241.  Since  this  case  arose  the  Legislature  has 
changed  the  rule  so  far  as  it  affects  increases  of  rates  made  by 
common  carriers.  Laws  of  1914,  chap.  240.  Otherwise  the  rule 
is  still  in  effect  People  ex  rel.  N.  Y.  Telephone  Company  v. 
Public  Ser^-ice  Commission,  169  App.  Div.  448.  When  the  com- 
plainant rested  its  case  there  was  practically  no  evidence  on  the 
subject,  certainly  no  evidence  meeting  the  requirements  imposed 
by  the  Appellate  Division  in  the  case  last  cited.  However,  the 
Court  of  Appeals  had  in  the  New  York  Central  case  dearly  indi- 
cated the  distinction  between  the  true  burden  of  proof  and  the 
duty  of  first  offering  evidence  upon  a  given  point,  and  the  sitting 
Commissioner  requested  the  respondent  to  offer  evidence  as  to  the 
value  of  its  property,  its  revenues,  and  its  expenses,  stating  how- 
ever that  when  all  the  evidence  was  in  the  Commission  must  in 
weiring  it  place  the  burden  where  the  courts  had  declared  it  must 
be  placed,  upon  the  complainant.  The  respondent  accordingly 
proceeded  with  evidence  upon  the  points  indicated,  and  there- 
after the  complainants  offered  evidence  on  thof^  subjects,  to  which 
reference  will  be  made  later.    The  Commission  fully  recognized 
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the  difGculty  which  complainants  in  rate  cases  meet,  confronted 
with  this  rule  as  to  the  burden  of  proof.  It  is  not  unnatural, 
wider  the  circumstances,  that  complainants,  realizing  their  inabil- 
ity to  explore  the  affairs  of  large  corporations  in  order  to  make  the 
requisite  proof,  should  feel  that  the  Commission  should  itself 
undertake  the  inquiry.  If  a  valuation  of  the  company's  property 
is  an  essential  to  every  rate  inquiry  of  a  general  characfer,  it  is 
manifestly  impossible  for  the  Conunission  on  such  complaints  to 
pnrsue  at  the  expense  of  the  State  of  New  York  the  inquiry 
required.  Existing  appropriations  are  entirely  insufficient  to  per- 
mit such  a  practice,  and  it  is  not  probable  that  the  people,  speak- 
ing through  the  Legislature,  would  consent  to  the  large  burden  of 
expense  that  would  thereby  be  imposed.  We  must  therefore  take 
the  evidence  as  it  has  been  presented  and  determine  from  that 
whether  the  complainant  has  shown  that  the  present  rates  of  the 
respcndent  are  unjust  and  unreasonable. 

The  path  to  be  pursued  in  such  an  inqiiiry  has  been  indicated  in 
many  cases  and  is  recognized  by  statute.  The  company  is  entitled 
to  a  reasonable  average  return  upon  the  value  of  the  property 
actually  used  in  the  public  service,  and  the  necessity  of  making 
reservation  out  of  income  for  surplus  and  contingencies  must  also 
be  ooneidered.  The  complainant  desired  to  show  that  a  large  part 
of  the  capitalization  of  the  Adirondack  Home  Ckmipany  did  not 
represent  money  actually  paid.  This  evidence  was  rejected  on  the 
ground  that  the  question  before  the  Commission  was  whether  the 
rates  yielded  more  than  a  fair  return  on  the  actual  value  of  the 
property,  not  whether  they  yielded  a  return  upon  the  present  or 
past  capitalization.  Much  of  the  evidence  so  oflFered  was  later 
received  upon  another  theory  and  in  another  connection  not  here 
relevant.  The  capitalization  authorized  by  this  Commission 
November  27,  1912,  was  itself  based  on  valuation  and  not  on 
existing  outstanding  bonds  and  stocks  of  the  constituent  companies. 

The  complainant  also  contended  that  a  large  portion  of  the  pres- 
ent property  of  the  Mountain  Home  Company  was  built  up  out 
of  gifts  made  to  the  Adirondack  Home  Company  or  to  Ward,  and 
out  of  the  income  of  the  Adirondack  Company.    Inquiry  into  this 
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was  also  excluded  by  order  of  the  Comraisaion  made  September 
30,  191B,  wherein  the  CommisBion  held  that  the  baais  for  rate 
making  must  be  the  value  of  the  property  used  in  the  public 
service,  and  that  it  is  immaterial  whether  that  property  was 
acquired  by  the  issuance  of  capital,  out  of  income,  or  otlierwise. 
The  first  inquiry  must  therefore  be  es  to  the  actual  present  value 
of  the  property  of  the  respondent  devoted  to  the  public  service. 

2.  ValTiation:  The  inevitable  conclusion  from  all  the  evidence 
in  the  case  renders  it  unnecessary  for  us  to  enter  into  a  detailed 
examination  of  the  present  value  of  tlie  company's  property  or  to 
reach  any  very  accurate  result  upon  that  point.  Prior  to  the  con- 
solidation, inventories  were  made  by  persons  connected  with  the 
New  York  Telephone  Company  of  the  properties  other  than  that 
of  the  New  York  Telephone  Company  in  this  territory,  and  an 
appraisal  made  based  on  such  inventories.  The  property  of  the 
New  York  Telephone  Company  in  that  territory  was  ascertained 
through  a  general  inventory  that  had  been  made  in  1910:  the 
purpose  being  t«  aacertain  the  structural  value  (t.  e.  the  coat  of 
reproduction  new  leas  depreciation)  of  the  properties  about  to  be 
consolidated.  In  the  capitalization  case  heretofore  referred  to  the 
results  of  these  inventories  and  appraisements  were  diecked  by 
engineers  of  the  Commiasion  and  they  were  accepted  by  the  Com- 
mission as  the  basis  for  the  capitalization  order.  An  analysis  of 
the  property  of  the  combined  corporations  shows  a  net  book  value 
of  property  acquired  by  the  Mountain  Home  Telephone  Company 
at  the  date  of  the  consolidation.  February  1,  1913,  of  $1,602,- 
097.63.  The  consideration  paid  was  $1,589,700,  leaving  an  excess 
of  book  value  of  property  acquired  over  the  consideration  paid  of 
$12,397.63.  The  total  fixed  capital  of  the  acquired  companies  was 
on  that  date  $1,473,072.49.  This  is  the  structural  value  of  the 
physical  property  only.  Deducting  from  this  the  excess  of  total 
book  value  over  consideration  paid,  $12,397.63,  leaves  $1,460,- 
674.86.  The  original  Mountain  Home  Company  had  then  prop- 
erty to  which  a  structural  value  was  attached  of  $46,740,25, 
although  its  actual  cost  as  carried  on  the  books  was  greater.  We 
reach  the  following  result: 
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Fixed  capital  acquired  February  1,  1913 $1,460,674  86 

Structural  value  Mountain  Home  property. . . .  46,740  25 


Total  fixed  capital $1,507,415  11 

Additions  to  June  30,  1915 228,396  17 


Total $1,735,811  28 

Retirements  in  the  same  interval 248,486  43 


Net  June  SO,  1915 $1,487,324  85 


The  book  cost  as  submitted  by  the  respondent  as  of  June  30, 
1915,  ia  $1,508,323.85.  The  lower  of  these  figures  gives  us  the 
"  bare  bones  "  of  the  enterprise,  and  leads  to  such  a  result  that  it 
becomes  imnecesaapy  to  consider  any  of  the  intangible  or  specu- 
lative elements  that  introduce  so  much  difSculty  into  questions  of 
valuation. 

The  evidence  offered  by  the  complainant  to  overcome  this  result, 
which  is  the  least  that  can  possibly  be  reached  on  the  respondent's 
evidence,  is  somewhat  fragmentary  and  far  from  conclusive. 
Probably  from  the  very  nature  of  the  case  nothing  else  could  be 
expected.  A  former  manager  of  the  Adirondack  Home  Telephone 
Company  testified  as  to  certain  unit  coats.  He  created  the  impres- 
sion of  being  a  fair  minded  but  somewhat  reluctant  witness.  His 
experience  had  been  limited  to  certain  phases  of  the  telephone 
business  and  he  spoke  from  memory  alone.  He  dealt  with  market 
prices  of  various  materials  and  was  able  to  give  little  information 
as  to  construction  costs  and  other  elements.  The  so  called  unit 
costs  given  by  him  were  generally  less  than  those  contended  for 
by  the  respondent  but  in  some  instances  they  were  greater.  If  his 
testimony  should  be  accepted  entirely  it  would  fall  far  short  of 
establishing  any  valuation.  At  most  it  would  only  tend  to  dis- 
credit the  appraisement  made  on  behalf  of  the  consolidating  coiOr 
panics  and  checked  by  the  Commission's  engineers. 

The  tax  reports  of  the  Mountain  Home  Telephone  Company 
for  the  Malone  district  were  also  proffered.  The  different  bases 
of  valuation  for  purposes  of  taxation  and  for  rate  making  pur- 
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poses  have  been  so  uniformly  recognized  that  it  is  idle  to  cootend 
that  these  tax  reports  should  be  aooepted  aa  establishing  value  for 
present  purposes.  See  Missouri  Rate  Cases,  230  U.  S.  474;  Will- 
eOx  v.  Consolidated  Gas  Company,  212  id.  19.  It  may  well  be 
that  we  ought  to  reach  a  condition  where  a  single  valuation  of 
public  service  property  could  be  made  to  answer  all  governmental 
purposes.  We  have  not  jet  reached  that  condition.  In  the  Con- 
solidated Gaa  case  referred  to,  the  corporation  resorted  to  the  tax 
appraisements  in  order  to  enhance  its  valuation.  In  other  cases, 
as  in  the  present,  the  complainant  parties  have  attempted  to 
resort  to  it  in  order  to  depreciate  the  valuation.  In  no  case,  so 
far  as  we  are  informed,  has  the  tax  appraisement  been  accepted  aa 
suf&cient  evidence  of  value  upon  which  to  base  rates.  The  great- 
est effect  that  can  be  permitted  is  that  of  an  admission  against 
interest,  and  this  we  can  not  permit  to  prevail  against  the  more 
positive  evidence  corroborated  by  the  examinations  of  our  own 
engineers. 

The  item  for  right  of  way,  $226,732.50,  as  of  February  1,  1913, 
was  seriously  questioned,  and  while  it  was  really  not  impeached, 
the  evidence  to  support  it  was  far  from  satisfactory.  If  we  deduct 
this  item  in  toto,  it  still  leaves,  on  the  basis  of  our  former  calcula- 
tion, $1,260,592.35.  It  must  not  be  understood  that  we  are  stat- 
ing this  sum  as  the  actual  value  of  the  property  employed  in  the 
public  service.  It  is  the  irreducible  minimum  permitted  by  the 
evidence,  and  we  use  it  here,  not  to  establish  it  in  any  other  con- 
nection as  even  an  attempt  at  valuation,  but  merely  as  a  tentative 
figure  in  connection  with  the  revenues  and  expenses  of  the  company. 

3.  Revenues  and  Expenses:  There  were  proved  from  the  books 
of  the  respondent  the  revenues  and  expenses  from  February  1  to 
December  31,  1913,  for  the  entire  year  1914,  and  for  the  six 
months  from  January  1  to  June  30,  1915.  Summarized  these  are 
as  follows : 

Feb.  I  to  Jan.  1  to 

Dec.  31,  1013      Tear  1914     Juno  30,  1016 

Total  gross  revenne 9245,848  0«      «301.«80  62      « 147. 127  15 

Total     expenses     snd     deductions 
from  income   313,972  14        329,951  99         152,883  37 

E^wnses  over  revenues $08,124  OS       (27,971  17         95,7SG  22 


y  Google 


BOABD  OF  TbaDE  V.  MoCKTAIN  HoME   TELEPHONE   Co.        217 

Pnbllc  Service  ComndaaloB,  Second  District 

The  itons  of  expense  have  been  examined  by  tbe  engineers  of 
the  Comimssion,  and  with  pertiaps  one  exception  have  been  found 
reasonable  and  not  disproportionate  to  the  expenses  of  other  simi- 
lar properties.  The  exception  referred  to  is  the  item  of  deprecia- 
tion. Excluding  this  item,  the  expenses  for  1914  were  $317,- 
648.35,  or  an  expense  per  station  of  $22.21.  The  depreciation 
charge  for  1914  was  $112,303.64,  and  the  annual  percentage  of 
depreciation  charged  to  the  average  plant  in  service  from  February 
1,  1913,  to  Jime  30,  1915,  is  stated  by  the  company  to  be  7.38 
per  cent  Again  we  need  not  enter  into  a  detailed  inquiry  as  to 
what  would  be  a  proper  depreciati(ni  charge.  Let  ua  assume  for 
the  purposes  of  this  inquiry  alone,  and  without  any  intention  of 
implying  that  the  sum  assumed  represents  a  proper  charge  or  a 
sufBcient  charge,  that  $75,000  per  year  is  ample  to  cover  deprecia- 
tion. Let  ua  disregard  the  fractional  part  of  1913  when  the  con- 
dition of  the  respondent's  business  was  unduly  disturbed  and  use 
the  figures  for  1914  and  the  first  half  of  1915.  "We  deduct  then 
$37,303.64  from  the  item  of  depreciation  charged  to  expenses  for 

1914,  and  $16,508.26  from  the  same  item  for  the  first  half  of 

1915.  This  gives  ua 

1914  1015,  1st  iMir 

Gross  revenue $801,980  82        $147,127  75 

Total  expenses  and  deductions...      292,648  35  136,375  11 


This  leaves  for  1914  a  surplus  of  revenues  over  expenses  of 
$9,332.47;  and  for  the  first  half  of  1915,  $10,752.04.  This 
means  an  annual  return  of  -^  of  1  per  cent  in  1914,  and  at  tbe 
rate  of  1%  per  cent  in  the  first  half  of  1915 ;  but  it  must  be  borne 
in  mind  that  interest  paid  is  not  calculated  within  the  expenses 
and  deductions.  The  interest  charge  is  about  $52,000  per  year. 
No  argument  is  necessary.  The  inference  from  the  above  figures 
is  conclusive.  Tbe  property  at  the  present  rates  falls  far  short  of 
yielding  a  fair  return  upon  its  value. 

It  was  contended  in  the  hearings  that  the  former  Adirondack 
Home  Company  furnished  service  at  much  lower  rates  and  was  at 
the  same  time  prosperous.     The  greater  part  of  the  operation  of 
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this  company  was  before  1910,  when  telephone  companies  were  first 
subjected  to  the  supervision  of  the  Commission.  The  reports  of  Uie 
Adirondack  Home  Telephone  Company  for  1910,  1911,  and  1912 
show  that  no  dividends  were  paid.  They  do  show  a  certain  sur- 
plus, but  without  going  into  details  the  showing  is  based  upon 
maintenance  and  depreciation  accounts  of  such  t^aracter  as  to 
indicate  future  disaster.  The  net  increase  in  the  corporate  sur- 
plus in  1912  was  $1,446.35  on  a  charge  for  depreciation  of 
$6,211.61,  based  on  a  fixed  capital  of  over  $310,000. 

4.  Conclusions  as  to  Rates:  It  is  quite  evident  from  what  has 
preceded  that  no  reduction  can  be  ordered  from  the  present  rates 
taken  as  a  whole  with  any  regard  to  a  return  on  the  property 
devoted  to  tlie  service.  Increases  in  rates  are  always  disturbing 
and  naturally  productive  of  dissatisfaction.  This  is  the  case, 
entirely  too  common,  of  competing  companies  occupying  a  terri- 
tory of  limited  patronage  and  fixing  their  rates  to  meet  conditions 
of  competition  rather  than  to  ensure  conmiercial  success  in  the 
long  run.  When  rates  are  fixed  so  low  as  to  be  in  the  long  run 
unremunerative,  capital  is  not  only  not  attracted  but  it  can  not  be 
obtained,  and  the  public  as  well  as  the  companies  ultimately 
suffer  the  consequences.  The  territory  served  by  the  Mountain 
Home  Telephone  Company  is  not  thickly  settled.  It  is  largely 
mountainous,  its  winter  climate  is  severe,  and  maintenance  of 
overhead  lines  consequently  expensive.  Ogdensburg,  with  about 
seventeen  thousand  inliabitants,  is  the  largest  community  served. 
Nevertheless,  the  rates  are  not  higher  than  those  prevailing  in 
territory  where  conditions  are  more  favorable,  except  at  certain 
points  where  competition  carried  on  in  a  ruinous  manner  may  still 
exist. 

5,  The  Schedule  of  Rates:  The  testimony  of  the  respondent's 
experts  is  to  the  effect  that  the  rate  schedule  is  well  balanced  and 
makes  a  proper  distribution  of  charges  upon  different  branches  of 
service.  The  individual  line  rate  for  business  seems  proportion- 
ately large.  On  the  other  band,  the  principal  complaint  has  been 
the  increase  of  the  four-party  residence  rate  from  fifteen  dollars 
to  eighteen  dollars.  A  decrease  in  the  business  rate  would  neces- 
sarily involve  a  further  increase  in  the  other.    In  order  to  render 
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bnsiuese  telephones  in  such  communities  of  proper  service  to  their 
patrons  an  extended  residence  service  is  necessary.  It  is  not 
improper  that  the  business  rate  should  bear  something  of  a  burden 
for  this  reason,  even  though  the  residence  rate  seems  below  the 
actual  coat  of  the  service.  We  are  therefore  not  disposed  to  dis- 
turb the  existing  schedule  in  this  respect 

The  business  rate  for  an  extension  station  is  nine  dollars  per 
annum,  and  for  residence  six  dollars.  Of  late  there  has  been  a 
tend^cy  toward  a  uniform  six  dollar  rate.  Rates  as  high  as  one 
dollar  per  month  have  been  approved  by  some  commissions,  A 
rate  of  nine  dollars  is  quite  common.  In  view  of  the  manifest 
necessity  of  maintaining  the  total  revenues  of  the  Mountain  Home 
company,  we  would  not  be  justified  in  directing  at  present  a  re- 
duction of  the  current  rate,  but  aa  a  matter  of  business  expediency 
it  would  be  well  for  the  company  to  inquire  whether  on  the  whole 
its  interests  would  not  be  better  subserved  by  putting  in  a  uniform 
six  dollar  rate,  in  the  hope  that  an  increased  use  of  extension  serv- 
ice would  be  more  than  compensatory. 

6,  Toll  Charges:  Under  the  old  conditions  of  competition  a 
large  number  of  outlying  points  were  able  to  communicate  with 
Malone,  and  through  Malone  with  one  another,  without  the  pay- 
ment of  tolls.  This  free  area  was  certainly  extended  beyond  all 
reason,  as  it  embraced  Fort  Covington  to  the  northwest.  Chateau- 
gay  to  the  northeast,  and  other  equally  distant  points.  The  prin- 
cipal complaint  of  the  curtailment  of  this  area  and  the  installation 
of  tolls  comes  from  subscribers  to  the  Chateatigay  and  Burke  ex- 
changes and  is  embraced  in  a  separate  complaint,  but  it  is  also 
involved  in  this  complaint.  Burke  is  about  six  miles  from  Malone 
and  Chateaugay  about  nine,  almost  in  the  same  line.  Cbateaugay 
has  a  population  o£  2900  and  Burke  1600.  July  1,  1015,  there 
were  297  stations  on  the  Chateaugay  exchange  and  74  on  the  Burke 
exchange;  there  were  1150  on  the  Malone  exchange.  If  Burke 
stood  alone  it  might  well  be  argued  that  the  exchange  there  should 
be  abandoned  and  the  subscribers  connected  directly  to  Malone. 
The  small  number  of  subscribers  necessitates  a  central  office 
arrangement  that  is  not  conducive  to  good  service.  The  difficulty 
is  that  Chateaugay,  somewhat  farther  away,  has  a  much  larger 
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number  of  subscribers,  and  to  handle  the  service  through  the 
Malone  exchange  would  not  be  practicable.  If  separate  central 
stations  are  to  be  maintained,  the  tolls  between  Maloae  and 
Chateaugaj  are  defensible  if  not  necessarj.  Burke  could  more 
readily  be  consolidated  with  Chateaugay  than  with  Malone,  but 
the  people  of  Burke  seem  to  desire  communication  with  Malone 
rather  than  with  Chateaugay.  Again  the  Commission  feels  that 
it  should  not,  iu  the  light  of  the  company's  financial  condition, 
direct  either  a  consolidation  of  these  exchangee  or  an  abolition 
of  the  tolls  between  them,  but  that  it  is  a  subject  demanding  the 
careful  consideration  of  the  company's  officials.  It  may  be  that 
the  desire  for  cheap  telephone  communication  between  these  points 
and  Malone  ia  such  that  the  abolition  of  the  tolls  would  sufficiently 
increase  fhe  patronage  to  warrant  the  taking  of  this  step.  Certainly 
a  local  service  such  as  we  have  in  Burke,  where  there  are  only 
seventy-four  stations,  is  not  very  satisfactory. 

As  to  the  other  points  where  tolls  are  imposed,  of  which  com- 
plaint is  made,  it  is  sufficient  to  say  that  they  are  not  naturally 
within  the  ^falone  free  area  and  that,  while  the  patrons  undoubt- 
edly desire  service  fre«  of  tolls,  the  company  could  not  afford  to 
give  it  under  the  existing  rates. 

The  complaint  so  far  as  it  affects  the  rates  is  therefore  not  jus- 
tified. So  far  as  it  affects  the  service,  it  was  at  the  time  it  was 
filed  justified,  but  improvements  have  been  made  and  no  specific 
order  is  now  practicable  which  would  insure  further  improvement. 
This  must  be  left  to  the  continuing  efforts  of  the  company  and  the 
continuing  supervision  of  the  Commission. 


All  concur. 
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In  the  Matter  of  the  Joint  Petition  of  Waviblt,  Satke  Ain> 
Athens  Traction  Compaitt  and  Sayke  Railway  Company, 
under  Section  140  et  seq.  of  the  Railroad  Law  and  Section  54 
of  the  Public  Service  Commissions  I>aw,  for  Permisaion  and 
Approval  to  Consolidate  into  New  Company  to  be  Called  Wav- 
erly,  Sajro  and  Athens  Traction  Compacy 

Case  No.  5394 

(Public  Service  ComniiMion,  Second  District,  F«bruB.r;  9,  1016) 

ApplieatiflB  of  a  tnctloB  compuiy  and  a  lailway  company  toi  penniuion  to 
conaoUdata  Into  ■  new  company. 

The  petition  herein  wm  filed  January  12,  1916,  for  leave  to  consolidate 
the  Waverly,  Sayre  and  Athena  Traction  Company  and  the  Sayre  Railway 
Company  Into  a  new  corporation  to  be  known  as  the  Waveriy,  Sayre'  and 
Athena  Traction  Company,  under  a  coDBolidation  agreonent  dated  Novem- 
ber 8S,  1015,  and  for  permiaeion  to  exercise  by  the  said  consolidated 
corporation,  &U  the  righta,  piivil^es  and  franchisee  ot  the  said  two 
OMopaniea. 

Bt  th«  Coumibsion. —  Ordered  as  follows: 

1.  That  the  joint  application  of  the  Waverly,  Sayre  and  Athens 
Traction  Company  and  the  Sayre  Railway  Company  for  leave  to 
consolidate,  pursuant  to  provisions  of  section  140  ei  seq.  of  the 
Railroad  Law,  section  54  of  the  Public  Service  Commissions  Law 
and  other  provisions  of  law  applicable  thereto,  into  a  new  corpora- 
tion to  be  called  the  Wavetly,  Sayre  and  Athens  Traction  Com- 
pany according  tc  the  terms  of  the  consolidation  agreement  dated 
the  26th  day  of  November,  1915,  a  certified  copy  of  which  is 
annexed  to  the  petition  herein  as  Exhibit  "  G  "  is  hereby  per- 
mitted and  approved,  and  the  said  applicants  and  the  consolidated 
corporation  are  respectively  authorized  to  take  such  steps  and  to 
do  such  acta  as  are  necessary  or  appropriate  to  carry  said  agree- 
ment and  the  several  provisions  thweof  into  effect ;  and  further 
that  consent  is  hereby  given  to  the  exercise  by  the  said  consoli- 
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dated  corporation  of  all  the  rights,  privileges  and  franchises  of  the 
consolidated  corporations. 

2.  That  immediately  upon  the  consummation  of  such  consoli- 
dation herein  authorized  and  approved,  the  Waverly,  Sayre  and 
Athens  Traction  Company  shall  file  with  this  Commission  a  notice 
of  the  actual  date  when  such  consolidation  has  been  fuUy  and 
finally  consimimated. 

3.  That  the  Waverly,  Sayre  and  Athens  Traction  Company,  the 
consolidated  corporation,  shall  for  each  three  months  ending  March 
thirty-first,  June  thirtieth,  September  thirtieth  and  December 
tliirty-first,  file  not  more  than  fifteen  days  from  the  end  of  sudi 
period  a  verified  report  showing: 

(a)  ^Mtat  securities  have  been  exchanged  during  euch  period 
in  accordance  with  the  authority  contained  herein  and  the  date  of 
such  exchange. 

(b)  With  whom  such  exchange  was  made. 

(c)  The  basis  of  such  exchange  including  all  material  terms  and 
conditions  thereof. 

(d)  The  par  value  of  the  capital  stock  of  the  Sayre  Railway 
Company  which  has  been  cancelled  during  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  the  stock  of 
the  consolidated  corporation  shall  have  been  exchanged  in  acoord- 
ance  with  the  provisions  of  the  consolidation  agreement,  and  until 
the  entire  outstanding  capital  stock  of  the  Ssyro  Railway  Com- 
pany has  been  cancelled  provided  that  if  during  any  period  no 
sti'cks  were  exchanged  or  cancelled  the  report  shall  set  forth  such 
fact. 

4.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  the 
C'Ommission  the  capital  stock  herein  authorized  is  reasonably  re- 
quired for  the  purpose  specified  in  this  order  and  that  such  pur- 
poi^e  is  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
exjienses  or  to  income. 
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In  the  Matter  of  the  Petition  of  Collibes  Light,  Heat  and 
PowEB  CoMPANT  under  Section  68  of  the  Public  Service  Com- 
miaBionB  Law  for  Permission  to  CouBtnict  Poles,  wires,  and 
Appurtffiiancee  for  Electricity  in  a  Lighting  District  in  the 
Town  of  Oneonta,  Ots^o  County,  and  for  Approval  of  the 
Exereiae  of  Ri^ts  and  Privileges  under  a  Franchise  to  Use 
Highways  and  Public  Places  of  the  Lighting  District  Received 
from  the  Town  Board 

Case  No.  6807 

(PnUic  ServlM  Commlieion,  Second  Dlatrict,  FebnuiT7  IB,  ISie) 

ne  PabUc  Servlee  Commiislon  hat  no  authority  to  dotermlne  wlwtlwT  a 
lighting  district  in  a  town  hat  boon  legally  HtabUshed, 

Actual  opetatlon  in  a  territory  neceasary  to  cause  Commiulon  to  protect  a 
public  lervice  coiporation  In  Ita  allesed  "natural  tetrltory." 

The  Gonteiition  at  a  lighting  corporation,  doing  biisinv<«  >n  one  munici- 
pality, that  another  lighting  corporation  ahould  be  denied  the  right  to 
exercise  ■  franchise  in  an  adjoining  municipality  in  which  the  objecting 
corporation  baa  no  franchise,  can  not  be  sustained  merely  upon  the 
ground  that  at  some  indefinite  time  it  ma;  elect  to  extend  its  lines  into 
Buch  adjoining  municipality. 

It  Is  not  the  policy  of  the  Commission  to  protect  a  lighting  corpora- 
tion in  what  it  claims  is  its  natural  territory  unless  such  corporation 
makes  aome  effort  to  provide  for  the  businesH  therein  and  to  give  the 
public  the  service  to  which  it  may  be  fairly  entitled.  If  a  lighting 
corporation  sleeps  on  ita  asaumed  rights  and  fails  to  develop  the  business 
in  a  territory  available  to  it  for  many  years,  it  can  not  complain  when 
another  corporation  engaged  in  the  same  busineaa  takes  advantage  of  the 
opportunity  and  obtains  a  franchise  enabling  it  to  aerve  the  public  in 
such  territory. 

N.  P.  Willis  and  Charles  Holland  for  the  applicant 

J.  F.  Thompson  and  Howard  Hendriekson,  for  Oneonta  Light 
and  Power  Company;  J.  F,  Thompson  also,  for  Oneonta  Ice 
Company,  a  taxpayer  in  the  proposed  lighting  district  in  the 
town  of  Oneonta. 
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Edward  H.  Bostwick,  for  certain  stockholders  of  the  OQeonta 
Light  and  Power  Company, 

D.  J.  Kilkmnej,  for  the  town  of  Oneonta,  N,  Y. 

Peter  Von  Woert  and  Fred  A.  Murdock,  justices  of  the  peace  of 
the  town  of  Oneonta  and  members  of  the  town  board  of  said  town. 

Cabe,  Commissioner. —  The  Colliers  Li^t,  Heat  and  Power 
Company  made  application  to  this  Commission  on  November  27, 
1915,  for  pc^rmission  to  exercise  a  franchise  granted  to  it  by  the 
town  board  of  the  town  of  Oneonta  on  November  13,  1915,  to 
enable  said  company  to  furnish  electricity  for  lighting,  beating, 
and  power  purposes  in  said  town,  and  incidentally  to  light  the 
streets  in  a  certain  [tortion  of  said  town  which  has  been  set  off 
as  a  lighting  district.  Notice  of  the  application  was  published  in 
the  Herald,  the  Star,  and  the  Oneonta  Press,  and  affidavits  of 
snch  publication  were  duly  filed  with  the  Commission.  Prior  to 
tlie  time  when  the  case  was  set  down  for  hearing,  the  Oneonta 
Light  and  Power  Company  notified  the  Commission  in  writing  that 
it  intended  to  oppose  this  application  and  that  it  desired  to  be 
heard.  The  basis  of  the  opposktion  was  stated  to  be  the  fact  that 
the  Oneonta  Light  and  Power  Company  was  ready  to  supply 
light  and  power  in  the  territory  covered  by  the  franchise  set  forth 
in  the  application,  and  that  it  objected  to  having  pennission 
granted  to  any  other  company  to  supply  electricity  in  the  newly 
created  lighting  district  in  that  portion  of  the  town  of  Oneonta 
adjoining  the  city  of  Oneonta  because  that  territory  would  sooner 
or  later  become  a  part  of  the  city  in  which  the  Oneonta  Light  and 
Power  Company  was  supplying  electricity  for  public  and  private 
use. 

Two  hearings  were  held  in  the  matter,  at  the  office  of  the  Com- 
mission in  the  city  of  Albany:  one  on  January  7,  1916,  and  the 
other  on  January  20,  1916.  At  that  time  the  application  was 
sharply  opposed  by  the  Oneonta  Light  and  Power  Company  upon 
the  grounds:  first,  that  the  portion  of  the  town  of  Oneonta  in 
which  a  franchise  had  been  granted  to  the  applicant  was  properly 
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within  the  territory  of  the  Oneonta  Light  and  Power  Company, 
and  that  a  portion  of  said  territory  had  within  the  past  two  years 
been  converted  from  farms  into  residence  property  and  would 
ultimately  hecome  a  part  of  the  city  of  Oneonta ;  second,  that  it 
was  the  policy  of  the  Public  Service  Commission  to  protect  an 
existing  company  within  ita  natural  territory  so  long  as  it  gave 
proper  service  at  reasonable  rates ;  third,  that  the  Oneonta  Light 
and  Power  Company  had  sought  to  gain  patrons  in  the  territory 
in  question,  and  had  during  the  summer  of  1915  actually  con- 
structed its  lines  therein  and  was  furnishing  lights  to  residents 
in  that  portion  of  the  town  immediately  adjacent  to  the  city  of 
Oneonta ;  fourth,  that  it  was  able  to  supply  all  of  the  electricity 
required  for  use  in  said  town  and  at  lower  rates  than  those  pro- 
vided in  the  tentative  contract  made  by  the  town  board  of  the  town 
of  Oneonta  with  the  applicant;  fifth,  that  it  had  received  no  notice 
of  the  formation  of  the  proposed  lighting  district  in  the  town  of 
Oneonta  and  had  not  been  given  an  opportunity  to  bid  for  the 
street  lighting  in  said  district,  and  that  the  Commission  should 
not  grant  the  application,  because  if  this  were  done  it  would  result 
in  approving  the  action  of  the  town  in  entering  into  an  improvi- 
dent, burdensome  contract. 

It  was  strongly  contended  on  the  first  hearing  that  the  lighting 
district  in  question  had  not  been  legally  established.  However 
this  may  be,  it  is  not  the  province  of  the  Commission  to  determine 
whether  or  not  such  a  lighting  district  was  properly  established, 
as  that  is  a  matter  entirely  between  the  town  authorities,  the  tax- 
payers of  the  town,  and  the  applicant. 

The  situation  in  this  case  briefly  is  this:  The  town  of  Oneonta 
has  established  a  lighting  district  in  a  certain  portion  of  the  town 
and  has  entered  into  a  contract  with  the  applicant  for  some  street 
lighting  in  the  town.  It  is  necessary  for  the  applicant  to  have  a 
franchise  from  the  town  authorities  permitting  it  to  construct, 
maintain,  and  operate  ita  transmission  and  distribution  lines  in 
the  highways  of  the  town  in  order  to  enable  it  to  supply  such 
street  lights  and  furnish  electricity  to  the  inhabitants  of  said 
lighting  district,  '^o  deny  the  application  on  the  grounds  set 
Sun  Dkpt.  Bxpt.—  Voi,.  T  Iff 
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forth  by  the  oppositiOD  would  be  to  deny  to  the  town  board  of  the 
town  of  Oneonta  the  right  to  contract  for  lighting  its  streets  in 
such  a  manner  as  might  to  it  seem  best,  due  regard  being  had  to 
the  question  of  whether  or  not  there  was  any  company  supplying 
electricity  in  that  portion  of  the  town  at  the  time  the  lighting  dis- 
trict was  established.  It  clearly  appeared  on  the  hearings  that  the 
Oneonta  Light  and  Power  Cwnpany  had  never  obtained  any  fran- 
chise authorizing  it  to  do  business  in  the  town  of  Oneonta.  It 
also  appeared  that  it  was  doing  business  in  a  certain  portion  of 
the  town  adjacent  to  the  city  of  Oneonta  without  any  l^al  right 
or  authority.  On  such  a  state  of  facts  it  is  not  entitled  to  demand 
protection  on  the  ground  that  the  territory  in  question  belongs 
to  it  because  it  is  doing  business  therein  in  the  manner  stated. 
The  fact  that  the  town  of  Oneonta  adjoins  the  city  of  Oneonta 
does  not  in  and  of  itself  make  this  the  protected  territory  of  the 
Oneonta  Light  and  Power  Company  when  it  is  not  doing  business 
therein  lawfully  and  has  taken  no  steps  to  obtain  any  rights 
therein  prior  to  the  time  when  another  company  comes  along  and 
obtains  the  necessary  authority  to  enable  it  to  supply  electricity 
for  lighting,  heating,  and  power  purposes  in  said  town.  It  has 
never  been  the  policy  of  the  Commission  to  protect  an  existing  com- 
pany in  its  natural  territory  except  when  an  earnest  effort  has 
been  made  to  acquire  the  business  available  in  said  territory,  nor 
has  it  been  the  practice  of  the  Commission  where  another  company 
in  good  faith  seeks  to  obtain  permission  to  do  business  in  a  certain 
territory  to  prevent  it  from  so  doing  because  eventually  this  terri- 
tory might  be  supplied  by  another  company  doing  business  in 
an  adjoining  municipality.  Every  electric  light  company  that  is 
progressive  in  its  management  is  seeking  for  all  available  business 
■  without  waiting  for  some  other  company  to  enter  the  field  and 
thus  give  notice  that  there  is  business  which  seems  to  be  attractive 
and  to  offer  an  available  field  for  development.  In  this  particular 
instance,  if  there  is  a  territory  which  would  seem  to  justify  another 
company  in  endeavoring  to  obtain  the  business  therein,  it  would 
certainly  seem  as  though  the  Oneonta  company,  which  has  been 
doing  business  in  the  adjoining  territory  for  many  years,  should 
at  least  have  made  some  effort  to  develop  such  business  before 
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another  company  undertook  ao  to  do.  However,  the  record  seems 
to  indicate  that  the  Oneonta  company  was  not  desirous  of  extend- 
ing its  lines  in  the  town  of  Oneonta,  so  that  it  can  not  now  com- 
plflin  because  the  applicant  seeks  to  obtain  permission  to  exercise  a 
franchise  which  has  been  grimted  to  it  in  due  course.  It  may 
properly  be  said  that  the  Oneonta  company  was  not  entitled  as  a 
matter  of  right  to  any  notice  from  the  town  board  of  the  intention 
to  establish  a  lighting  district  in  said  town,  nor  was  there  any 
obligation  on  the  part  of  the  town  board  to  give  the  Oneonta  com- 
pany any  notice  of  intention  to  make  a  contract  for  lighting  the 
streets  in  the  proposed  lighting  district  It  may  be  assumed  in 
cases  such  as  this  that  the  officials  composing  the  town  boanJ  of  a 
town  will  do  what  in  their  judgment  is  best  for  the  taxpayers  of 
the  town  and  not  otherwise.  In  this  case  the  town  authorities 
were  represented  at  the  hearing  and  gave  the  application  their 
support,  thus  indicating  to  the  Commission  that  they  felt  that 
the  application  should  be  granted.  If  the  Oneontu  company  had 
been  lawfully  engaged  in  business  in  that  portion  of  the  town  in 
question,  and  had  been  diligent  in  endeavoring  to  develop  the  ter- 
ritory, the  Commission  would  undoubtedly  have  declined  to  grant 
this  present  application.  However,  such  a  state  of  affairs  does 
not  exist,  and  upon  the  facts  presented  there  is  no  good  reason  for 
denying  the  application. 

The  Oneonta  Ice  Company,  which  appeared  as  a  taxpayer  in 
the  district,  has  no  standing  before  this  Commission  in  this  par- 
ticular matter,  beeause  the  Commission  has  no  jurisdiction  to  try 
out  actions  in  which  taxpayers  in  a  town  allege  that  their  town 
board  is  making  improvident  contracts  on  behaU  of  the  town. 

Certain  stockholders  of  the  Oneonta  Light  and  Power  Company 
also  appeared  by  counsel,  but  nothing  was  presented  to  the  Com- 
mission which  indicated  that  any  of  their  rightfl  were  b^ng 
violated. 

The  whole  proposition  resolved  itself  down  into  one  where  an 
existing  corporation  slept  on  its  opportunities  too  long  and  thereby 
enabled  another  company  to  enter  a  territory  which  should  have 
been  developed  hy  it.  No  public  service  corporation  has  the  tight 
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to  asaume  that  its  natural  temtopy  will  be  kept  aaored  and  invio- 
late for  it  alone  until  sucli  time  aa  it  determines  that  some  develop- 
ment should  be  undertaken  therein  regardless  of  the  desires  or 
requirements  of  the  public.  The  wishes  and  needs  of  the  people 
are  paramount,  and  when  a  situation  develops  where  the  inhabi- 
tants of  a  community  desire  to  have  electricity  for  use  in  their 
homes  and  to  light  their  streets  and  tbey  are  able  to  obtain  it  at 
satiefactorj'  rates,  the  Commission  should  aid  them  in  every  rea- 
sonable way,  having  at  all  times  of  course  due  regard  for  the 
rights  of  all  interested  parties. 

Under  all  the  circumstances,  therefore,  we  have  determined 
that  the  application  should  be  granted,  and  that  the  relief  asked 
for  hy  the  Oneonta  Light  and  Power  Company  must  be  denied. 

All  concur. 


In  the  Matter  (rf  the  Petition  of  WBLLSVti,t,B  and  Bttffalo 
Railboad  CoBPOEATioN,  Under  Section  53  of  the  Public  Serv- 
ice Commissions  Law,  for  Approval  of  Transfer  and  for  the 
Exercise  of  any  and  all  Franchises  and  Rights  Formerly  Exer- 
cised by  the  Buffalo  and  Suaquebanna  Baiiway  Company 

Case  No.  5371 

(public  Service  CommigBiou,  Second  District,  Febmarj  15,  1918) 

Heifer  of  steam  railway — appUcition  of  Wellarllle  and  Bufialo  KailioaA 
CoTpoTatloD  as  tlie  anccesMi  of  the  Buffalo  and  Susquehanna  Railwar 
Company  eperatins  a  steam  railroad  between  WeUavUle  and  Bnffalo, 
H.  Y.,  foi  pennisaion  to  operate  said  road. 

The  Buffalo  and  Suequehanna  Railway  Company,  for  many  years, 
operated  and  owned  a  steam  railway  running  from  the  village  of  Welli- 
ville  to  the  city  of  Buffalo  but  subsequently  disposed  of  all  ita  property, 
rights  and  franchises  to  the  Wellsville  and  Buffalo  Corporation.  Under 
section  63  at  the  Public  Service  Commissions  Law,  the  purchaser  now 
asks  permission  to  operate  the  said  road  under  the  franchises  thereto 
attached.     Permission  grant«d. 
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Bt  the  C0MMI88IOS. —  The  petition  of  Wellsville  and  Buffalo 
Railroad  Corporation,  verified  December  81,  1915,  waa  filed  with 
the  Commission  on  the  6th  day  of  January,  1916 ;  audi  petition 
showB  that  the  petitioner  is  the  succeaaor  in  interest  of  the  Buffalo 
and  Susqu^anna  Railway  Company  which,  for  many  years, 
owned  and  operated  a  steam  railroad  between  the  village  of  Wells- 
ville and  the  city  of  Buffalo,  N.  Y.,  and  that  the  petitioner  has 
purchased  aaid  railroad  together  with  all  the  property,  rights  and 
franchisee  connected  therewith,  and  asks  the  CcKnmission  for  an 
approval  of  such  purchase  and  for  permission  to  operate  the  fran- 
chises therefor,  pursuant  to  the  provisionB  of  section  53  of  the 
Public  Service  Commisaioos  Law. 

A  hearing  was  duly  had  herein  by  the  Commission  in  the  city 
of  Buffalo  on  the  29th  day  of  January,  1916,  after  the  due  pub- 
lication of  notice  thereof  pursuant  to  law  and  the  rules  and  prac- 
tice of  the  Commissiou,  at  which  hearing  Messrs.  Kebadow,  Ladd 
&  Brown  of  Buffalo  appeared  as  attorneys  for  the  petitioner 
herein;  and  on  said  hearing  certain  proofs  and  proceedings  were 
taken  and  bad  whereby  it  satisfactorily  appears  that  the  peti- 
tioner is  duly  organized  and  incorporated  for  the  purpose  of 
maintaining  and  operating  the  railroad  already  built  as  a  00m- 
mon  carrier,  and  for  many  years  owned  and  operated  by  the 
Buffalo  and  Susquehanna  Railway  C(»npany,  running  from  the 
village  of  WeHsville  to  the  city  of  Buffalo,  a  distance  of  ei^ty- 
five  miles,  and  traversing  certain  parts  of  the  counties  c^  Allegany, 
Wyuuing,  Cattaraugus  and  Erie  in  the  Stat«  of  New  York;  tJiat 
the  maps  and  profiles  showing  the  location  and  route  of  said 
railroad  were  heretofore  and  prior  to  the  31st  day  of  November, 
1902,  filed  with  the  Board  of  Railroad  Commissioners  of  the 
State  of  New  York,  the  predecessor  of  this  Commission,  and  which 
Board  of  Railroad  Commissioners,  on  the  said  21st  day  of  Novem- 
ber, 1902,  duly  granted  and  issued  to  said  Buffalo  and  Susque- 
hanna Railway  Company  a  certificate  of  public  oonvenionce  and 
necessity,  together  with  the  rigjit  to  exercise  the  powers  con- 
ferred by  law  upon  such  railroad  corporation ;  that  since  the  year 
1902,  the  said  railroad,  property  and  franchisee  have  hcen  con- 
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tinuously  used  and  a  complete  and  regular  eyBtem  of  train  aervice 
over  the  entire  line  baa  been  maintained  witbout  eubstantial  inter 
raption,  and  that  the  petitioner  desires  to  continue  tbe  c^ration 
of  said  railroad  and  tbe  business  thereof  as  a  conunon  carrier; 
that  in  certain  legal  proceedings  theii  priding  in  the  Supr^ne 
Court  of  the  State  of  New  York  for  the  foreclosure  of  a  mortgage 
upon  the  said  railroad  and  all  its  property,  rights  and  franchises, 
Harry  I.  Miller  was  duly  appointed  tbe  receiver  thereof,  and,  pur- 
suant to  the  order  and  judgment  of  said  court  and  on  tbe  18th 
day  of  December,  1918,  tbe  said  receiver,  together  with  (Jeorgc 
D.  Crofts,  tbe  referee  by  said  court  appointed  for  that  purpose, 
conveyed,  sold,  assigned  and  transferred  to  Susquehanna  Finance 
Corporation,  tbe  purchaser  on  tbe  foreclosure  sale  thereof  by  a 
deed  of  conveyance  dated  that  day,  which  bas  been  recorded  in  the 
proper  county  clerk's  offices,  ail  of  the  real  property,  railroad  and 
other  property,  all  of  its  equipments  and  appurtenances  and  all 
other  personal  property,  rights,  privileges  and  franchises  which 
were  owned  and  possessed  by  the  said  Buffalo  and  Susquehanna 
Railway  Company,  or  the  said  receiver  thereof,  and  also  all  rights 
of  way,  leases  and  trackage  rights  of  said  railway  company,  with 
tbe  exception,  however,  of  &  small  portion  of  said  railroad  line 
lying  north  of  the  Erie  railroad  crossing  in  the  town  of  Hamburg, 
Erie  county,  which  bas  been  leased  to  the  petitioner  herein,  the 
original  of  which  deed  was  marked  as  an  exhibit  in  this  case  at 
said  bearing  and  a  copy  thereof  is  now  on  file  with  Uie  papers  in 
this  case;  that  subsequently  and  on  the  31at  day  (rf  December, 
1915,  the  said  Susquehanna  Finance  Corporation,  a  domestic 
corporation  duly  organized  under  the  laws  of  tbe  State  of  New 
York,  and  the  grantee  named  in  said  deed  of  conveyance  above 
described,  duly  made,  executed  and  delivered  to  tbe  petitioner 
herein,  Welleville  and  Buffalo  Eailroad  Corporation,  its  deed  of 
conveyance  of  all  of  said  railroad,  real  property,  personal  property, 
equipments  and  appurtenances,  rights,  interests,  franchises,  rights 
of  way,  leases  and  trackage  rights,  and  all  other  property  and 
interests  connected  with  or  belonging  to  said  railroad,  and  tb^i 
owned  and  possessed  by  the  said  Susquehanna  Finance  Corpora- 
tion, whereupon  the  petitioner  herein  became  the  owner  and 
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possesBor  of  the  said  railroad  and  all  property  rights,  fi-anchises 
and  interests  connected  therewith,  and  that  said  deed  has  been  duly 
recorded  in  the  proper  county  clerks'  ofBces;  that  the  Supreme 
Court  of  the  State  of  New  York  has  duly  oonfinoed  the  said  sale 
so  made  by  the  receiver  and  referee  aa  above  set  forth ;  that  the 
financial  statement  of  the  petitioner,  attached  to  the  petition' 
herein,  shows  that  the  petitioner  is  capitalized  for  $850,000,  con- 
sisting of  8,500  shares  of  common  stock  at  $100  each,  with  no 
preferred  stock,  and  that  there  are  no  outstanding  bonds  against 
the  6aid  corporation,  but  that  an  application  is  now  pending  before 
the  Commission  for  authorization  of  an  issue  of  bonds  to  the 
petitioner  herran;  that  the  conveyance  above  mentioned  from  the 
Susquehanna  Finance  Corporation  to  the  petitioner  was  made 
subject  to  a  mortgage  upon  the  said  railroad  and  all  of  its  said 
property,  ri^ts,  franchisee  and  interests  made  by  the  said  Sus- 
qudianua  Finance  Corporation  for  the  sum  of  $440,000,  which 
was  a  part  of  the  purchase  price  thereof,  and  at  the  time  of  the 
said  conveyance  to  the  petitioner  there  was  executed  by  the  peti- 
tioner a  mortgage  bearing  date  December  31,  1915,  for  the  sum 
of  $360,000  to  secuje  a  portion  of  the  purchase  price  of  said 
railroad  property. 

And  it  being  determined  by  the  Commission  that  the  operation 
of  said  railroad  and  the  exercise  of  the  franchises  therefor  are 
necessary  and  c(»ivenient  for  the  public  service; 

It  is  therefore  ordered:  That,  pursuant  to  the  provisions  of 
section  53  of  the  Public  Service  Commissions  Law,  permission 
and  approval  are  hereby  given  to  the  petitioner,  WellsviUe  and 
Buffalo  Railroad  Corporation,  to  operate  the  said  railroad  under 
and  pursuant  to  the  certificate  of  convenience  and  neceeaity 
granted  to  the  predecessor  of  the  petitioner  by  the  Board  of  Rail- 
road Commissioners  of  the  State  i>f  New  York  on  the  2l3t  day  of 
November,  1902,  and  hereinbefore  set  forth ;  and  permission  and 
approval  are  hereby  given  to  the  petitioner  for  the  exercise  of 
all  rights  and  privileges  conferred  by  all  of  the  franchises  for- 
merly possessed  by  the  Buffalo  and  Susquehanna  Railway  Com- 
pany in  the  operation  of  the  said  railroad  between  the  village  of 
Wellsville  and  the  city  of  Buffalo,  ar.d  which  franchises  liave  been 
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conveyed  to  and  are  now  owned  by  the  petitioner,  Wellsville  and 
Buffalo  Railroad  Corporation,  pursuant  to  the  order  and  judg- 
ment of  the  Supreme  Court  of  the  State  of  New  York. 


In  the  Matter  of  the  Petition  of  the  Depew  ahd  Iahcabtbb 
Light,  Poweh  and  Conduit  Company,  Under  Section  68  of 
the  Public  Service  Commissions  Law,  for  Approval  of  Exten- 
sion of  Life  of  an  Electric  and  Gas  Franchise  from  the  Incor- 
ported  Village  of  Depew,  Erie  County 

Case  No.  5350 

(Public  Service  Gonunlssion,  Second  District,  Februar;  IS,  1910) 

AppUcatlon  for  sppiovd  of  an  extension  In  the  time  of  s  frsnchise  iy  the 
Tlllage  authorities  of  Depew,  Erie  county,  to  the  Depew  mi  IiAncAstei 
Lisht,  Power  uid  Conduit  Company. 

The  village  of  Depew,  Erie  county,  has  graotcd  to  the  petitioning 
eompany  an  extension  of  time  of  a  franchise  already  held  lay  the  peti- 
tioner under  asaignment  of  one  Ernest  Feyler,  t^  whom  it  was  granted 
to  petitioner  in  l&Ol.  The  application  is  for  conaent  to  the  action  of 
the  local  authorities  in  extending  the  franchise  for  the  construction  and 
maintenance  of  a  plant  for  the  transmission  and  distribution  of  electricity 
in  the  said  village  of  Depew.  This  franchiae  expires  in  1946  but  has 
been  extended  by  the  local  authorities  for  a  period  of  ten  year*  beyond 
nid  date. 

Strebel,  Corey,  Tubbs  &  Beals,  attorneys  for  petitioner. 

No  one  appearing  in  opposition. 

By  the  Commissjon, —  A  petition,  under  section  68  of  the 
Public  Service  Commissions  Law,  having  been  filed  with  the 
Commission  by  the  Depew  and  Lancaster  Light,  Power  and  Con- 
duit Company  for  approval  of  the  franchise  granted  to  the  peti- 
tioner by  the  local  authorities  of  the  village  of  Depew,  Erie 
county,  on  the  6th  day  of  December,  1915,  which  extends  the 
time  of  the  franchise  already  held  by  the  petitioner,  which  was 
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duly  granted  to  one  Ernest  Feyler  on  the  8th  day  of  February, 
1901,  and  aaaignerl  by  him  to  the  petitioner  on  the  1st  day  of 
June,  1901 ;  and  upon  the  said  petition,  and  after  due  publication 
of  a  notice  thereof,  a  hearing  was  hdd  by  the  Commission  in  the 
city  of  Buffalo  on  the  4th  day  of  February,  1916,  and  Buch  proofs 
and  proceedings  having  been  thereupon  taken  and  hftd,  whereby 
it  satisfactorily  appears  to  the  Commission  that  the  petitioner  is 
now  operating  in  the  village  of  Depew  under  the  franchise  above 
mentioned,  which  authorizes  the  construction  and  maintenance  of 
a  plant  for  the  distribution  and  transmission  of  electricity  in 
said  village,  which,  by  its  terms,  expires  February  8,  1946 ;  and 
it  further  satisfactorily  appearing  to  the  Commission  that  the 
local  authorities  of  said  village  have  duly  extended  said  electrical 
franchise  to  the  8th  day  of  February,  1956,  which  was  done  for 
the  purpose  of  obviating  any  objection  which  might  be  made  to 
any  of  the  securities  issued  by  the  petitioner  for  a  longer  term 
than  the  life  of  said  original  franchise,  and  a  copy  of  such  exten- 
sion franchise  is  filed  aa  an  exhibit  with  the  papers  in  this  casei 

And  it  being  hereby  determined,  upon  such  proofs  and  proceed- 
ings, that  the  ^ercise  of  said  franchise,  and  the  extension  thereof, 
and  all  construction  thereunder  are  necessary  and  convenient  for 
the  public  service; 

It  is  therefore  ordered:  1.  That,  pursuant  to  the  provisions 
of  section  68  of  the  Public  Service  Commissions  Law,  permission 
and  approval  be  and  the  same  hereby  are  granted  to  the  peti- 
tioner, Depew  and  Lancaster  Light,  Power  and  Conduit  Com- 
pany, to  exercise  all  its  rights  and  privileges  under  and  pursuant 
to  the  said  franchise  so  granted  on  the  6th  day  of  December,  1915, 
by  the  president  and  board  of  trustees  of  the  village  of  Depew,  and 
to  make  construction  thereunder,  and  to  lay,  construct,  operate, 
maintain  and  remove  all  necessary  wires,  pipes,  conduits  and  con- 
ductors, and  to  erect  all  necessary  poles  and  string  all  necessary 
wires  and  lines,  tf^ther  with  the  appurtenances  and  appliances 
for  the  same,  for  the  purpose  of  ennducting  and  furnishing  elec- 
tricity for  light,  heat  and  power  purposes,  and  to  maintain  the 
same,  and  to  replace  and  reconstruct  any  part  of  the  equipment 
and  system  heretofore  placed,  constructed  and  erected  in,  along. 
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Bcrosa,  through,  over  and  undeir  any  of  the  roads,  streetB,  alleys, 
highways  and  public  places  of  the  said  village  of  Depew,  subject, 
however,  to  all  the  terms  and  conditions  of  said  franchise  granted 
to  the  petitioner  as  aforesaid  on  the  6th  day  of  December,  1915; 
and  also  subject  to  all  the  torma  and  conditions  of  said  original 
franchise  granted  to  Ernest  Feyler  on  the  8tb  day  of  February, 
1901,  and  duly  assigned  to  and  now  held  and  operated  by  the 
petitioner  as  hereinabove  stated. 

2.  That  permission  and  approval  be  and  the  same  hereby  are 
panted  to  the  petitioner,  Depew  and  Lancaster  Light,  Power 
and  Conduit  Company,  to  exercise  all  its  rights  and  privil^es 
under  and  pursuant  to  the  said  franchise  so  granted  on  the  6th 
day  of  December,  1915,  by  the  president  and  board  of  trustees 
of  the  village  of  Depew,  and  to  make  construction  thereunder, 
and  to  lay,  extend  and  maintain  its  mains,  branches,  pipes  and 
conduits  for  the  distribution  and  sale  of  natural  and  manufactured 
gas  in,  through  and  under  the  streets  and  public  places  of  the 
village  of  Depew,  Erie  county,  subject,  however,  to  all  the  terms 
and  conditions  of  said  franchise,  dated  December  6,  1915,  and  also 
said  original  franchise  hereinabove  deeeribed,  dated  February  8, 
1901. 

3.  That  this 'order  is  not  intended,  and  shall  not  be  construed, 
to  authorize  any  construction  work  by  the  petitioner  in  or  upon 
any  state  or  county  highway,  unless  and  until  consent  to  and 
approval  of  such  construction  work  shall  have  first  been  duly 
given  by  the  State  Commiaeion  of  Highway!. 
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In  the  Matter  of  the  Petition  of  Iktbbnatiowai,  Rah-wat  Com- 
pAHr,  Under  Section  53  of  the  Public  Service  CommiaairaB 
Law,  for  Permission  to  Construct  an  Extension  of  Its  Railway 
in  Bailey  Avenue,  Buffalo,  Between  E«iBington  Avenue  and 
East  Delevan  Avenue,  and  Between  East  Ferry  Street  and 
Seneca  Street,  and  for  Approval  of  the  Exercise  of  a  Fran- 
chise Therefor 

Case  No.  5360 

(Publle  SarrlM  GommiHion,  SMond  DlBtrict,  VehntTj  15,  1918) 

Xxtoaioti  of  itiMt  ntifsn  nOwar  —  Application  nude  foi  parmiulos  to 
conatrnct  certain  Bxtenaion  of  petitioncr'B  strset  snTface  railway  In  the 
dtj'  of  Buffalo,  fianchiau  for  wUch  have  already  been  Eranted  hy  the 
local  anthoriUee. 

The  International  Railwa]'  Company  aski  permisaion  under  ftection  G3 
of  the  Public  Service  ConunlBsionB  Law  to  construct  an  extension  of  ite 
sbeet  Burface  railway  in  Bailey  avenue  between  Kensington  avenue  and 
Bast  Deievan  avenue  and  between  East  Ferry  street  and  Seneca  street, 
and  for  the  approval  of  the  exercise  of  a  franchise  therefor.  The  order 
aaked  for  gTMit«d. 

Bt  ths  Commissiow. —  This  case  conieB  to  the  CommiaBion 
upon  the  petition  of  the  International  Railway  Company,  under 
eecti<Hi  53  of  the  Public  Service  Commissions  Law,  foi  permis- 
sion to  construct  an  extension  of  it«  street  surface  railway  in 
Bailey  avenue  in  the  city  of  Buffalo  between  Kensington  avenue 
and  East  Delevan  avenue,  and  also  between  East  Ferry  street 
and  Seneca  street,  and  for  the  approval  of  the  exeniise  of  a 
franchise  therefor  duly  granted  to  said  petitioner  by  the  local 
authorities  of  the  city  of  Buffalo;  that  said  franchise  was  duly 
granted  and  adopted  by  the  board  of  aldermen  of  the  city  of 
Buffalo  on  the  8th  day  of  November,  1915,  which  action  was  duly 
concurred  in  by  the  board  of  councilmen  of  said  city  on  the  Ist 
day  of  December,  1915,  and  the  same  was  duly  approved  by  the 
mayor  of  the  city  of  Buffalo  on  the  10th  day  of  December,  1915 ; 
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and  which  said  franchise  was  presented  to  the  Commi&aion  at  a 
hearing  in  thia  matter,  which  was  marked  "  Exhibit  2  February  4, 
1916,"  and  is  filed  with  the  papers  in  this  case. 

Such  hearing  was  dul;  held  by  the  Commission  upon  said 
petition  in  the  city  o£  Buffalo  on  the  4th  day  of  February,  1916, 
pursuant  to  the  pablication  of  notice  thereof,  as  required  by  law 
and  the  rules  of  this  Commission ;  and  on  said  hearing  Mr.  Porter 
Norton  of  the  firm  of  K^orton,  Penney,  Spring  &  Moore,  of  Buffalo, 
appeared  on  behalf  of  the  petitioner  herein,  Mr.  Harry  D.  Saun- 
ders, assistant  corporation  counsel,  appeared  on  behalf  of  the  city 
of  Buffalo,  and  Messrs.  John  J.  Griffin,  L.  B.  Gulick,  AlbeH  L. 
Kinaey,  C.  W.  Hurd,  George  E.  B<^ardu8  and  Philip  Day,  having 
also  duly  appeared  for  themselves  and  in  behalf  of  many  prop- 
erty owners  in  that  part  of  the  city  of  Buffalo  traversed  by  Bailey 
avenue,  all  in  favor  of  the  petition  herein,  and  there  being  no 
opposition  thereto. 

And  upon  said  hearing,  certain  proofs  and  proceedings  were 
taken  and  had  whereby  it  satisfactorily  appears  to  the  Commis- 
sion that  Bailey  avenue  runs  north  and  south  from  the  northerly 
city  line  of  Buffalo  to  the  Abbott  road,  a  distance  of  about  six 
andone-half  miles,  and  crosses  Kensington  avenue.  East  Delevan 
avenue,  Genesee  street,  Weldon  avenue,  Broadway,  William  street, 
Clinton  street,  Seneca  street  and  Elk  street,  all  of  which  are 
important  east  and  west  streets  in  the  city  of  Buffalo,  and  all 
having  street  car  tracks  therein  which  are  parts  of  the  system  of 
the  petitioner  in  the  city  of  Buffalo,  and  that  East  Ferry  street 
intersects  Bailey  avenue  on  the  west  and  brings  to  said  Bailey 
avenue  the  East  Ferry  street  line  of  cars  which  run  northerly  on 
Bailey  avenue  and  thonce  easterly  on  East  Delevan  avenue  to  the 
easterly  city  line  of  Buffalo;  that  Bailey  avenue  is  the  most  eastr 
erly  through  street  in  said  city,  and  the  territory  between  the 
same  and  said  easterly  city  line  is  being  rapidly  developed  and 
built  up;  that  the  most  convenient  high  school  for  all  of  said 
territory,  particularly  if  a  street  car  line  is  operated  for  the  wtire 
length  of  Bailey  avenue,  is  the  one  recently  erected  by  the  city 
in  the  South  Park  district  which  is  in  the  vicinity  of  the  southerly 
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ternuniu  of  said  avenue;  that  the  petitioner  has  for  B<Hne  time 
and  la  now  operating  its  street  car  lines  on  Bailey  avenue  between 
the  northerly  city  line  of  Bnffalo  and  Kensington  avenue,  between 
East  Delevan  avenue  and  East  Ferry  street  and  between  Seneca 
street  and  the  Abbott  road,  and  also  operates  its  east  and  west 
lines  across  Bailey  avenue  on  the  streets  above  indicated,  and  the 
transfer  facilities,  which  would  be  afforded  to  passengers  from 
one  line  to  another,  are  of  great  importance  while  considering 
(iie  necessity  for  a  street  car  line  in  Bailey  avenua 

The  franchise  granted  herein  by  the  city  of  Buffalo  to  the 
petitionea-  fills  in  the  gaps  in  Bailey  avmue  where  the  petitioner 
is  not  now  operating  a  line  of  its  railroad  and  authorizes  the  con- 
struction, maintenance  and  operation  of  a  double  track  street 
surface  railroad  (being  an  extension  of  the  railroad  of  the  peti- 
tioner) in  Bailey  avenue  between  Kensington  avenue  and  East 
Delevan  avenue,  and  also  between  East  Ferry  street  and  Seneca 
street;  together  with  the  right  to  construct,  maintain  and  operate 
such  street  surface  railroad  for  public  use  in  Bailey  avenue,  with 
Buoh  track  connections,  switches,  turnouts  and  wyes  as  may  be 
necessary  for  the  operation  of  said  railroad  through,  upon  and 
along  Bailey  evraiue  as  above  set  forth  and  described,  to  be  oper- 
ated by  the  single  overhead  electric  trolley  systom  of  motive  power, 
other  than  steam ;  and  also  for  the  erection  upon  Bailey  avenue  of 
all  necessary  poles,  and  the  stringing  of  all  necessary  wires  so 
that  the  oars  of  said  company  may  be  moved  by  means  of 
electricity. 

Some  years  ago  the  Buffalo  Traction  Company  received  from 
tile  city  of  Buffalo  a  franchise  to  build  and  operate  a  street  surface 
railroad  along  said  Bailey  avenue  between  Boat  street  and  Littell 
street,  which  is  the  greater  part  of  the  distance  between  East 
Perry  street  and  Seneca  street  covered  by  the  franchise  under  con- 
sideration in  this  case;  the  said  Buffalo  Traction  Company  also 
had  a  franchise  for  the  laying  of  tracks  along  Bailey  avenue 
between  Connelly  and  Sugar  streets,  which  is  a  very  short  dis- 
tance; no  part  of  the  railroad  authorized  by  either  of  said  fran- 
chisee has  ever  beeoi  built,  but  the  said  franchises  were  duly  taken 
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over  by  the  petitioner  herein  at  the  time  of  the  consolidation  of 
the  Baid  Buffalo  Traction  Company  and  other  street  railroad  caxa- 
panies  in  the  city  of  Buffalo  and  elsewhere  and  merged  into  the 
International  Kailway  Company ;  at  the  same  time  the  f ranchiaes, 
rights,  railroad  and  property  of  the  Croaetown  Street  Railway 
Company  on  said  Bailey  avenue  between  the  north  city  line  of 
Buffalo  and  Kensington  avenne,  between  East  Delevan  avenue 
and  East  Ferry  street  and  between  Seneca  street  and  Ite  Abbott 
road,  were  also  talmi  over  and  have  ever  since  been  operated  by 
the  petitioner,  International  Railway  Company ;  and  the  purpose 
of  the  franchise  granted  to  the  petitioner  hermn  by  the  local 
authorities  of  the  city  of  Buffalo  and  approved  by  the  mayor 
December  10,  1915,  was  to  reaffirm  such  existing  franchises  and 
thereby  grant  to  the  petitioner,  International  Railway  Company, 
the  right  to  build,  maintain  and  operate  a  street  surface  line  of 
railroad  for  the  entire  length  of  Bail^  avenue  with  all  the  reatric- 
tions,  conditions  and  li^tatious  which  are  contained  therein; 
the  International  Railway  Company  baa  duly  accepted  the  said 
franchise,  which  said  acceptance  is  in  writing  and  was  filed  with 
the  clerk  of  the  city  of  Buffalo  Decraiber  15,  1915,  and  a  copy 
thereof  has  been  duly  presented  to  the  Commission  and  was 
marked  Exhibit  3  at  said  bearing  and  is  filed  with  the  papers 
in  this  case. 

And  it  being  determined  by  the  Oommiasion  that  the  construc- 
tion, maintenance  and  operation  of  said  street  surfaoe  railroad 
in,  along  and  through  Bailey  avenue  tn  the  city  of  Buffalo,  and 
the  exercise  of  said  franchise  therefor,  are  neoessary  and  con- 
venient for  the  public  service; 

It  is,  therefore,  ordered :  1.  That,  pursuant  to  the  provisions 
of  section  53  of  the  Public  Service  Commissions  Law,  permission 
and  approval  are  hereby  given  to  petitioner.  International  Rail- 
way Company,  to  construct,  maintain  and  operate  a  double  track 
street  surface  railroad  (being  an  extension  of  the  railroad  of  the 
International  Railway  Company)  in  Bailey  avenue,  between  Ken- 
sington avenue  and  East  Delevan  avenue,  and  also  between  East 
Ferry  street  and  Seneca  street,  together  with  the  right  to  ooaatruet, 
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maintain  and  operate  a  street  surface  railroad  for  public  use  in 
said  city,  with  such  track  connections,  switchea,  turnouts  and  wyes 
as  may  be  oeceeeary  for  the  operation  of  such  railroad  through, 
upon  and  along  the  parts  of  said  street  and  highway  known  as 
Bailey  avenue,  and  as  above  set  forth  and  described,  to  be  operated 
by  the  single  overhead  electric  trolley  system  of  motive  power, 
other  than  s1:e$in;  and  also  to  erect  upon  said  street  and  highway 
known  as  Bailey  avenue  all  uecessary  poles  and  to  string  all  neces- 
sary wires  so  that  the  oars  of  said  company  may  be  moved  by 
means  or  power  of  electricity. 

2,  That  permission  and  approval  are  hereby  given  to  the  said 
International  Bailway  Company  to  exercise  all  the  rights  and 
privileges  conferred  by  the  said  franchise  so  granted  by  the  local 
authorities  of  the  city  of  Buffalo,  adopted  by  the  board  of  alder- 
men of  the  city  of  Buffalo  on  the  8Ui  day  of  November,  1915, 
concurred  in  by  the  board  of  councilmen  of  said  city  on  the  Ist 
day  of  December,  1915,  and  approved  by  the  mayor  of  said  city 
on  the  10th  day  of  December,  1915,  subject  to  and  in  accordance 
with  all  the  terms,  reetrictions,  conditions  and  limitations  of  the 
said  franchise. 


In  the  Matter  of  the  Complaint  of  Levi  L.  Amidoh  et  al.  v. 
Wabkkn  and  Jamestown  Steebt  Railway  Company,  in 
Begard  to  Bate  of  Fare  between  Jamestown  and  Frewsburg 

Case  No.  6136 

(Pnblie  Seirice  Commisaion,  Second  District,  Febnury  IS,  IQIB) 

AppUcAtlon  for  the  redoctioa  at  a  tm  cmt  pAuenset  rate  to  five  cents 
between  Jameatown  and  FiewabuiKi  N.  Y. 

jAmeBto»-ti  iB  e  city  of  about  37,000  papulation  and  Frewsburg  is  an 
iinincorporELted  village  with  not  more  than  750  residents.  An  hourly 
•erviee  ia  given  on  the  trolley  line  owned  by  the  respondent.  The  cost  of 
maintenance  of  the  roadbed  ia  exceeeivcly  high  because  built  across 
low  land,  subject  to  the  action  of  high  water  and  quick  sand.  The  road 
Is  »  single  track  operated  by  electricity.  In  view  of  the  facte  ahown  at 
the  heftring  the  petition  waa  denied. 
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Wilson  C.  Price,  of  Jamestown,  attorney  for  the  petitionere. 

Robert  H.  Jackson,  of  Jamestown,  and  \V.  S.  Clark,  of  Warren, 
Penn.,  attorneys  for  the  respondents. 

By  thb  Commission. —  A  petition  having  been  filed  with  the 
Commission  on  the  13th  day  of  August,  1915,  by  L.  L.  Amidon, 
Frank  E.  Heed,  A.  W.  Little,  Lawrence  Warn,  Benjamin  E. 
Davis,  Otto  N.  Amidon,  Frank  B.  Davis,  Charles  F.  Myers,  C. 
Fred  Myers  and  Elton  Lewis,  asking  for  an  order  directing  the 
respondent,  Warren  and  Jamestown  Street  Railway  Company,  to 
reduce  the  fare  from  ten  cents  to  five  cents  between  Jamestown 
and  Frewsburg;  the  respondent  filed  its  answer  with  the  Commis- 
sion September  20,  1915,  which,  after  admitting  certain  allega- 
tions of  the  complaint,  denied  that  the  fare  charged  between  Frewa- 
burg  and  Jamestown  is  unreasonable,  excessive  and  unjust,  or  that 
a  reduction  of  said  fare  would  largely  increase  the  traffic  between 
Jamestown  and  Frewsburg,  and  further  all^jed  that  tie  present 
charge  of  ten  cents,  as  the  fare  between  tliese  places,  ift  reason- 
able, and  that  any  reduction  in  said  fare  would  be  unjust  and 
unreasonable. 

Upon  the  issues  thus  framed  a  hearing  was  had  in  this  case  by 
the  Commission  in  the  city  of  Buffalo  on  the  14th  day  of  rlanuary, 
1916,  at  which  hearing  Mr.  Wilson  C.  Price,  of  Jamestown, 
appeared  as  counsel  for  the  petitioners ;  and  Mr.  Robert  H.  Jack- 
son, of  Jamestown,  and  Mr.  W.  S.  Clark,  of  Warren,  Penn., 
appeared  as  counsel  for  the  respondent ;  certain  proofs  and  pro- 
ceedings were  taken  and  had  on  said  hearing  whereby  it  satisfac- 
torily appears  to  the  Commission  that  the  distance  between  the 
Jamestown  terminus  of  the  respondent's  railroad  and  the  station  at 
Frewsburg  is  about  six  miles ;  that  the  territory  between  the  city 
limits  of  Jamestown  and  Frewsburg  is  sparsely  populated  and, 
consequently,  there  are  very  few  persons  who  ride  on  the  ears 
of  the  respondent  between  these  points,  except  through  passengers, 
and  the  number  does  not  exceed  200  daily;  that  Jame&town  is 
a  eity  of  about  37,000  population,  end  Frewsburg  is  an  unin- 
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corporated  village  of  not  more  than  750  residents ;  that  r.n  hourly 
service  is  given  on  the  trolley  line  of  the  respondent  betweee 
these  points,  which  accommodates  several  people  who  reside  in 
Jamestown  and  work  at  Frewsburg,  and  others  who  live  at  Frews- 
burg  and  are  required  to  go  to  the  city  of  Jamestown ;  an  improved 
state  highway  runs  substantially  parallel  with  this  line  of  rail- 
way between  the  two  points  in  question ;  the  original  cost  of  the 
roadbed  o£  the  railroad  and  the  equipment  thereof  in  this  par- 
ticular locality  was  far  in  excess  of  the  average  cost  of  any  other 
portion  of  the  railroad,  and  the  maintenance  of  the  same  is  very 
great  because  of  the  necessity  of  frequent  repairs  to  the  roadbed 
which  is  constructed  across  low  lands,  and  is,  therefore,  subject 
to  the  action  of  high  water  and  quicksand;  the  railroad  in  ques- 
ti<Hi  is  single  track  and  is  operated  by  electricity,  and  runs  from 
the  city  of  Jamestown,  N,  Y.,  to  Warren,  Penn.,  a  distance  of 
about  twenty-two  miles;  the  franchise  received  by  the  respondent 
from  the  city  of  Jamestown,  and  under  which  the  road  is  now 
operated,  imposes  certain  conditions  upon  the  respondent  as  to 
transfer  privil^es  of  passengers  to  and  from  the  street  car  lines 
in  the  city  of  Jamestown,  by  reason  of  which  the  respondent 
derives  very  little  benefit  from  such  traiBc. 

TJpon  all  the  facte  in  this  case,  presented  at  said  hearing,  it 
does  not  appear  that  the  claim  of  the  petitioners  that  the  ten-cent 
fare  chained  by  the  respondent  between  the  city  of  Jamestown 
and  the  village  of  Frewsburg  is  unreasonable,  excessive  or  unjust, 
but,  on  the  contrary,  such  facts  clearly  prove  to  the  Commission 
that  such  fare  of  ten  cents  ia  reasonable  and  just  and  should  not 
be  reduced. 

It  is,  therefore,  ordered :  That  the  petition  herein  be,  and  the 
same  hereby  is,  denied  and  this  case  closed  on  the  records  of  the 
Commission. 

Statk  Dkpt.  Kept.—  Vol.  7  U 
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In  the  Uatter  of  the  Petition  of  Allkh  P.  Babtholombw,  raidOT 
Chapter  667  of  the  Laws  of  1915,  for  a  Certificate  of  Conveni- 
ence and  Neceesitj  for  the  Operation  of  a  Stage  Route  by  Aato 
Buseee  in  the  City  of  Gepneva ;  it  being  Proposed  that  the  Koute 
shall  also  be  Operated  between  the  City  of  Qenera  and  the 
Incorporated  Village  of  Penn  Tan,  Tatee  Coimty 

Caee  No.  5326 

In  the  Matter  of  the  Petition  of  John  J.  Neil,  under  Chapter  667 
of  the  Laws  of  1916,  for  a  Certificate  of  Convenience  and 
Neceesity  for  the  Operation  of  a  Stage  Koute  by  Auto  Bussee 
in  the  City  of  Geneva;  it  being  PropoBed  that  the  Route  ahall 
alao  be  Operated  in  Penn  Yan 

Case  No.  5376 

(Public  Serrioe  CommluioD,  Second  District,  February  IS,  1916) 

Ouptw  S67,  Laws  of  1915,  depilTM  tbe  Commisilon  of  any  anthority  in  tbe 
matter  of  planting  certificates  of  public  conTenience  and  necessity  in 
lelation  to  bns  lines  or  stage  tontes  outside  of  dtiet. 

In  pasBiug  upon  an  application  for  a  certificate  for  the  operation  of  a 
bus  line  or  stage  rout«  train  a  point  within  a  city  over  city  streets  to 
the  city  limits  aa  a  part  of  a  line  extending  over  country  highways,  the 
consent  of  the  city  forbidding  the  carrying  of  paasengers  between  any 
two  points  within  tlie  city,  the  only  queetien  preeented  U  whether  public 
convenience  and  necessity  require  that  the  applicant,  possessii^  already 
the  right  to  bring  pasBengers  to  the  city  limits  and  carry  them  from 
the  city  limits  outward,  should  be  permitted  to  bring  them  within  the 
city  or  to  pick  them  up  within  the  city  and  carry  them  over  the  streets 
to  the  city  limits. 

Upon  the  facts  of  the  cases  presented  certificate*  were  granted  to  two 
applicants  desiring  to  opeT»te  bus  lines  over  the  streets  of  the  city  of 
Geneva  and  over  the  same  State  highway  to  the  village  of  Penn  Yan. 

N.  D.  Lapbam,  for  petitioner  in  Case  Na  6326. 

Allen  P.  Bartholomew,  in  person. 
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E.  C  Smith  and  George  L  Teter,  for  petitioner  in  Case 
No.  5376. 

J.  J.  Neil,  in  perBOT. 

Harrifi,  Havens,  Beach  &  Mataon,  by  D.  M.  Beach,  F.  H. 
Parker  and  Kr.  Bacon,  for  the  New  York  Central  Railroad 
Ckunponj. 

Jrfin  A.  Matthews,  H.  S.  Tipton,  for  the  PenuByWania  Rail- 
road Company. 

Lystrar  Q.  Bayly,  for  the  State  Department  of  Highways. 

Ie7inx,  Commissioner. —  These  are  separate  applications  for 
certificates  of  conveni^ice  and  necessity  for  the  operation  of  auto 
bos  linee  in  the  city  of  Geneva.  The  purpose  of  each  is  the  opera- 
tion of  a  line  from  the  village  of  Penn  Yan  over  the  same  state 
hi^way  to  and  into  the  city  of  Geneva.  Both  applicants  have 
obtained  consents  of  the  local  authorities  of  the  city,  and  the  con- 
sent granted  in  each  case  provides  that  no  local  passengers  or 
property  shall  be  carried  from  any  point  within  the  city  to  any 
other  point  within  the  city.  All  question  of  urban  competition 
between  the  two  applicants  or  with  other  urban  carriers  is,  there- 
fore, eliminated.  The  applicant  Nell  has  been  operating  his  line 
since  1914  under  a  certificate  of  convenience  and  neceasity  granted 
in  pursuance  of  section  25  of  the  Transportation  Corporations 
Law  as  it  existed  prior  to  its  amendment  by  chapter  667  of  the 
Laws  of  1915.  The  applicant  Bartholomew  has  not  operated  his 
line  in  the  past 

By  section  2S  of  the  Transportation  Corporati<ms  Law,  as' 
enacted  by  chapter  495  of  the  Laws  of  1S13,  it  was  provided  that 

"Any  person  or  any  corporation  who  or  which  owns  or  operates 
a  stage  route  or  bus  line  wholly  or  partly  upon  and  along  a  high- 
way known  aa  a  state  route  or  any  road  or  highway  constructed 
wholly  or  partly  at  the  expense  of  the  state  or  in,  upon  or  along 
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any  hi^way,  avenue  or  public  place  in  any  city  of  tiie  first  class 
baring  a  population  of  seven  hundred  and  fifty  thousand  or  under, 
ahall  be  deraned  to  be  included  within  the  meaning  of  the  term 
'  conunon  carrier '  as  used  in  the  public  aervice  commiBslons  law, 
and  shall  be  required  to  obtain  a  certificate  of  convenience  and 
necessity  for  the  operation  of  the  route  proposed  to  be  operated, 
and  shall  be  subject  to  all  the  provisions  of  the  said  law  applicable 
to  common  carriers." 

Chapter  667  of  the  Laws  of  1915  amended  this  section  so  that 
it  now  reads  as  follows: 

"Any  person  or  any  corporation  who  or  which  owns  or  operates 
a  stage  route,  bus  line  or  motor  vehicle  line  or  route  or  vehicles 
described  in  the  next  succeeding  section  of  this  act  wholly  or 
partly  upon  and  along  any  street,  avenue  or  public  place  in  any 
city  shall  be  deemed  to  be  included  within  the  meaning  of  the 
term  '  common  carrier '  as  used  in  the  public  service  commissions 
law,  and  shall  be  required  to  obtain  a  certificate  of  convenience 
and  necessity  for  the  operation  of  the  route  or  vehicles  proposed 
to  be  operated,  and  shall  be  subject  to  all  the  provisiiHis  of  the 
said  law  applicable  to  common  carriers." 

By  virtue  of  this  amendment,  the  requirement  of  a  certificate 
of  conveni^ice  and  neceeaity  for  the  operation  of  a  route  upon  or 
along  State  routes  or  roads  or  highways  constructed  wholly  or 
partly  at  the  expraise  of  the  State  was  absolutely  abolished,  and  a 
certificate  is  now  required  only  for  routes  or  vehicles  operating 
wholly  or  partly  upon  and  along  streets,  avenues,  or  public  places 
in  any  city.  It  follows  that  each  of  these  applicants  has  an 
absolute  right  to  operate  his  line  in  the  village  of  Fenn  Yan  and 
along  the  highway  to  the  city  line  of  Geneva.  !N"o  certificate  is 
required  for  that  purpose,  and  the  Oommission  has  no  control 
over  such  operation  and  no  power  to  regulate  competition  between 
different  bus  lines  or  between  bus  lines  and  other  carriers  over 
that  portion  of  the  route.  It  would  be  a  usurpation  of  authority, 
which  BO  far  as  it  ever  existed  the  Legislature  has  taken  away, 
for  the  Commission  to  use  its  power  of  granting  or  withholding 
a  certificate  to  operate  along  city  streets  for  the  purpose  of  thus 
indirectly  r^ulating  competition  over  or  along  rural  hi^ways. 
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It  followB,  therefore,  that  in  paasing  upoD  tbeee  oasee  the  only 
question  preeeoited  to  the  Commission  is  whether  public  convwi- 
ience  and  necessity  require  that  either  or  both  of  these  applicants, 
each  with  the  right  to  bring  passengers  to  the  city  liue  and  to 
carry  passeogers  from  the  city  line  outward,  should  be  permitted 
to  bring  their  passengers  into  the  center  of  the  city  or  to  pick  up 
their  passengers  in  the  center  c^  the  city  and  carry  .them  over 
the  streets  to  the  eity  limita. 

It  is,  therefore,  unnecessary  and  even  improper  to  consider 
as  a  distinct  proposition  whether  one  liue  adequately  serves  or 
might  be  made  adequately  to  serve  the  convenience  of  passengers 
between  Fenn  Yan  and  G^eneva  or  betweeu  intermediate  points 
and  Oeneva. 

The  local  authorities  of  the  city  of  Geneva,  at  a  public  bearing 
at  which  each  applicant  appeared  in  opposition  to  the  application 
of  the  other,  granted  to  each  its  consent  to  operate  over  the  city 
streets.  The  local  authorities  having  (M>ntToI  over  ordinary  street 
traffic  and  charged  with  the  maintenance  of  t^e  streets  have,  there- 
fore, determined  that  the  operation  of  the  two  lines  is  not  objection- 
able as  interfering  with  the  proper  use  and  maintenance  of  the 
city  streets.  The  evidence  shows  that  the  applicant  Neil  has  in 
the  past  enjoyed  quite  a  lat^  patronage.  It  also  tends  to  show 
that  the  applicant  Bartholomew,  if  permitted  to  operate  will 
probably  enjoy  a  very  considerable  patronage.  With  the  element 
of  rural  competition  eliminated,  it  follows  necessarily  that  each 
applicant  should  be  permitted  for  the  convenience  of  his  patrons 
to  bring  them  into  the  city  and  to  take  them  up  within  the  city 
for  the  purpose  of  carrying  them  over  the  highway  after  he 
reaches  the  city  limits.  For  the  foregoing  reasons  both  certificates 
must  be  granted. 

All  concnr. 
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In  the  Matter  of  the  Application  of  the  PouaHKiEPaiE  City  asd 
Wappiwobbs  Falm  Electric  Railwat  Company,  foi  Author- 
ity, Pursuant  to  the  Provisiona  of  Section  55  of  the  Public 
Service  Commissions  Law,  to  Hj^othecate  Certain  Treasmpy 
Bonds 

Case  No.  5425 
(public  8«rTice  CommUaioa,  Second  District,  FebnuTT  16,  1910) 

Bypothecation  of  bonds  to  lecuTe  the  payment  of  all  bllla  payable. 

In  1907  thft  Pou^keepiie  City  tnd  Wappingers  Falls  Electric  Bailway 
Company  was  authorized  by  the  Bailroad  Commission  of  tlie  State  of 
New  York  to  execute  a  second  mortgage  upon  its  property  and  that 
9117,000  par  value  of  thirtj-jear  0  per  cent  second  mortgage  gold  bonds 
aecnred  thereby  bave  been  Bold  and  that  <133,O00  par  value  of  bonds  so 
secured  have  been  issued  by  tbe  company  to  its  treasurer  as  such,  which 
said  amount  of  bonds  are  now  held  aa  treasury  bonds.  Permission  gtanted 
with  the  usual  restrictions. 

Et  the  CoMMisaiow. —  It  appearing  from  the  petition  filed 
herein  on  the  10th  day  of  February,  1916,  that  the  applicant 
corporation  was  duly  authorized  by  the  Eailroad  Commission  of 
the  State  of  Now  York,  under  its  order  of  June  14,  1907,  to 
execute  a  second  mortgage  dated  July  1,  1907,  upon  its  property, 
and  that  $117,000  face  value  of  thirty-year  6  per  cent  second  mort- 
gage gold  bonds  secured  thereby  have  been  sold,  and  are  out- 
standing at  this  time,  and  that  $133,000  face  value  of  bonds 
secured  by  said  mortgage  have  been  issued  by  the  corporation  to 
its  treasurer  as  such,  by  whom  said  $133,000  of  bonds  are  now 
hdd  as  treasury  assets. 

Now,  therefore,  it  is  ordered :  That  the  petitioner,  the  Pough- 
keepsie  City  and  Wappingers  Falls  Electric  Railway  Company, 
is  hereby  authorized  to  hypothecate  and  pledge  $60,000  face  value 
of  its  aforesaid  thirty-year  6  per  cent  second  mortgage  gold  bonds 
now  held  as  treasury  assets,  as  aforesaid,  to  secure  the  payment 
of  $45,000  of  bills  payable  detailed  in  Schedule  "A,"  annexed  to 
the  petition  herein,  or  the  renewals  thereof,  provided : 

(a)  That  in  no  event  and  at  no  time  shall  the  bonds  which  may 
have  been  as  aforesaid  hypothecated  hereunder  and  which  shall 


:y  Google 


CiTT  OF  MroDLETOWH  V.  Emb  R  R.  Co.  247 

Public  Service  ComiiiiHioiv,  Second  Disttiot 

lemaiQ  outstanding  as  collateral  security  for  the  p&Tiaent  of  Baid 
billfl  payable,  or  any  part  thereof,  exceed  in  amount,  at  face  value, 
the  equivalent  of  1331^  per  centum  of  the  then  unpaid  amount 
of  said  bills  payable,  to  secure  the  payment  of  which  such  bonds 
shall  have  been  hypothecated. 

(b)  That  the  company  shall  for  ea<!h  six  months  file,  not  more 
than  fifteen  days  frmn  the  end  of  such  praiod,  a  verified  report 
showing  t^e  full  particulars  of  any  pledging  of  bonds  pursuant 
to  the  foregoing  authorization  and  the  facta  as  to  such  hypotheoa- 
tioD  shall  be  reported  only  so  long  as  said  bonds  shall  continue  to 
be  so  pledged. 


In  the  Matter  of  the  Complaint  of  the  Citt  Of  Middlbtowh,  by 
RosLTii  M.  Cox,  Mayor,  agaioat  Eeib  Railroau  Company  and 
the  Waixkill  Tkansit  Ochpant  as  to  the  Maintenance  of  a 
Bridge  Carrying  Oliver  Street  and  the  Electric  Railroad  Over 
the  Erie  Railroad 

Case  No.  5354 
(Publk  Seiric*  OommiflsloD,  Second  Diatriet,  Febnury  24,  1914) 

OntUne  of  form  of  pTocednre  which  a  troUer  compmny  wai  obUced  to  follow 
ia  order  to  take  Ita  tracks  acroH  thow  of  a  iteam  railroad  and  anthorlty 
of  Pnblie  Service  Cottuniuion. 

It  msj  fairly  be  BBeumed  that  the  Middlatown-Qoahai  Traction  Com- 
pany and  the  New  York,  Lake  Erie  and  Western  BailToad  Company 
entered  Into  a  written  agreement  covering  the  Oliver  avenne  cioiaing 
made  in  Middletown  in  IBSS  even  though  such  an  agreement  can  not 
now  be  lound,  there  lieing  no  ertdenoe  that  the  traction  company  had  been 
obliged  to  take  the  legal  proceedings  provided  by  the  atatute  whidi  would 
have  been  necessary  had  no  agreement  been  reached. 

This  Commiaaion  is  without  authority  to  determine  whether  or  not 
a  street  crossing  the  tracks  of  a  railroad  is  a  public  highway,  thereby 
subjecting  the  railroad  to  the  obligations  set  forth  In  section  fi3  of  the 
Railroad  Law  where  auch  a  street  crosses  the  tracks  by  means  of  a 
bridge.  Until  such  determination,  the  Commiasion  ran  only  exert  Its 
power  to  safeguard  the  traveling  publie  upon  the  bridge. 

When  a  public  highway  crosaea  the  tracks  of, a  steam  railroad  by 
means  of  an  overhead  bridge,  it  would  seem  that  the  railroad  company 
ia  obligated  primarily  to  maintain  aaid  bridge  under  the  provisions  of 
section  93  of  the  Ballroad  Law. 

Abram  F,  Servin,  corporation  counsel,  city  of  Middletown.,^ 
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D.  E.  Minard,  asaiatant  solicitor,  Erie  Railroad  Company. 

Taylor  &  Boyce,  by  Herbert  P.  Royce,  for  the  WallkiH  TranBit 
Company. 

Caeb,  Commissioner. —  In  December,  1915,  Roalyn  M.  Cox, 
mayor  of  the  city  of  Middletown,  filed  with  this  Commission '  a 
complaint  against  the  Erie  Railroad  Company  and  the  Wallkill 
Transit  Company,  alleging  that  a  bridge  over  the  tracks  of  the 
Erie  railroad  on  Oliver  avenue  in  the  city  of  Middletown,  over 
which  the  said  transit  company  operates  its  cars,  was  in  nn  unsafe 
condition,  and  that  it  is  the  duty  of  the  said  companieft  to  cause 
the  same  to  be  repaired  properly  and  maintained  in  a  safe  con- 
dition, under  the  provisions  of  section  93  of  the  Railroad  Law. 
In  due  course  the  Erie  Railroad  Company  filed  its  answer  denying 
that  Oliver  avenue  i»  or  ever  has  been  a  public  highway  over  the 
tracks  of  the  company,  and  that  no  duty  rested  upon  the  corpora- 
tion under  section  93  of  the  Railroad  Law  to  maintain  and  keep 
in  repair  said  bridge  or  any  portion  thereof.  The  transit  com- 
pany also  filed  its  answer  admitting  the  confltruction  of  the  bridge 
over  the  Erie  tracks  in  the  year  1895,  and  that  said  bridge  has 
since  that  time  constituted  a  part  of  the  public  highway  in  the 
city  of  Middletown  known  as  Oliver  avenue;  that  it  has  at  all 
times  been  willing  to  pay  its  proportion  of  the  cost  of  repairing 
said  bridge  which  it  claims  now  is  and  has  at  all  times  been  in 
safe  condition  for  the  operation  of  the  cars  of  the  transit  company. 
Thereafter,  on  January  6,  1916,  the  Commission  issued  an  order 
to  the  Erie  Railroad  Company  and  the  Wallkill  Transit  Company 
to  show  cause  why  they  should  not  be  required  to  put  the  bridge 
on  Oliver  avenue  in  proper  condition. 

In  due  course  the  Commisaion  held  two  hearings:  one  at  its 
office  in  the  city  of  Albany  on  January  11,  1916,  and  the  other  at 
its  New  York  office  on  January  14,  1916. 

The  facts  are  these,  and  they  all  appear  in  the  record: 

On  Jim©  29,  1893,  the  city  of  Middletown  granted  a  franchise 
to  the  Middletown-Goshen  Traction  Company  to'build  and  operate 
a  street  surface  railroad  upou  certain  streets  in  said  city.  One 
of  the  lines  provided  for  in  said  franchise  if  it  had  been  coo- 
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structed,  would  have  extended  along  Monhagen  avenue  to  die  State 
hospital  On  September  7,  1893,  the  said  city  also  granted  to 
Baid  traction  company  a  franchise  permitting  it  to  extend  its  lines 
upon  several  other  street*  in  said  city,  among  others  "  Lake  Ave. 
from  Wickham  Ave.  to  Summit  Ave.  and  through  Summit  Ave. 
as  now  laid  out  and  to  be  extended  over  the  tracks  of  the  New 
York,  Lake  Erie  &  Western  Railroad  Company  and  through  the 
loTtds  of  Vail  and  Foote  to  Monhagen  Ave.,  with  such  switcbee, 
tumoutfl,  turn-tables  and  stands  as  may  be  necessary  for  the  con- 
vraiient  constructing  and  operation  of  such  road."  There  are  no 
tracks  at  the  present  time  on  Monhagen  avenue  in  the  vicinity  of 
the  State  hospital.  Apparently  the  operation  of  cars  on  this  por- 
tion of  Monhagen  avenue  has  become  unnecessary  by  reason  of  the 
ertenaion  of  the  tracks  over  the  route  covered  by  the  franchise 
last  above  rrferred  to.  In  1895,  two  years  after  the  granting  of 
this  franchise,  the  traction  company,  which  has  since  been  suc- 
ceeded by  the  Wallkill  Transit  Company,  built  the  overhead 
bridge  which  is  the  subject  of  this  complaint  over  the  tracks  of 
the  New  York,  Lake  Erie  and  Western  railroad,  the  successor 
to  which  is  the  present  company,  which  will  hereafter  be  referred 
to  as  the  Eria 

Summit  avenue  at  that  time  extended  from  Lake  avenue  to  the 
northerly  right  of  way  line  of  the  Erie.  There  was  no  extension 
of  Summit  avenue  at  that  time  crossing  the  Erie  tracks,  either 
at  grade  or  by  means  of  a  bridga  A  grade  crossing  was  not  prac- 
ticable because  the  tracks  of  the  Erie  were  in  a  cut.  South  of 
the  Erie  right  of  way  and  between  it  and  Monhagen  avenue 
were  certain  undeveloped  lands  belonging  to  Vail  and  Foote. 
There  was  no  public  street  leading  from  Monhagen  avenue  through 
the  Vail  and  Foote  property,  which  if  extended  would  connect 
with  and  form  a  continontion  of  Summit  avenue.  Vail  and  Foote 
were  desirous  of  having  their  land«  developed,  and  it  was  also 
considered  advisable  to  extend  the  trolley  line  so  as  to  carry 
passengers  to  the  State  hospital,  and  an  agreement  was  entered 
into  between  the  traction  company  and  Vail  and  Foote  pursuant 
to  which  the  company  was  to  extend  its  lines  from  Lake  avenue 
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through  Summit  avenue  and  through  a  street  to  be  opened  on  the 
Vail  and  Foote  lands  to  a  point  where  it  would  connect  with  M(m- 
hagen  arenue.  This  neceesitated  the  oonstruction  of  an  orerhead 
bridge  over  the  tracks  of  the  Erie. 

On  August  29,  1895,  the  common  council  of  the  city  of  Middle- 
town  passed  the  following  resolution: 

"  That  Summit  avenue,  commencing  from  Lake  avwine  and 
ninniug  aoutheriy  to  the  tracks  of  the  New  York,  Lake  Erie  & 
Weetern  Bailroad  Company,  and  thence  by  bridge  ever  the  tracks 
and  lands  of  said  railroad  company,  about  to  be  built  by  the 
MiddletowD-Goshen  Traction  Company,  and  the  street  or  hi(^- 
way  through  lands  of  Vail  and  Foote  in  about  a  direct  line  con- 
tinuing from  said  bridge  southerly  to  Monhagen  avenue,  be 
■  accepted  as  a  street  or  highway  according  to  the  draft  or  plan 
drawn  by  C.  H.  Smith,  C.  E-,  this  acceptance  not  to  be  in  full 
force  and  effect  until  said  bridge  is  in  all  respects  completed,  and 
said  street  through  the  lands  of  Vail  and  Foote  properly  laid  out, 
graded  and  completed  to  the  satiafaotion  of  the  committee  on 
streeta,  and  also  released  by  Vail  and  Foote  for  all  purposes  of  a 
street  or  highway." 

This  bridge  was  placed  in  operation  and  opened  to  public  travel 
in  the  month  of  October,  1895,  and  has  been  used  by  die  public 
and  the  traction  company  and  its  successors  ever  since  ihaX  time. 
The  street  over  which  the  transit  company  now  operates  from 
Lake  avenue  to  Monhagen  avenue  and  of  which  this  bridge  forms 
a  part  is  known  as  Oliver  avenue.  During  all  of  these  years  the 
traction  company  has  maintained  the  bridge,  no  part  of  the  main- 
tenance having  been  done  by  the  Eria  During  said  period  the 
city  of  Middletown  has  also  maintained  the  roadway  of  said 
bridge.  The  claim  is  now  made  that  the  bridge  is  unsafe  because 
of  the  fact  that  heavy  automobile  trucks  are  operating  over  it 
daily,  and  it  has  been  reported  to  the  city  authorities  that  aaid 
bridge  is  not  safe  for  such  traffic.  That  portion  which  is  used  for 
carrying  the  cars  of  the  transit  company  is  safe  for  that  opera- 
tion, so  that  no  danger  is  likely  to  result  to  either  the  public  or 
the  transit  company  from  such  use.  Apparently  the  only  people 
who  are  interested  are  those  operating  the  heavy  automobile  trucks, 
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bnt  iDcidentally  the  public  is  interested  because  if  a  truck  and 
trolley  car  were  on  tbe  bridge  at  the  same  time  a  serious  accident 
might  occur. 

The  Erie  disclaims  any  reaponaibili^  for  maintaining  the 
bridge  claiming  that  at  the  time  it  was  erected  an  agreement  was 
entered  into  with  the  traction  company  which  placed  the  entire 
burden  upon  the  latter  named  company.  From  the  evidence  in 
the  case,  sueh  an  inference  mi^t  properly  be  made.  Mr.  W.  B. 
Rockwell,  who  carried  on  the  negotiations  with  the  Erie  on  behalf 
of  the  traction  company,  was  called  as  a  witness.  He  recalled  the 
eircumstan<!ee  fairly  well,  considering  the  lapse  of  time  since  the 
bridge  was  built;  and  Mr.  Mordecai,  who  was  then  chief  engineer 
of  the  railroad,  also  recalled  the  circumstances.  Mr.  Rockwell 
was  not  entirely  certain  as  to  whether  a  written  agreement  was 
entered  into  between  the  two  companies  relating  to  the  main- 
tenance of  the  bridge,  bat  Mr.  Mordecai,  who  was  called  as  a 
witness,  was  very  positive  that  such  was  the  case.  He  stated  that 
at  that  time  it  was  the  practice  of  the  engineering  department 
of  the  Erie  to  have  written  agreements  as  to  all  crossings  of  the 
Erie  such  as  the  one  in  question,  and  he  had  no  reason  to  believe 
any  exception  was  made  in  the  present  case.  Neither  party  was 
able  to  produce  a  copy  of  the  agreement  However,  there  was 
produced  an  agreement  entered  into  between  the  Erie  and  the 
bridge  company  which  was  to  build  the  bridge,  and  which  related 
to  the  work  which  would  be  done  on  the  Erie  right  of  way.  This 
was  on  a  regular  printed  form  for  use  in  sadh  cases,  and  inasmuch 
as  Mr.  Rockwell  remembered  about  tiiis  agreement,  it  is  fair  to 
assume  that  an  agreement  relating  to  the  maintenance  and  opera- 
tion of  the  bridge  by  the  traction  company  was  entered  into  at 
substantially  the  same  time. 

The  law  relative  to  such  crossings  was  considerably  different 
in  1895  from  what  it  is  at  this  time.  In  1890  the  General  Rail- 
road Law  of  the  State  was  enacted.  There  was  no  specific  pro- 
vision therein  with  regard  to  carrying  stre&ts  over  railroads.  This 
was  taken  care  of  by  chapter  62  of  the  Laws  of  1853,  wtieh  pro- 
vided the  method  to  be  employed  in  carrying  a  street  or  highway 
over  a  steam  railroad.     Neither  the  Railroad  Law  above  referred 
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to  nor  the  law  of  1853  made  any  provision  for  the  method  to  be 
employed  in  carrying  the  tracks  of  a  trolley  road  acroas  those  of 
a  steam  roed.  However,  this  was  provided  for  by  chapter  239  of 
the  Laws  of  1893.  Inaemucb  as  the  steam  roads  were  at  that 
time  much  inclined  to  insist  upon  their  prerogatives  wiHi  regard 
to  the  crossings  made  by.  other  railroads  and  by  municipalities, 
it  may  fairly  be  inferred  that  a  distinct  understanding  and  agree- 
ment was  entered  into  in  1893  between  the  traction  company  and 
the  Erie  with  regard  to  the  present  Oliver  avenue  bridge,  becauso 
there  is  no  evidence  in  this  case  that  the  traction  company  was 
ever  obliged  to  take  the  proceedings  specified  in  the  statute  above 
referred  to  in  order  that  it  might  carry  its  tracks  over  the  tracks 
of  the  Erie  railroad  at  the  point  in  question.  If  no  such  agree- 
ment had  been  entered  into,  it  would  probably  have  been  impos- 
sible for  the  traction  company  to  make  the  crossing  in  question 
without  taking  the  legal  steps  set  forth  in  the  statuta  Uuder 
all  the  circumstances,  thereforey  we  are  of  the  opinion  that  there 
was  a  distinct  understandiug  and  agre^nent  either  in  writing  or 
otherwise  to  the  effect  that  the  traction  company  and  its  successors 
were  to  maintain  said  bridge  over  the  tracks  of  the  Erie  aftor  the 
same  was  built  and  put  in  operation. 

This  brings  us  to  the  important  question  of  the  case,  and  that 
is  whether  or  not  Oliver  avenue  over  the  tracks  of  the  Erie  is  a 
public  highway.  There  is  no  evidence  in  the  case  that  the  city, 
prior  to  the  erection  of  the  bridge  in  question,  ever  took  the  statu- 
tory proceedings  necessary  to  open  up  this  new  street  over  the  right 
of  way  of  the  Erie.  One  ;-f  the  essential  requirements  in  opening 
up  such  streets  over  the  tracks  of  a  railroad  company  was  that 
the  railroad  company  should  have  notice  so  that  it  might  appear 
before  the  proper  authorities  and  be  heard  with  regard  to  the 
matter.  Such  action  was  never  taken  by  the  city  of  Middletown. 
No  reason  is  given  why  the  city  failed  to  take  the  necessary  steps 
to  open  this  street,  and  the  courts  have  determined  what  it  was 
necessary  for  a  city  to  do  in  order  to  open  up  a  street  acroas  the 
tracks  of  a  steam  railroad  prior  to  the  enactment  of  the  ao-called 
grade  crossings  law  in  1897.     People  ex  rel.  Ithaca  v.  D.,  L.  & 
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W.  R.  R.  Co.,  11  App.  Div.  280;  Miller  v.  New  York  &  Erie 
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Xotwitli8tanding  the  fact  that  the  procedure  set  forth  in  the 
law  waa  not  taken  by  the  city,  is  Oliver  avenue  over  the  Erie 
tracks  Devertheless  a  public  highway  because  it  has  been  used  by 
the  public  for  more  than  twenty  years?  In  that  connection 
another  question  arises,  namely,  whether  or  not,  if  such  avenue  is 
a  public  highway,  the  Erie  can  be  subjected  to  the  obligations 
set  forth  in  section  93  of  the  Railroad  Law  with  respect  to  the 
bridge  even  though  it  never  consented  to  the  opening  of  a  public 
highway  at  this  point  over  its  tracks.  The  transit  company  seeks 
to  have  this  burden  imposed  on  the  Erie,  as  it  would  thereby 
relieve  the  transit  company  of  a  very  substantial  part  of  the 
expense  incident  to  the  maintenance  of  the  bridge.  However,  in 
view  of  the  testimony  taken  on  the  hearings,  it  is  doubtful  whether 
the  transit  company  can  succeeafuUy  maintain  its  position. 
Whether  or  not  this  is  a  public  highway  at  the  place  in  question 
cannot  be  determined  by  this  Commission.  It  is  a  matter  which 
can  only  be  determined  by  the  courts,  and  until  that  time  the 
only  action  which  can  be  taken  by  the  Commission  is  to  see  that 
travel  over  the  bridge  is  safeguarded,  and  this  it  has  already 
undertaken  to  do  by  an  order  heretofore  made  in  this  case. 

Another  interesting  point  also  develops  in  the  case,  namely, 
whether  or  not  the  city,  having  accepted  and  approved  the  bridge 
originally  built  by  the  traction  company,  can  now  be  heard  to 
complain  because  the  bridge  is  not  strong  enough  to  carry  traffic 
which  did  not  exist  in  the  days  when  the  bridge  was  originally 
built,  namely,  that  carried  on  by  means  of  heavy  automobile 
truckB. 

Counsel  for  the  Erie  claims  that  section  93  of  the. Railroad 
Law  does  not  apply  to  a  bridge  auch  as  the  one  in  question.  If 
Oliver  avenue,  of  which  this  bridge  is  a  part,  is  a  public  highway, 
then  the  Erie  is  undoubtedly  obligated  primarily  to  maintain  said 
bridge  under  the  provisions  of  section  93  of  the  Railroad  Law. 
However,  it  may  be  able  to  shift  this  burden  by  reason  of  its  agree- 
ment with  the  traction  company  at  the  time  the  bridge  was 
originally  built     Assuming  that  the  Erie  is  subject  to  the  pro- 
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visioDB  of  sectioD  83  in  this  particular  ease,  then  there  would  seem 
to  be  no  quefltion  but  what  the  Commission  has  the  power  to  com- 
pel it  to  make  the  brid|^  safe  for  public  travel,  and  if  the  Erie 
should  fail  so  to  do,  it  would  subject  itself  to  the  pent^ty  provided 
by  law.  However,  we  are  not  oalled  upon  at  this  time  to  decide 
this  question,  and  we  cannot  deal  with  it  until  such  time  as  it 
has  been  determined  whether  that  portion  of  Oliver  avenue  over 
the  Erie  is  a  public  hi^way.  It  will,  therefore,  be  impowible 
at  this  time  for  the  CommiBBion  to  give  the  relief  prayed  for,  but 
it  will  continue  in  force  its  order  r^ating  to  the  handling  of  traffic 
over  said  bridge  pending  determination  of  the  questions  involved ; 
and  an  order  will  be  Altered  dismissing  the  complaint,  with  the 
right  to  the  cily  to  reopen  the  case  at  some  future  date  if  and  when 
it  is  advised  that  the  Ccnamissi<Hi  can  give  the  relief  desired,  and 
provided  it  shall  be  necessary  to  take  such  steps  because  of  the 
failure  of  the  respondents  to  observe  the  obligaticHis  resting 
upon  them. 


All  concur. 


In  the  Matter  of  the  Petition  of  Thbodobs  J.  Wilbon  and  Web- 
1.ET  J.  Scott,  under  Chapter  667  of  the  Laws  of  1915,  for  a 
Certificate  of  Convenience  and  Necessity  for  the  Operation  of 
a  Stage  Route  by  Auto  Busses  in  the  City  of  Fulton  (it  Being 
Proposed  that  the  Route  shall  also  be  Operated  from  Fulton 
to  the  Incorporated  Village  of  Hannibal,  Oswego  County) 

Case  Na  5289 

(Public  Service  CommlsHion,  Second  Dietrict,  Febnwry  £4,  1918) 

Application  for  certificate  in  the  matter  of  eatabUaUiig  a  motoi  vaUide  itase 
line  in  the  city  of  Fnlton. 

The  proposed  stage  route  is  to  run  from  a  central  point  in  the  eitj 
of  FultoD  at  the  comer  of  Cftjuga  and  Second  Btreeta  ftlong  Cayuga 
street  to  South  First  street  to  Oneida  street  to  the  Oneida  street  river 
bridge  to  Schenck  street  to  West  First  street  to  Hannibal  street  to  the 
city  line  and  tbence  along  an  improved  State  highway  to  tbe  village  of 
EanDibal.    Permission  granted  and  reasons  given  for  anch  action. 


,dr,yGoogIe 


Pbtitios  OB-  W1L8OH  —  Opsratioh  op  Staqb  Bodtb     265 
Public  S«rTioe  CommiuioD,  Seixmd  Dietriot 

Bt  the  C0HICI88101T. — ^A  petition  having  heretofore  been  duly 
filed  with  the  Commission  by  Theodore  J.  Wilson  and  Wesley  J. 
Soott,  copartners,  residing  in  the  city  of  Fulton,  aaking  for  a 
certificate  «rf  convenience  and  necessity  for  the  operation  of  a 
motor  vehicle  or  stage  line  or  route  as  set  out  in  said  petition,  and 
particularly  mentioned  and  described  in  the  consent  therefor  given 
by  the  mayor  and  common  council  of  said  city,  and  which  consent 
is  attached  to  said  petition  and  filed  with  the  papers  in  this  case. 

And  a  bearing  having  been  duly  held  herein  by  the  Commis- 
Bion  in  the  city  of  Syracuse  on  the  7th  day  of  February,  1916, 
pursuant  to  a  notice  duly  given  and  published  as  required  by  the 
rules  of  the  Commission,  and  the  said  petitioners  having  duly 
appeared  at  said  hearing  in  person  and  by  Mr.  Herbert  J.  Fan- 
ning, of  the  firm  of  Fanning  &  Fanning  of  Fulton,  as  attorney, 
and  no  one  appearing  in  opposition  thereto;  and  such  proofs  and 
proceedings  having  been  thereupon  taken  and  had  whereby  it 
satisfactorily  appears  that  the  motorbus  line,  which  is  herein  pro- 
posed by  the  petitioners^  runs  from  a  central  point  in  the  city  of 
Fulton  at  the  comer  of  Cayuga  and  Second  streets  and  continues 
thence  westerly  along  Cayuga  street  to  SouUi  First  street,  thence 
northerly  along  South  First  street  to  Ooeida  street,  thence  westerly 
along  Oneida  street  and  the  Oneida  street  river  bridge  to  Sobenck 
street,  thence  westerly  along  Schenek  street  to  West  Firat  street, 
thence  northerly  along  West  First  street  to  Hannibal  street  and 
thence  westerly  along  Hannibal  street  to  the  city  line  of  Fulton, 
and  thence  along  an  improved  state  highway  to  the  village  of 
Hannibal,  passing  through  Granby  Center,  where  there  are  about 
fifty  residents,  Dexterville,  where  there  are  about  thirty  residents, 
Fairdale,  where  there  are  about  fifty  residents,  and  thence  to 
Hannibal,  where  there  are  about  five  hundred  residents;  the  city 
of  Fulton  is  the  trade  and  business  center  for  all  the  territory 
covered  by  this  route  and  has  a  population  of  about  twelve  thou- 
sand; the  residents  along  the  route  are  desirous  of  having  this 
auto  buB  line  established  for  their  convenience  in  going  to  and 
from  the  city  of  Fulton ;  therefore 

This  Connmission  hereby  certifies,  that  public  convenience  and 
necessity  require  the  operation  by  Theodore  J.  Wilson  and  Wesley 
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J.  Scott,  the  petitioners  in  this  proceeding,  of  a  motor  vehicle  or 
stage  line  or  route  as  provided  in  the  said  consent  heretofore 
granted  by  the  mayor  and  common  council  of  the  city  of  Fulton 
on  the  22d  day  of  October,  1915,  and  filed  with  the  papers  in 
this  case  as  aforesaid. 

This  certificate  is  granted  subject  to  all  the  terms  and  con- 
ditions of  the  said  consent  above  mentioned,  and  subject  to  all 
present  and  future  ordinances  of  the  city  of  Fulton,  and  to  the 
provisions  of  all  statutes  and  requirements  of  the  State  of  New 
York  which  may  be  applicable  thereto,  and  is  not  assignable  with- 
out the  consent  of  this  Commission. 

The  said  certificate  is  granted  subject  to  the  further  express 
condition,  in  accordance  with  an  allegation  contained  in  said  peti- 
tion, that  the  said  petitioners  shall  not  carry  any  passengers  in 
said  motor  vehicle  or  auto  bus  from  one  point  to  another  within 
the  city  of  Fulton,  but  that  the  said  motor  vehicle  or  stage  line 
or  route  shall  be  operated  by  the  petitioners  for  through  passengers 
only  from  any  point  within  the  city  of  Fulton  to  points  outside 
of  said  city,  and  from  points  outside  of  said  city  to  any  point 
within  the  same. 


In  the  Matter  of  the  Complaint  of  Residents  of  Tenia,  Ontario 
County,  against  the  New  York  Central  and  Hcdsos  River 
Railboad  Company  as  to  Alleged  Proposed  Change  in  Pas- 
senger Train  Service 

Case  No.  4557 

(Public  Service  CommiHsion,  Second  Dirtrict,  Pebrusry  24,  1916) 

A  new  tnin  aerrice  on  the  New  Yotk  Cential  and  Hudson  River  railiotid 
which  prevents  school  children  from  utilizing  a  certsin  train  now  used  by 
tliem  in  goins  from  various  stations  on  the  xoad  to  CanandaiEua. 

The  Kew  York  Central  and  Hudson  River  Railroad  Company  upon  ite 
Batavia  and  Canandai^a  branch  has  put  in  operation  a  new  train 
schedule  in  which  train  No.  60  which  arrives  at  Canandaigua  at  9  a.  u, 
and  train  No.  65  left  Canandaigua  at  8:45  a.  ii.  are  eliminated.  Train 
No.  60  had  always  t>een  known  as  a  school  train  and  carried  man; 


,dr,yGoogIe 


IIesidbnts  op  Ionia  v.  K.  Y.  C.  &  H.  R.  K.  R.  Co.       257 

Public  Service  Commieaion,  Second  District 

children  from  Ionia  and  other  polnta  along  the  line  to  Canandaigua  nbich 
is  made  impossible  under  the  present  schedule  by  the  elimination  o[  that 
train.  3eld,  that  the  couveDience  for  school  children  of  having  a  train 
arrive  at  a  point  in  time  for  school  hours  was  not  in  itself  reasonable 
ground  to  expect  a  railroad  to  operate  passenger  trains  for  such  limited 
purpose  especially  as  there  are  motorbus  lines  over  said  highway  con- 
necting some  of  the  places  along  its  line  and  which  can  furnish  such 
local  tranaporlatiou  to  the  point  in  question  as  may  iM  needed. 

Br  THE  Commission. —  On  the  19th  day  of  October,  1914,  a 
Dew  train  ai-Le'i'.ile  was  put  into  effect  by  the  respondent  upon  its 
local  branch  between  Batavia  and  Canandaigua,  which  schedule 
eliminates  from  service  trains  No,  60  and  65,  the  former  having 
left  Batavia  at  7 :10  a.  m.,  stopoing  at  Ionia  at  8 :32  and  arriving 
at  Canandaigua  at  9  a.  m.  ;  this  is  the  train  to  which  the  complaint 
particularly  relates;  train  No.  65  left  Canandaigua  under  the  old 
schedule  at  9 :45  a.  u.,  stopping  at  Ionia  at  11 :10  and  arriving  at 
Batavia  at  11 :35  a.  u.  ;  such  train  No.  60  has  always  carried  many 
school  children  from  Ionia  and  other  points  along  the  line  to 
Canandaigua,  which  practice  must  cease  under  the  new  train 
schedule  because  the  first  train  arriving  at  Canandaigua  from  the 
east  would  be  too  late  for  school  children ;  the  complaint  herein 
was  filed  with  the  Commission  by  0.  K.  White  and  H.  R.  Lay  j 
the  answer  of  the  respondent  was  filed  with  the  Commission 
October  19,  1914,  and  allied  that  the  reason  for  the  removal  of 
said  trains  was  that  the  operation  thereof  had  been  for  many  years 
wholly  unremunerative,  and  that  the  respondent  claimed  that  the 
remaining  train  service  along  said  Hue  was  entirely  adequate  for 
the  needs  of  the  traveling  public 

A  hearing  was  held  in  this  case  by  the  Commission  in  the  citj 
of  Rochester  on  the  6th  day  of  July,  IdlS,  at  which  hearing  the 
said  complainants,  C.  R.  White  and  H.  R.  Lay  of  Ionia,  appeared, 
in  person,  and  Messrs.  Matson  and  Folger,  of  the  firm  of  Harris, 
Beach,  Harris  &  Matson  of  Rochester,  appeared  as  the  attorneys 
for  the  respondent ;  certain  proofs  and  proceedings  were  had  on 
said  hearing  whereby  it  satisfactorily  appears  that  none  of  the 
passenger  trains  on  said  division  are  remunerative  to  the  respond- 
ent and  have  been  running  at  a  great  loss,  and  by  the  elimination 
Stak  Dm.  Bkft.— Vol.  7  17 
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of  the  two  trains  in  question  the  whole  expense  of  one  train  crew 
is  aaved  to  the  respondent;  there  still  remains  aa  local  BCrrice  on 
said  division  two  passenger  trains  each  way,  tiie  first  leaving 
Canandaigua  at  6  a.  u.  and  arriving  at  Batavia  at  7 :34  a.  h.  ;  the 
train  turns  around  and  leaves  Batavia  at  8:15  a,  m.  and  arrives 
at  Canandaigua  at  9 :50  a.  m.  after  making  a  direct  connection 
with  train  Xo,  58  from  Buffalo,  which  also  has  a  western  Michigan 
Central  connection;  then  at  4  o'clock  in  the  afternoon  the  train 
leaves  Canandaigua  and  arrives  at  Batavia  at  5 :45,  leaving  there 
at  6 :21  and  getting  into  Canandaigua  at  7 :55 ;  some  of  such  local 
service  is  the  same  as  previously  existed;  this  train  service  appears 
to  be  quite  sufficient  for  a  territory  such  as  that  through  which 
this  line  passea;  although  it  is  apparent  that  it  would  be  very 
convenient,  particularly  for  school  children,  to  have  a  train  at 
an  early  hour  in  the  morning,  running  to  Canandaigua,  it  is 
hardly  reasonable  to  expect  the  respondent  to  operate  passenger 
trains  for  such  limited  purposes,  especially  as  there  are  motor- 
bus  lines  over  State  highways  which  connect  some  of  the  places 
along  its  line  and  furnish  transportation  to  the  people  from 
place  to  place. 

At  the  close  of  the  hearing  it  was  understood  that  in  case  the 
complainants  desired  to  press  their  claims  herein,  or  to  n^otiate 
any  other  change  in  the  passenger  train  service  of  said  line  of 
railroad,  they  would  communicate  with  the  officers  of  said  rail- 
road and  the  Commission,  hut  it  appears  that,  since  such  hearing, 
there  has  been  no  further  complaint  or  communication  from  said 
complainant,  and  under  all  the  circumstances  in  this  case  it  does 
not  appear  that  the  respondent  should  he  required  to  restore  such 
train  service  or  change  the  service  of  the  present  schedule. 

It  is  therefore  ordered:  That  the  complaint  herein  be  and  the 
same  hereby  is  dismissed,  on  condition,  however,  that  if  circum- 
stances in  the  future  appear  to  justify  the  reopening  of  the  case, 
the  complainants  may  come  to  the  Commission  for  that  purpose. 
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Iji  the  Matter  of  Petition,  Under  Section  53  of  the  Public  Service 
CoQunisaions  Law,  of  New  Toek  State  Railways,  for  Per- 
mission to  Construct  Extensions  of  Its  Electric  Railroad  in  tlie 
City  of  Utica,  and  for  Approval  of  the  Exercise  of  a  Franchise 
Therefor  Received  from  the  City;  and  under  Section  54  of 
the  Publio  Service  Commissions  Law,  as  to  Transfer  of  the 
Franchise  to  the  Utica,  Clinton  and  Einghamton  Railroad 
Company ;  and  under  Section  148  of  the  Railroad  Law 

Case  No.  5366 

(Public  SerTiee'Commiuion,  Second  District,  February  24,  1018) 

Application  of  New  York  SUte  BallwaTi  for  permlulon  to  ezeicise  b  fraa- 
diito  ftaated  by  tbe  city  of  Utica  foi  the  eztensioii  of  its  railroad  on 
Whitesboro  street  In  tho  said  city. 

Hie  extension  asked  for  by  the  New  York  State  Railways  consists  of 
a  single  track  extension  of  its  line  on  Wbiteslioro  street  in  Utica,  south 
of  the  Erie  canal  and  also  on  the  north  side  of  the  said  canal,  and  it 
also  asks  for  permission  to  assign  the  said  franchise  to  the  Utica,  Clin- 
ton and  Binghamton  Railroad  Company,  to  I>e  included  in  the  lease  by 
that  company  to  the  Utica  Belt  Line  Street  Railroad,  one  of  the  prede- 
cessors of  the  New  York  State  Railway,  which  lease  is  dated  December 
1,  I8S0.  The  purpose  of  the  exercise  of  the  franchise  is  to  enable  the 
petitioner  to  relocate  its  tracks  from  the  Erie  canal  in  the  city  of  Utica 
and  in  the  village  of  Yorkville,  such  change  being  made  necessary  by 
the  Barge  canal  improvements  at  that  place.     Permission  granted. 

Bt  the  CouutHsioN. —  On  December  28,  1915,  the  New  York 
State  Railways  made  application  to  this  Commission  for  permis- 
sion to  exercise  a  franchise  granted  to  it  by  the  common  council 
of  the  city  of  Utica  for  the  eonstnietion,  maintenance  and  oper- 
ation of  a  single  track  extension  of  its  railroad  on  \Yhitcaboro 
street  in  said  city  south  of  the  Erie  canal  and  also  on  a  portion 
of  the  same  street  lying  on  the  north  side  of  the  Erie  canal ; 
also  for  permission  to  assign  said  franchise  to  the  Utica,  Clinton 
and  Binghamton  Railroad  Company  upon  condition  that  said 
franchise  shall  be  included  in  the  lease  by  the  Utica,  Clinton  and 
Binghamton  Railroad  Company  to  the  Utica  Belt  Line  Street 
Railroad  Company,  one  of  the  predecessors  of  the  New  York 
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State  Railwaye,  which  lease  is  dated  December  1,  1886,  with  the 
same  force  and  effect  as  if  the  same  had  been  included  specifically 
in  said  lease. 

A  hearing  was  held  at  the  office  of  the  Commission  in  the  city 
of  Albany  on  February  18,  191S,  pursuant  to  notice  which  was 
published  in  the  Utica  Daily  Press,  the  Utica  Herald  Dispatch 
and  the  Utica  Observer  and  proof  of  such  publication  was  duly 
filed  with  the  Commission.  The  petitioner  appeared  by  G.  H. 
Brown,  ita  attorney.  No  one  appeared  in  opposition  to  said 
application. 

From  the  evidence  produced  at  the  hearing,  it  appeared  that 
the  exercise  of  this  franchise  is  required  for  the  purpose  of 
enabling  the  petitioner  to  relocate  its  tracks  over  the  Erie  canal 
in  the  city  of  Utica  and  in  the  village  of  Yorkville,  such  change 
being  made  necessary  by  the  barge  canal  improvements  at  that 
place.  The  construction  of  the  tracks  upon  the  new  route  will 
materially  improve  the  crossing  over  the  canal  and  eliminate  a 
curve  in  the  lines  of  the  petitioner  extending  from  Utica  to 
Whitesboro ;  that  portion  of  the  track  thus  eliminated  will  be  of 
no  further  use  to  the  petitioner  and  will  be  taken  up.  After  due 
deliberation  the  Commission  having  determined  that  the  construc- 
tion of  such  extension  and  the  exercise  of  the  franchise  granted 
by  the  common  council  of  the  city  of  Utica  are  necessary  and  con- 
venient for  the  public  sen-ice,  it  is 

Ordered:  (1)  That  pursuant  to  the  provisions  of  section  53 
of  the  Public  Service  Commissions  Law,  the  permission  and 
approval  of  this  Commission  be  and  they  hereby  are  given  to  the 
New  York  State  Railways  to  construct,  maintain  and  operate  a 
single  track  extension  of  its  street  surface  railroad  along  and  upon 
Whitesboro  street  in  the  city  of  Utica  and  to  exercise  the  franchise 
granted  to  it  by  the  common  council  of  the  city  of  Utica  on  Sep- 
tember 1,  1915,  subject  to  all  the  terms  and  conditions  therein  set 
forth; 

(2)  That  pursuant  to  the  provisions  of  section  64  of  the  Pub- 
lic Service  Commissions  Law  and  section  148  of  the  Railroad 
Law,  the  permission  and  approval  of  this  Commission  be  and  they 
hereby  are  given  to  the  transfer  by  the  New  York  State  Railways 
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to  the  Utica,  Clinton  and  Binghamton  Kailroad  Company  of  the 
franchise  granted  to  said  New  York  State  Railways  by  the  com- 
mon council  of  the  city  of  Utica  on  September  1,  1915,  and  to 
the  lease  and  transfer  of  any  extension  of  the  road  of  said  New 
York  State  Railways  constructed  pursuant  to  the  authority  granted 
by  said  franchise;  on  condition,  however,  that  said  franchise  shall 
be  included  in  the  lease  given  by  the  Utica,  Clinton  and  Bing- 
hamton  Railroad  Company  to  the  Utica  Belt  Line  Street  Rail- 
road Company,  one  of  the  predecessors  of  said  New  York  State 
Railways — said  lease  being  dated  December  1,  1886,  with  the 
same  force  and  effect  as  if  aeid  franchise  had  been  included  specifi- 
cally in  said  lease; 

(3)  That  the  New  York  State  Railways  notify  Uiis  Commis- 
sion in  writing  within  ten  days  after  said  franchise  and  property 
are  transferred  to  the  Utica,  Clinton  and  Binghamton  Railroad 
Company, 


In  the  Matter  of  the  Petition  of  the  Cliff  Electhical  and  Dis- 
TEiBnxiNG  Company  under  Section  69  of  the  Public  Service 
Commissions  Law  for  Authority  to  Issue  $100,000  Common 
Capita]  Stock 

Case  No.  5402 

(Public  Service  CommisaioD,  Second  DiBtrict,  February  24,  1B16) 

Application  by  an  electrical  company  fot  leave  to  ismt  tioo,ooo  par  value  of 
ita  common  capital  stock  for  pniposes  spedfled  in  the  petition. 

The  Clifl  Electrical  Distributing  Company,  a  corpoTatioQ  engaged  in 
the  distribution  of  electrical  energy  in  the  city  of  Niagara  KalU,  applies 
for  permission  to  issue  $100,000  of  its  common  capital  stock  for  certain 
Bpecinc  purposes,  including  the  construction  of  a  transmission  line,  the 
installation  of  the  necessary  conduits  through  certain  highways  in  the 
city  of  Niagara  Falls  and  to  enlarge  the  capacity  of  alternators.  Per- 
mission granted  with  the  usual  restrictions. 

The  petition  herein  was  filed  January  29,  1916,  and  the  report 
of  the  electrical  engineer  of  the  Commission  is  dated  February 
13,  1916. 

By  THB  Commission. —  Upon  the  foregoing  record 
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Ordered:  1.  That  tbe  Cliff  Electrical  Diatributing  Compauy 
is  hei'oby  autliorizcd,  pursuant  to  the  proviaioua  o£  section  09  of 
the  Public  Service  CommissioDa  Law,  to  issue  $100,000  par  value 
of  its  cominou  capital  stock  which  ehall  be  sold  at  a  price  not  lees 
than  the  par  value  thereof, 

2.  That  said  stock  of  the  par  value  of  $100,000  so  authorized 

or  the  proceeds  thereof  to  the  amount  of  $100,000  shall  be  used 

aolely  aud  exclusivoly  for  the  following  purposes; 

a.  For  the  construction  of  a  transmission  line  to  the  plant  of  the 

Hooker  Electrochemical   Company   in  the  city  of  Niagara 

Falls,  including  the  installation  of  necessary  conduits,  etc., 

through   the   thoroughfares  enumerated   in  the  petition   as 

follows : 

1.  Bridge  over  Gill  creek $312  00 

2.  37  mauholes  (outside  measurements)  9  x  8  x  7  at 

$150 6 ,550  00 

3.  133  stiuare  yards  pavement  at  $2 266  00 

4.  2r)0  cubic  yards  (estimated)  of  rock  at  $4 1,000  00 

5.  10,210  lineal  fcot  of  6  duct  conduit  at  $1.88. .  19,194  80 

6.  1,100  lineal  feet  of  4  duet  conduit  at  $1.50 1,650  00 

7.  35,000  foct  of  230,000  c.  m.  cable  at  $1.08 37,800  00 

8.  525  feet  of  400,000  c.  m.  cable  at  $1.79 939  75 

9.  Cost  of  installing  above  cable 8,562  50 


$70,265  05 
b.  To  enlnr;rc  the  capacity  of  4  alternators  in  the 
petitioner's    sub-station    No.    3    from    6,500 
K.\V.A.  to  8,000  K.W.A 30,000  00 


$100,265  05 


Amount  unprovided  for $265  05 


in  BO  far  as  the  same  may  be  applicable,  provided: 

1.  That  such  slnck  or  the  proceeds  thereof  shall  be  applied  on 
such  new  coustrurtinn  sununarized  in  subdivision  (a)  hereof  only 
in  ao  far  as  the  same  is  a  real  increaae  in  the  fixed  capital  oi  the 
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petitioner  and  not  a  replacement  of  any  part  of  such  fixed  capital 
or  substitution  for  wasted  capital  or  other  loss  properly  charge- 
able to  income  in  accordance  with  the  definitions  contained  ia  the 
uniform  system  of  accounts  for  electrical  corporations  adopted  by 
this  Commission. 

2.  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  stun  in  excess  of  the  amount  set  opposite  such  purpose. 

3.  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  aervices  or  engineering  in  connection  with  such  construction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  regular 
employees  and  officers  of  the  companyj  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construotion 
work. 

4.  That  if  there  shall  be  required  for  any  of  the  aforesaid  pur- 
poses, subject  to  the  limitations  herein  contained,  a  sum  less  tlian 
the  amount  set  opposite  thereto,  no  portion  of  said  amount  over 
the  actual  cost  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

5.  That  the  unit  prices  contained  in  the  petition  are  not 
intended  to  be  and  must  not  be  construed  by  the  petitioner  as 
having  been  determined  upon  by  the  Commission  as  the  actual 
cost  of  property  and  work  to  be  acquired  and  done  and  thus 
properly  chargeable  to  fixed  capital,  but  are  intended  and  shall 
be  construed  only  to  be  a  present  estimate  of  the  probable  cost  of 
such  property  and  work,  the  actual  cost  of  whidi  must  be  actual 
expenditures  made  as  defined  by  the  Commission's  uniform  sysr 
tern  of  accounts  for  electrical  corporations. 

8.  That  if  the  said  stock  of  a  total  par  value  of  $100,000 
herein  authori2ed  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $100,000,  no  por- 
tion of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
this  CoQunission. 

4.  That  the  Cliff  Electrical  Distributing  Company  shall  for 
each  three  months'  period  ending  March  thirty-first,  June  thiis 
tieth,  September  thirtieth  and  December  thirty-first,  file  not  more 
than  fifteen  days  from  the  end  of  such  period  a  verified  report 
showing: 
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a.  What  securities  have  been  sold,  exchanged  or  otherwise  dis- 
posed of  during  such  period  in  accordance  with  the  authority 
contained  herein  and  the  date  of  such  sale  or  disposition. 

b.  To  whom  auch  securities  were  sold. 

c  WLat  proceeds  were  realized  from  such  sale. 

d.  Any  other  terms  and  conditious  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
aball  have  been  sold  or  disposed  of  in  accordance  with  the  author- 
ity contained  herein,  and  if  during  any  period  no  securities 
were  sold  or  disposed  of,  the  report  shall  set  forth  such  fact. 

5.  That  the  Cliff  Electrical  Distributing  Company  shall  for 
each  six  months'  period  ending  June  thirtieth  and  December 
thirty-first  file  not  more  than  thirty  days  from  liie  end  of  such 
period  a  verified  report  rfiowing: 

a.  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized,  and  such  report  shall  show  for  each  of 
said  purposes  to  what  account  or  accounts  under  the  uniform 
system  of  accounts  for  electrical  corporations  the  expenditures 
for  such  purposes  have  been  charged,  giving  all  the  details  of  any 
credits  to  fixed  capital  in  connection  with  such  expenditures, 

b.  A  summary  of  the  expenditures  for  each  of  such  purpo?r;s 
during  the  period  covered  by  the  report. 

c.  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  espenditurea  during  such 
period. 

In  reporting  under  subdivisions  (b)  and  (c)  of  this  clause 
there  shall  be  further  shown  the  expenditures  to  the  beginning 
of  the  period  reported  on  and  a  total  showing  the  expenditures 
to  the  end  of  the  period. 

6.  That  the  company  shall  within  thirty  days  al  the  service 
of  this  order  advise  this  Commission  whether  or  not  it  accepts 
the  same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  speci- 
fied in  this  order,  and  that  such  purposes  are  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  eecpensea  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  Buffalo  Gesehal  Electkio 
Company,  under  Section  69  of  the  Public  Service  Coramissions 
Law,  for  Permission  to  Issue  Ita  First  Refunding  Mortgage, 
5  per  cent  Gold  Bonds,  at  97,  to  an  Amount  which  will  Eeim- 
burse  its  Treasury  for  $1,218,557.27 

Case  Xo.  5401 

(Public  Service  CommiBsion,   Second   Dbtrict,   February  24,  1916) 

Application  by  an  electrical  company  to  iastie  such  amount  of  Iti  gold  bonds 
at  not  less  than  97  per  cent  of  their  face  value  to  produce  net  proceeds 
of  11,218,557.37  to  reimburse  ita  treasury. 

Under  tlie  dates  of  December  30,  IDU,  and  March  16,  1915,  in  cases 
Nob.  2699,  40.>0  and  4741),  the  Commission  autliorii^d  the  petitioner 
lierein,  the  said  Cataract  Power  and  Conduit  Company,  to  issue  and  sell 
at  not  less  than  95'^  per  cent  of  their  face  value  £616,000  of  its  6  per 
cent  thirty-year  first  mortgage  bonds  and  $658,000  face  value  of  its 
5  per  ceot  at  not  leas  than  tifteen-year  debentures,  to  realize  net  pro- 
ceeds of  $1,216,700  and  to  reimburse  therefrom  its  treasury  for  certain 
expenditures.  By  an  order  of  the  Commission  dated  June  24,  1915,  the 
Buffalo  General  Electric  Company  waB  merged  with  the  Cataract  Power 
and  Conduit  Company;  the  Cataract  Power  and  Conduit  Company  being 
a  constituent  corporation  of  the  General  Electric  Company.  The  bonds 
authorized  to  be  issued  by  the  Cataract  Power  and  Conduit  Company  are 
to  be  sold  at  not  Icsb  than  95^^  per  cent  ol  their  face  value.  According 
to  the  reports  made  bj  the  Cataract  Power  and  Conduit  Company,  none 
of  the  securities  authorized  to  be  issued  were  issued  up  to  May  16, 
1B16,  which  was  the  date  of  the  petition  made  by  the  Buffalo  General 
Electric  Company  or  the  merging  of  the  companies.  Permission  in  the 
present  application  granted  with  the  usual  restrictiona. 

The  petition  herein  was  filed  January  28,  1916,  and  the  reports 
of  the  division  of  capitalization  is  dated  February  24,  1916. 

The  petition  of  the  Buffalo  General  Electric  Company  herein 
is  for  authority  to  issue  auiEcient  of  its  5  per  cent  thirty-year  first 
refunding  mortgage  gold  bonds  at  not  less  than  97  per  cent  of 
their  face  value  to  produce  net  proceeds  of  $1,218,557.27  to  be 
used  to  reimburse  its  treasury  for  expenditures  from  income  made 
by  the  Cataract  Power  and  Conduit  Company,  a  constituent 
corporation. 
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Under  dates  of  December  30,  1914,  and  March  15,  1915,  in 
Cases  Nob.  2699,  4050  and  4749,  the  Comiuission  authorized 
said  Cataract  Power  and  Conduit  Company  to  issue  and  sell  at 
not  lees  than  DSi-i,  pep  cent  of  their  face  value  $616,000  face 
value  of  its  5  per  cent  thirty-year  first  mortgage  bonds  and 
$658,000  face  value  of  its  5  per  cent  not  less  than  fifteeu-year 
debentures  to  realize  net  proceeds  of  $1,216,700  and  to  apply 
such  proceeds  toward  the  reimbursement  of  its  treasury  for 
expenditures  from  income  prior  to  December  31,  1914,  to  the 
amount  of  $1,107,414,51  and  for  the  payment  of  debt  amounting 
to  $111,142.76. 

According  to  the  verified  reports  made  by  the  Cataract  Com- 
pany in  the  above  referred  to  cases,  none  of  the  securities  author- 
ized therein  were  issued  up  to  April  15,  1915,  Lt  which  date  a 
petition  was  filed  (Case  4D11)  by  the  Bnffnlo  General  Electric 
Company  asking  for  authority  to  acquire  the  entire  outstanding 
capital  stock  of  the  Cataract  Power  and  Conduit  Company,  and 
for  permission  to  merge  said  company  into  itself.  By  order 
therein  dated  June  24,  1915,  said  application  was  granted,  order- 
ing clause  16  thereof  reading  as  follows: 

"(16)  That  the  Cataract  Power  and  Conduit  Company  shall 
not  issue  any  of  the  securities  authorized  in  the  two  orders  of 
tiiia  Commission  dated  December  30,  1914,  in  cases  Nos.  2G99 
and  4050,  respectively,  and  in  the  order  dated  March  15,  1915, 
in  case  No.  4749,  but  the  Buffalo  General  Electric  Company  may 
apply  to  the  Commission  upon  the  record  in  each  of  said  cases 
for  permission  to  issue  its  securities  of  an  equal  par  value  in  lieu 
of  the  securities  of  the  Cataract  Power  and  Conduit  Company 
therein  set  forth  for  the  purposes  enumerated  in  each  of  the  afore- 
said orders." 

By  the  Commission. —  Upon  the  foregoing  record,  Ordered  aa 
follows : 

1.  That  the  Buffalo  General  Electric  Company  is  hereby  author- 
ized, pursuant  to  the  provisions  of  section  69  of  the  Public  Service 
Commissions  Law,  to  issue  $1,256,000  face  value  of  its  5  per 
cent  thirty-year  first  refunding  mortgage  gold  bonds  under  a  cer- 
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tain   iadentnre  given   to  the   Knickerbocker   Trust   Company, 

trustee  (Columbia  Trust  Company,  successor),  dated  the  lat  day 

oi  April,  1909,  to  secure  an  authorized  issue  of  a  total  face  value 

of  $10,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $1,256,000  shall 

be  sold  for  not  less  than  97  per  cent  of  their  face  value  and 

accrued  interest  to  give  net  proceeds  of  $1,218,320. 
8.  That   said   bonds    of   the   face   value   of 
$1,266,000   so  authorized  or   the  proceeds 
■  thereof  to  the  amount  of $1,218,320  00 

■hall  be  used  solely  and  exclusively  for  the  fol- 
lowing purposes: 

(a)  Keimhursement  of  the  treasury  of  the  peti- 
tioner for  moneys  actually  expended  from 
income  or  from  other  moneys  in  the 
treasury  of  the  Cataract  Power  and 
Conduit  Company,  a  constituent  corpo- 
ration of  the  petitioner,  which  were  not 
obtained  from  the  issue  of  stoclcs,  bonds, 
notes  or  other  evidence  of  indebtedness  of 
such  corporation,  for  the  acquisition  of 
assets  during  the  following  periods: 

Prior  to  January  1,  1912 $552,876  15 

Calendar  year  19J2 211,845  46 

Calendar  years  1913  and  1914..      342,692  90 


$1,107,414  61 
(b)  To  fund  accounts  payable  a» 
shown  in  cond^ised  bal- 
ance sheet  of  said  Cataract 
Power  and  Conduit  Com- 
pany at  Deconber  31, 
1914,  or  the  renewals 
thereof  to  the  extent  of. . .      111,142  76 


Amount  unprovided  for $237  27 
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4.  That  if  the  aaid  bonds  of  a  total  face  value  of  $1,358,000 
herein  authorized  shall  be  sold  at  such  price  &b  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $1,218,557.27,  no 
portion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
the  Commission, 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Buffalo  General  Elec- 
tric Company  unless  any  such  pledge  or  hypothecation  shall  have 
been  expressly  approved  and  authorized  by  this  Commisaion, 

6.  That  the  Buffalo  General  Electric  Company  shall  for  each 
three  months'  period  ending  Kfarch  thirty-first,  June  thirtieth, 
September  thirtieth  and  December  thirty-first,  file  not  more  than 
fifteen  days  from  the  end  of  such  period  a  verified  report  showing: 

(a)  What  securities  have  been  sold,  exchanged  or  otherwise 
disposed  of  during  such  period  in  accordance  with  the  authority 
contained  herein,  and  the  date  of  such  sale  or  disposition; 

(b)  To  whom  such  securities  were  sold; 

(c)  What  proceeds  were  realized  from  such  sale; 

(e)  The  amount  expended  of  the  proceeds  for  the  purposes 
specified  herein  during  such  periods,  and  stating  to  what  account 
or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  aaid  securi- 
ties shall  bavQ  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 
thereof  expended,  the  report  shall  set  forth  such  fact. 

7.  That  the  authority  contained  in  this  order  to  issue  securi- 
ties is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof  and 
before  any  securities  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  duly  authorized 
by  its  board  of  directors  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  shall  be  void  and  of  no  force  or 
effect  until  such  stiiiulntinn  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of 
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the  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order,  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Schexectady  Railway  Com- 
PATjY,  imder  subdivision  10,  section  8,  of  the  liailroad  Law,  and 
section  55  of  the  Public  Service  Commissions  Law,  for  consent 
to  execute  and  deliver  a  new  first  mortgjige  for  $20,000,000, 
and  authority  to  iaaue  now  $2,256,000  bonds  to  be  secured  by 
said  mortgage 

Case  No.  5433 

(Public  SerriM  CommisBion,  Second  District,  February  24,  1918) 

Electric  railways  —  iwne  of  m  new  fint  mortsaze  aathorised  vltli  asval 
reatrlctiona. 

The  Schenectady  Railway  Company,  an  interurban  electric  railroad 
connectinj;  the  cities  of  Schenectady  and  Albany,  given  authority  under 
section  55  of  the  Public  Service  CommisBiong  Law,  to  execute  and  deliver 
to  the  United  States  Mort^^ge  and  Trust  Company  of  New  York  city, 
as  trustee,  a  deed  of  truat  or  mortgage  upon  its  plant  and  property,  to 
bear  date  of  March  1,  1915;  to  secure  an  issue  of  flrst  mortgage  thirty- 
year  gold  bonds  to  the  a^'grpgnte  amount  of  $20,000,000  face  value,  and 
to  issue  93.256.000  as  morlgngc  bonda. 

The  original  petition  herein  was  filed  February  11,  1915,  and 
the  necessary  affidavits  of  three  directors  were  filed  two  days  later. 
On  February  17,  191C,  a  copy  of  the  first  mortgage  dated  Septem- 
ber 1,  1901,  was  filed.  The  revised  proof  of  the  proposed  mort- 
gage was  filed  the  same  day  and  on  February  18,  1916,  the  first 
bearing  was  had. 

The  report  of  the  division  of  capitalization  was  made  February 
18,  1916,  and  the  final  proof  of  the  proposed  mortgage  was  filed  on 
the  23d  of  February,  1916.  A  revised  copy  of  the  resolutimi  of 
the  board  of  directors  was  filed  February  23,  1916,  and  the  con- 
sent of  stockholders  and  copies  of  the  necessary  resolution  of  the 
Delaware  and  Hudson  Company  and  the  New  York  State  Rail- 
ways were  filed  February  2.3,  1916.  A  revisod  copy  of  the  resolu- 
tion of  the  board  of  directors  approving  of  the  application  was 
filed  the  aame  date. 
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By  the  Commission. —  Ordered  Bs  follows:  1.  That  the  Sclie- 
nectadj  Railway  Company  is  hereby  authorized  pursuant  to  the 
provision  of  section  65  of  the  Public  Service  CommissionB  Law,  to 
execute  and  deliver  to  the  United  States  Mortgage  and  Trust 
Company,  as  trustee  a  corporatiou  oi^anized  and  existing  under 
the  laws  of  the  State  of  !New  York,  a  certain  ind«iturey  deed  of 
truBt  or  mortgage  upon  all  ita  plant  and  property,  dated  the  Iflt 
day  of  March,  1916,  to  secure  an  issue  of  first  mortgage  thirty-year 
gold  bonds  to  the  aggregate  amount  of  $20,000,000  face  value; 
the  first  $5,000,000  face  value  of  which  to  be  designated  "  series 
A"  and  to  bear  interest  at  the  rate  of  5  per  cent  per  annum,  pay- 
able semi-annually  on  the  first  days  of  March  and  September  in 
each  year,  and  the  r^nainder  of  bonds  to  the  aggregate  amount  of 
$15,000,000  face  value  to  be  issued  in  such  series  and  in  such 
amounts  aB  may  hereafter  be  determined  upon  by  the  board  of 
directors  of  the  company  and  to  bear  interest  at  the  rate  of  not 
exceeding  6  per  cent  per  annum,  payable  semi-annually  on  the 
first  days  of  March  and  September  in  each  year ;  a  copy  of  which, 
marked  "Final  Revise,  February  23,  1916",  has  been  filed  with 
the  Commission  herein,  and  that  the  form  of  such  indenture  bo 
filed  is  hereby  approved,  provided  that  said  company  shall  have  no 
right  or  authority  to  issue  any  bonds  pursuant  to  the  terms  of  said 
mortgage  except  as  herein  or  hereafter  authorized  by  the 
Commission, 

2.  That  upon  the  execution  and  the  delivery  of  said  indenture 
so  authorized  there  shall  be  filed  with  this  Commission  a  copy  of 
the  mortgage  in  the  form  in  which  it  was  executed  and  filed, 
together  with  an  affidavit  by  the  president  or  other  executive  officer 
of  the  company,  stating  that  the  mortgage  as  executed  and  filed  is 
the  same  as  that  herein  approved  by  the  Commission. 

3.  That  the  Schenectady  Railway  Company  is  hereby  author^ 
ized,  pursuant  to  the  provisions  of  section  55  of  the  Public  Service 
Commissions  Law,  to  issue  $2,256,000  face  value  of  its  5  per  cent 
thirty-year  first  mortgage  bonds  under  the  aforesaid  mortgage. 

4.  That  said  bonds  of  the  total  face  value  of  $2,256,000  shall 
be  sold  for  not  lees  than  97'/^  per  cent  of  their  face  value  and 
accrued  interest  to  give  net  proceeds  of  $2,199,600, 
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5.  That  said  bonds  of  the  face  value  of  $2,256,000  bo  authorized 
or  the  proceeds  thereof  to  the  amount  of  $2,199,600  shall  be  used 
solely  and  exclusively  to  take  up  and  retire  $2,000,000  face  value 
of  its  outstanding  4\^  per  cent  first  mortgage  bonds  which  have 
been  called  for  payment  on  March  1,  1916,  at  110  per  cent  of 
face  value  and  accrued  interest,  $2,200,000.  Amount  unprovided 
for,  $400. 

6.  That  the  Schenectady  Railway  Company  shall  charge  flia 
premium  which  it  paj-s  in  reacquiring  the  $2,000,000  of  its  out- 
standing 4V3  per  cent  first  mortgage  bonds  to  a  debit  suspense 
account  entitled  "  premium  on  reacquired  i^A  P^r  cent  mortgage 
bonds,"  which  account  it  shall  amortize  by  annual  credits  thereto 
and  charges  to  the  prescribed  account  "  other  contractual  reduc- 
tions from  income  "  according  to  a  schedule,  the  uniform  applica- 
tion of  which  during  the  life  of  the  thirty-year  mortgage  herein 
authorized  will  completely  amortize  or  wipe  out  all  charges  to  this 
account;  provided,  however,  that  such  amortization  may,  at  the 
option  of  the  corporation,  be  earlier  effected  by  charging  all  or 
any  portion  of  such  premium  to  account  939,  other  deductions 
from  surplus,  immediately  upon  the  expenditure  therefor  or 
thereafter. 

7.  That  if  the  said  bonds  of  a  total  face  value  of  $2,256,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $2,300,000  no  por- 
tion of  the  proceeds  of  such  siile  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
the  Commission. 

8.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Schenectady  Railway 
Company  unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

9.  That  the  Schenectady  Railway  Company  shall  for  each  three 
months'  period  ending  March  thirty-first,  June  thirtieth,  Septem- 
ber thirtieth  and  December  thirty-first,  file  not  more  than  fifteen 
days  from  the  end  of  such  period  a  verified  report  showing 

(a)  What  securities  have  been  sold,  exchanged,  or  otherwise 
disposed  of  during  such  period  in  accordance  with  the  authority 
contained  herein,  and  the  date  of  sudi  sale  or  dispositicm ; 
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(b)  To  whom  such  securities  were  sold ; 

(c)  What  proceeds  wwe  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  the  purposes  specified  herein  during  such  period,  and  stating 
to  what  account  or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  tiled  until  all  of  said  securitiea 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  the  proceeds 
thereof  expended,  the  report  shall  set  forth  such  fact. 

10.  That  the  company  shall  within  thirty  days  of  the  service 
of  this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  he  procured  by  the  isauo  of  said  Ixmds 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  snch  expenditures  are  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  income 
except  those  incurred  for  the  premium  on  the  first  mortgage  4^/^ 
per  cent  bonds  which  are  properly  chargeable  to  income  aa  herein 
required. 


In  the  Matter  of  the  Petition  of  the  Tei-Codnty  Natueai.  Gas 
Company,  under  section  G9  of  the  Public  Service  Commissions 
Law,  for  authority  to  issue  a  first  mortgage  for  $25,000  and 
ten  notes  to  be  secured  thereby 

Case  No.  5351 
(Public  Service  CommUHion,  Second  Diatrict,  Febniaiy  M,  1KB) 

Gu  companies  —  authority  granted  to  a  natural  gas  company  pnnnaiit  to 
section  fig  of  the  Public  Service  CommisBioni  Law,  to  laaue  a  first  mort- 
Zage  in  tbe  amount  of  1^5,000  with  the  usual  restTlctiona. 

The  Tri -County  Natural  Gas  Company  applied  by  petition  filed 
December  17,  1915,  tofiether  with  a  copy  of  a  proposed  mortgage  for 
permission  to  issue,  under  aection  6S  of  the  Public  Service  Commisaiona 
Iaw,  to  execute  and  deliver  to  the  Livingston  Coimty  Trust  Company, 
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u  tnutee,  a  New  York  SUte  corporatbn,  k  deed  of  trust  or  moTt««ga 
in  the  nature  of  ■  debentnre,  dated  the  16th  day  of  December,  1B16,  to 
Mcnre  an  isaus  of  first  mortgage  ten-year  secured  notes  at  0  per  cent. 

The  report  of  the  division  of  capitalization  was  dated  February 
8,  1916. 

Bt  thb  CoMMisaiON. — Ordered  as  followa:  1.  That  the  Tri- 
County  Natural  Gas  Company  is  hereby  authorized,  pursuant  to 
the  provisionB  of  section  69  of  the  Public  Service  Commiseions 
Law,  to  execute  and  deliver  to  the  Livingston  County  Trust  Com- 
pany, as  trustee,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  York,  a  certain  indenture,  deed  of  trust 
or  mortgage  upon  all  its  plant  and  property,  dated  the  16th  day  of 
December,  1915,  to  secure  an  issue  of  first  mortgage  ten-year 
aeeured  notes,  bearing-  interest  at  the  rate  of  6  per  cent,  payable 
on  the  fifteenth  days  of  April  and  October  in  each  year  to  the 
aggr^;ate  amount  of  $25,000,  a  copy  of  which  has  been  filed  with 
this  Commission  herein,  and  that  the  form  of  such  indenture  so 
filed  is  hra^by  approved, 

2.  That  upon  the  ezecnticn  and  delivery  of  said  indenture  so 
authorized  there  shall  he  filed  with  this  Commission  a  copy  of  the 
mortgage  in  the  form  in  which  it  was  executed  and  filed,  together 
with  an  affidavit  by  the  president  or  other  executive  officer  of  the 
company,  stating  that  the  mortgage  as  executed  and  filed  is  the 
same  as  that  herein  approved  by  this  Commission. 

3.  That  the  Tri-County  Natural  Gas  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  69  of  the  Public 
Service  Commissions  Law,  to  issue  $25,000  face  value  of  its  6 
per  cent  ten-year  first  mortgage  secured  notes  undrar  the  aforesaid 
mortgaga 

4.  That  the  said  notes  of  a  total  face  value  of  $25,000  shall  be 
sold  for  not  lees  than  their  face  value  and  accrued  interest  to  give 
net  proceeds  of  $25,000. 

6.  That  said  notes  of  the  face  value  of  $25,000  so  authorized 

or  the  proceeds  thereof  to  the  amount  of $25,000  00 

shall  be  used  solely  and  exclusively  for  the  following 
purpoeee: 
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a.  For  the  discharge  of  bilU  payable  as 
detailed  in  schedule  "A"  attached 
to  the  petition  herein  or  the 
reoewftla  thereof $8,400  00 

h.  F(w  the  refunding  of  accounts  pay- 
able as  detailed  in  schedule  "A" 
attached  to  Uie  petition  herein  or 
the  renewals  thereof 1,334  97 

o.  For  the  reimbursement  of  the  treas- 
ury of  the  petitioner  for  moneys 
actually  expended  frmn  income  for 
the  acquisition  of  fixed  assets  dur- 
ing the  calendar  years  1911  to 
1913  inclusive  not  obtained  from 
the  issue  of  stock,  bonds,  notes  or 
other  evidence  of  indebtedness. . .       2fiSQ  83 

d.  For  the  purchase  of  pipe  and  con- 
struction of  additions  to  plant  and 
facilities  as  detailed  in  schedule 
"  D "    attached    to    the    petition 

herein 13,807  00 

$26,178  80 


Amount  unprovided  for. . 


In  BO  far  as  the  same  may  be  applicable,  provided; 

(1)  That  such  notes  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  sub-division  (d)  hereof 
only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed  capital 
of  the  petitioner  and  not  a  replacement  of  any  part  of  such  fixed 
capital  or  substitution  for  wasted  capital  or  other  loss  properly 
chargeable  to  income  in  accordance  with  the  definitionfl  contained 
in  the  uniform  Systran  of  accounts  for  gas  corporations  adopted 
by  this  Commission. 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposee 
a  sum  in  exeeea  of  the  amount  set  opposite  such  purpose. 
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(3)  That  theo-e  shall  be  no  charges  to  fixed  capital  (m  account 
of  services  or  engineering  in  connection  with  such  construction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  r^ular 
employees  and  officers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes  subject  to  the  limitations  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  said  amoimt 
over  the  actual  cost  thereof  as  required  shall  be  used  for  any  pui- 
poae  without  the  further  order  of  this  Commission. 

(5)  That  the  unit  prices  contained  in  schedule  "D"  of  the 
petition  are  not  intended  to  be  and  must  not  be  construed  by  the 
petitioner  as  having  boen  determined  upon  by  this  Commission 
as  the  actual  cost  of  property  and  work  to  be  acquired  and  done 
and  thus  properly  chargpable  to  fixed  capital,  but  are  intended 
and  shall  be  construed  only  to  be  a  present  estimate  of  the  probable 
cost  of  such  property  and  work,  the  actual  coat  of  which  must  be 
actual  expenditures  made  as  defined  by  the  Commission's  uniform 
system  of  accounts  for  gas  corporations. 

6.  That  if  the  said  notes  of  a  total  face  value  of  $25,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $2,5,000,  uo  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  this  Commission. 

7.  That  none  of  the  said  notes  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Tri-County  Natural 
Gas  Company  unless  any  such  pledge  or  hypothecation  shall  have 
been  expressly  approved  and  authorized  by  this  Commission. 

8.  That  the  Tri-County  Natural  G.i8  Company  shall  for  each 
three  months'  period  ending  March  31st,  June  30th,  September 
30th  and  December  31st  file  not  more  than  fifteen  days  from  the 
end  of  such  period  a  verified  report  showing: 

a.  What  securities  have  been  sold,  exchanged  or  otherwise  dis- 
posed of  during  such  period  in  accordance  with  the  authority 
contained  herein,  and  the  date  of  such  sale  or  disposition. 


,dr,yGoogIe 


276  StATB  DEFA£TM£m   Bbfoktb 

Public  Service  Commisaion,  Second  District 

b.  To  whom  such  securities  were  sold. 

c  What  proceeds  were  realized  from  such  aale. 

d.  Any  other  terms  and  conditions  of  such  sale^ 

Such  reports  shall  continue  to  be  filed  until  all  of  the  said 
eecuritiee  ^all  have  been  sold  or  disposed  of  in  accordance  with 
the  authority  contained  herein,  and  if  during  any  period  no 
securities  were  sold  or  disposed  of,  the  report  shall  set  forth  such 
fact 

9.  That  the  Tri-County  Natural  Gas  Company  shall  for  each 
siz  months'  period  ending  June  30th  and  December  31st,  file  not 
more  than  thirty  days  from  the  eaxd.  of  sudi  period  a  verified 
report  showing : 

a.  In  detail  the  amoujit  expended  for  each  of  the  paxpoaes 
specified  herein  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
(rf  accounts  for  gas  oorporationa  the  expenditures  for  such  purpiwee 
have  been  charged,  giving  all  the  details  of  any  credits  to  fixed 
capital  in  connection  with  such  expenditures. 

b.  A  summary  of  the  expenditures  for  each  of  Buch  purposes 
during  the  period  covered  by  the  report, 

c  A  summary  showing  the  distribution  by  accounts  provided  in 
the  uniform  system  of  accounts  of  the  expenditures  during  such 
period. 

In  reporting  under  subdivisions  (b)  and  (c)  of  this  dause 
there  shall  be  further  shown  the  expenditures  to  the  beginniDg 
of  the  period  reported  on  and  a  total  showing  the  expenditures  to 
the  end  of  the  period. 

10.  That  the  company  shall  within  thirty  days  of  the  service 
of  this  order  advise  this  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
notes  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  ox  to  iuctHoe. 
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In  the  Matter  of  the  Petition  of  the  Niagara,  Lookpoet  awb 
Ohtasio  Poweb  C!ohpahy,  under  section  68  of  the  Public  Serr- 
ioe Commissiong  Law,  for  permiBsion  to  construct  poles,  towers, 
wires  and  appurtenances  for  electricity,  in  the  town  of  Niagara, 
Niagara  county,  and  for  approval  of  the  exercise  of  rights  and 
privileges  under  a  franchise  therefor  received  from  the  town 

Case  No.  5389 
(Poblic  Serrica  CommiaBion,  Second  District,  March  I,  1918) 

BUctilc  powet  compuiiM— permlMion  granted  to  the  Niagara,  Locfcport  and 
Ontuio  PowBT  Company  to  conatmct  poles,  towera,  witea  and  appnrta- 
nancea  In  Niasata,  Riasara  county,  and  foi  approval  of  the  ezerclae  of 
certain  rlshti  nnder  a  franchise  granted  therefoi  by  the  town. 

The  Niagara,  Lockport  and  Ontario  Power  Company,  the  petitioner 
herein,  under  section  88  of  the  Public  Service  Commissions  Law,  applied 
for  permiMiou  to  construct  an  electrical  plant  in  the  town  of  Niagara, 
Kiagara  county,  t«  furnish  light,  heat  and  power  and  also  tor  the 
approval  of  the  franchise  therefor  granted  by  the  town  board  and 
superintendent  of  highways  of  the  said  town,  under  date  of  January 
11,  1910.     Permistion  granted  with  the  usual  reEtrictions. 

Bt  thb  Commission. — The  j^titioner,  Niagara,  Lockport  and 
Ontario  Power  Company,  filed  its  petition  in  this  proceeding  <Bi 
the  14th  day  of  January,  1916,  under  section  68  of  the  Publio 
Service  Commissions  Law,  for  permission  to  construct  its  rfectrical 
plant,  consisting  of  poles,  towers,  wires  and  appurtenances  in  t^e 
town  of  Niagara,  Niagara  county,  for  transmitting  and  furnishing 
electricity  to  customers  for  light,  heat  and  power,  and  for  the 
approval  of  the  exercise  of  the  franchise  therefor  granted  by  the 
town  board  and  superintendent  of  highways  of  the  said  town  of 
Niagara,  and  dated  January  11,  1916;  thereafter  a  notice  was 
duly  published  in  accordance  with  the  rules  of  this  ConmiiBfd(m 
for  all  persons  knowing  any  reason  why  such  petition  should  not 
be  granted,  to  file  the  same  with  the  secretary  of  the  Commission 
on  or  before  Fobmary  1,  1916,  and  proof  of  the  publication  of 
said  notice  having  been  duly  filed  with  the  Commissioii,  and  a 
hearing  having  been  duly  held  herein  by  the  Commission  in  the 
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city  of  Buffalo  on  the  2r)th  day  of  February,  1916,  at  which  hear- 
ing Mr.  Elton  H.  Bcala,  of  the  firm  of  Strebel,  Corey,  Tubba  & 
Seals  of  Buffalo,  having  duly  appeared  as  counsel  for  the  peti- 
tioner, and  no  one  appearing  in  opposition  thereto;  and  certain 
proofs  and  proceedings  having  been  thereupon  taken  and  had 
whereby  it  satisfactorily  appears  that  the  petitioner  is  desirous 
of  carrying  its  electrical  transmission  line  across  the  Military  road, 
the  Lockport  road,  the  Witmer  road  and  the  Sanders  road,  all 
public  highways  located  within  the  said  town  of  Kiagara,  and  that 
on  the  said  11th  day  of  January,  1910,  the  petitioner  was  granted 
a  franchise  by  the  town  board  and  superintendent  of  highways  of 
said  town  of  Xiagara  to  construct,  maintain  and  operate  its  wires 
and  cables  over  and  across  all  of  said  highways,  on  condition  that 
such  construction  should  not  be  placed  within  the  limits  of  any  of 
said  highways,  but  should  be  placed  on  private  property  outside 
of  the  highway  limits  and  the  wires  and  cables  suspended  there- 
from across  said  highways  not  less  than  twenty  feet  above  the 
surface  of  tlie  same;  and  the  said  franchise  having  been  presented 
to  and  filed  by  the  Commiasion  at  said  hearing. 

And  from  all  of  such  papers,  proofs  and  proceedings  it  being 
hereby  determined  that  the  construction  of  said  plant  and  the 
exercise  of  said  franchise  are  necessary  and  convenient  for  the 
public  aenice. 

It  is  therefore  ordered : 

1.  That  porniissiou  and  approval  are  hereby  given  to  the 
Niagara,  L<)<'k|)nrt  and  Ontario  Power  Company,  to  construct, 
maintain  and  operate  all  necessary  poles,  towers,  wires,  cables, 
appliances  and  structiircM  over  and  across  the  following  highwaya 
in  the  town  of  Xiagara,  viz. : 

The  Military  road  at  any  point  or  points  between  the  north 
line  of  the  town  of  Xiagara  on  the  north  and  the  right  of  way 
of  the  New  York  Central  Railroad  Company  (Lockport  branch) 
on  the  south. 

The  IjOckport  road  at  any  point  or  points  between  the  city  line 
of  Xiagara  Falls  on  the  west  ajid  the  right  of  way  of  the  Xew 
York  Central  Bailroad  Company  (Lockport  branch)  on  the  east. 
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The  Witmer  road  and  the  Sanders  road  at  any  point  or  points 
betwe^i  the  west  line  of  lot  twenty  (20)  on  the  west  and  the  north 
line  of  the  town  of  Niagara  on  the  eaat,  for  the  purpose  of  trans- 
mitting electric  power  in  and  through  said  town  and  for  die  pur- 
pose of  using,  distributing  and  furnishing  electricity  for  light,  heat 
and  power  to  the  customers  thereof,  as  specifically  provided  in  said 
franchise. 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
Niagara,  Lockport  and  Ontario  Power  Company,  to  exercise  all 
the  rights  and  privileges  conferred  by  the  said  franchise  so 
granted  by  the  said  town  board  and  superintendent  of  highways 
of  the  town  of  Niagara  on  the  11th  day  of  January,  1916,  sub- 
ject to  and  in  accordance  with  all  the  terms,  conditions  and 
limitations  of  said  franchise. 

3.  No  poles,  towers,  wires,  cables  or  other  structures  shall  be 
placed  over  or  across  any  State  or  county  highway  without  first 
obtaining  the  consent  of  the  State  Commissioner  of  Highways. 


In  the  Matter  of  the  Petition  of  Iktebnational  Railway 
C-ompa^t  as  to  proposed  extension  of  its  railroad  between 
Buffalo  and  Niagara  Falls  crossing  certain  streets  and  high- 
ways, and  as  to  said  extension  crossing  railroads;  also  as  to 
certain  franchises 

Case  No.  5342 

(Public  Serriee  CommiBSioa,  Secoud  District,  March  I,  1016) 

Intcntatioiul  RaOway  Companj — additfoiu]  application  filed  for  a  date^ 
mlnatioii  ai  to  the  method  of  croulns  the  eziatinK  tallcoad  of  the 
Delaware,  I^ackawanna  and  Western  Sailioad  Company  between  certain 
streets  In  the  dty  of  Buffalo  and  alio  for  approval  of  a  franchlM  there- 
for slven  by  the  city  of  ITiagara  Falls  and  for  leave  to  besin  eonstnct- 
tion  thereunder. 

The  proposed  extension  is  on  Portgage  road  in  the  city  of  Niagara 
Falls.  This  extension  involves  the  elimination  of  a  grade  croHaing  where 
the  Erie  Railroad  Company  and  the  New  York  Central  Railroad  Company 
cross  one  of  the  public  streets.    The  railroads  interested  have  no  objec- 
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tioD  to  the  proposed  croeeing  in  B«oord«DC«  with  the  etatute  goTemisg 
grade  croeeings  in  the  city  of  Niagua  Falls  nor  ib  there  any  objection 
to  the  proposed  extension  of  the  railroad  between  Main  street  and 
Kenmore  avenue  in  the  city  of  Buffalo  by  meana  of  an  under  crossing. 
PermiHitm  granted. 

Morris  Oolm,  Jr.,  for  tlie  petitioner. 

D.  E.  Minard,  for  the  Erie  Railroad  Company. 

H.  LeRoy  Austin,  of  Visseher,  Whalen  and  Austin,  for  the 
New  York  Central  Railroad  Companj. 

By  thb  Commission. —  On  Febmary  1,  1916,  the  Interna- 
tional Railway  Company  filed  with  this  Commission  an  additional 
applicati<m  in  the  above  entitled  matter  requesting  among  other 
things: 

A  determination  under  section  98  of  the  Railroad  Law  as  to  the 
method  of  crossing  the  existing  railroad  of  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  between  Main  street  and 
Kenmore  avenue  in  the  city  of  Buffalo ; 

The  permission  and  approval  of  this  Commission  to  the  exercise 
of  a  franchise  granted  to  the  petitioner  by  the  city  of  Niagara 
Falls  on  December  13,  1915,  and  for  leave  to  begin  construction 
tiiereunder  on  Portage  road  in  the  city  of  Niagara  Falls. 

It  appeared  upon  the  hearing  that  the  proposed  extension  on 
Portage  road  in  the  dty  of  Niagara  Falls  involves  among  other 
things,  the  elimination  of  a  grade  crossing  where  trains  of  the 
Erie  Railroad  Company  and  the  New  York  Central  Railroad 
Company  oross-  one  of  the  public  streets,  and  that  the  petitioner 
has  entered  into  a  contract  with  the  city  of  Niagara  Falls,  the  Erie 
Railroad  Company,  the  New  York  Central  Railroad  Company 
and  liie  Niagara  Jimction  Railroad  Company  relative  to  said 
crossing  in  accordance  with  the  provisions  of  the  statute  govern- 
ing grade  crossings  in  the  city  of  Niagara  Falls.  There  is  also 
on  file  with  the  C<Hnmission  a  letter  from  the  Del*ware,  X^acka- 
wanna  and  Western  Railroad  Company  signed  by  its  president  and 
dated  February  9,  1916,  stating  that  said  railroad  company  had 
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no  objection  to  the  proposed  extension  of  tha  petitioner  across 
tracks  of  said  company  between  Main  street  and  Kenmore  avenue 
in  Buffalo  by  means  of  an  ondercrossing.  It  was  stated  at  the 
liearing  that  this  would  require  no  additional  construction  work 
on  the  part  of  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  there  being  suiScient  space  now  available  to  place  an 
additional  track  along  side  the  present  track  of  the  International 
Company  paasing  under  the  Lackawanna  at  this  point. 

After  dae  consideration  and  deliberation,  the  ConumssicHi 
having  determined  that  the  application  ahould  be  granted  and  that 
the  construction  of  the  proposed  extension  along  Portage  road  in 
the  city  of  Niagara  Falls  as  the  same  now  exists  or  as  the  same 
may  be  altered  from  Buffalo  avenue  about  500  feet  northerly  to 
the  right  of  way  of  the  petitioner  immediately  north  of  the  track 
of  the  Erie  Railroad  Company  and  the  exercise  of  the  franchise 
granted  by  the  common  coimcil  of  the  city  of  Niagara  Falls  on 
Deoonber  13,  1916,  are  necessary  and  convenient  for  the  publio 
servic*^  and  tiie  Commission  having  also  determined  that  the 
extension  of  the  petitioner  shall  cross  the  existing  railroad  of  the 
Delaware,  Ladtawanna  and  Western  Railroad  Company  at  the 
point  hereinbefore  referred  to  by  means  of  an  already  existing 
undercroBsing  whore  the  route  of  the  extensitm  of  the  petitioner 
intereects  said  railroad,  it  is 

Ordered  (1)  That  pursuant  to  the  provisions  of  section  53  of 
the  Public  Service  CtMnmissions  Law,  the  permission  and  approval 
of  this  Conunission  be  and  they  hereby  are  given  to  the  Inter- 
national Railway  Company  to  construct,  maintain  and  operate  a 
double  track  extension  of  its  street  surface  railroad  from  its  filed 
route  alcmg  private  right  of  way  immediately  north  of  the  Erie 
Railroad  Company  southerly  along  Portage  road  as  it  now  exists 
or  as  the  same  may  be  altered  and  relocated  to  Buffalo  avenne 
together  with  the  rif^t  to  connect  with  the  present  tracks  of  said 
company  on  Buffalo  avenue  and  to  exercise  the  franchise  granted 
to  it  by  the  common  council  of  the  city  of  Niagara  Falls  on 
Decwnber  13,  1915,  subject  to  all  the  terms  and  conditions  therein 
set  forth; 
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(2)  That  pTiraiiuut  to  the  provisions  of  eection  98  of  the  Rail- 
road Law,  the  extension  of  the  International  Railway  Company 
shall  cross  the  existing  railroad  of  the  Delaware,  Ladiawanna  and 
Weetern  Railroad  Company  hetween  Main  street  and  Kenmore 
avenue  in  the  city  of  liutfalo  by  means  of  the  undercroBsing  now 
existing  at  the  point  of  intersection  of  the  route  of  the  said  exten- 
sion of  the  petitioner  and  the  railroad  of  said  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  and  all  of  the  expense 
incident  to  such  croaaiug  as  herein  authorized  shall  be  borne  by 
the  said  International  Railway  Company. 


In  the  Matter  of  the  Petition  of  the  Binqhamton  Gas  Wobzs, 
under  section  6!)  of  the  Public  Service  Commissions  Law,  for 
authority  to  issue  $2'!, 000  in  general  mortgage  fif^-year  6  pet 
cent  gold  bonds  of  $1,000  each 

Case  No.  5442 

(Public  Service  CominisBiou,  Second  District,  Uarch  I,  1916) 

Oaa  companieB  — anthority  aaked  by  the  Blngfaamton  Ga*  Works,  nndci 
aection  6g  of  the  Public  Senrice  CommiuJoiu  Law,  to  iwae  laspooo  par 
value  of  Its  s  per  cent  thirty-year  general  mortgage  Eold  bouda  under 
certain  indenture  already  made. 

The  permission  Boii}:)it  is  the  issuance  of  126,000  (ace  value  of  its 
Bald  above  dctitribetl  (.'old  bonds  under  a  ct-rtain  indenture  i^ven  to  the 
Trust  Company  of  America  (Equitable  Trust  Company,  Buceeasor)  as 
trustee,  dated  the  let  day  of  OL'tober,  IS104,  to  secure  an  authorlied 
isBue  of  a  total  face  value  of  ¥2.5(10,000 ;  the  new  issue  to  be  Bold  at  not 
less  than  00  per  cent  of  their  first  value  and  accrued  interoat.  Pcrmis' 
sion  granted  with  the  usual  reetrictionB. 

By  the  Coumissiox. — Upon  the  petititm  herein  filed  February 
23,  1916,  and  the  report  of  the  division  of  capitalization  dated 
February  20,  1916,  ordered  as  follows: 

1.  That  the  Biiighamton  Gas  Works  is  hereby  authorized,  pur- 
suant to  the  provisions  of  section  6d  of  the  Public  Service  Corn- 
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missions  Law,  to  issue  $25,000  face  value  of  its  5  per  cent  fifty- 
year  general  mortgage  gold  bonds  under  a  certain  iudenture  given 
to  the  Trust  Company  of  America  (Equitable  Trust  Company, 
succeBsor)  as  trustee,  dated  the  1st  day  of  October,  1904,  to  secure 
an  authorized  issue  of  a  total  face  value  of  $2,500,000. 

2.  That  said  bonds  of  the  face  value  of  $25,000  shall  be  sold 
for  not  less  than  90  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  $22,500. 

3.  That  said  bonds  of  the  face  value  of  $25,000  bo  authorized, 

or  the  proceeds  thereof  to  the  amount  of $22,500  00 

shall  be  used  solely  and  exclusively  for  the  following 

purposes: 

For  the  reimbursement  of  the  trMsury 
of  the  petitioner  for  moneys  actually 
expended  from  income  for  the  acqui- 
sition of  fixed  assets  from  March  31, 
1915,  to  December  31,  1915,  inclu- 
sive, not  obtained  from  the  issue  of 
stocks,  bonds,  notes  or  other  evidence 
of  indebtedness  of  such  corporation..  $21,580  17 

Plus  amount  unprovided  for  in  order 
entered  on  the  21st  day  of  September, 
1915,  in  Case  No.  4859,  for  which 
proceeds  of  securities  therein  author- 
ized for  reimbursement  purposes  for 
period  from  March  30,  1910,  to 
March  30,  1915,  were  inaufScicnt  by         290  79        21,871   56 


Excess $628  44 


4.  That  if  the  said  bonds  of  a  total  face  value  of  $25,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $22,500,  no  portion 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  the  further  order  of  the 
CommiBsion. 
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5.  That  none  of  tte  said  bonds  herein  authorized  shall  tw 
hypothecated  or  pledged  as  collateral  by  the  Binghamtwi  Gas 
Works  unlefls  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commiasioa. 

6.  That  the  Binghamton  Gas  Works  shall  for  each  three  months' 
period  ending  March  Slst,  June  30th,  September  30tb,  and 
December  31st,  file  not  more  than  fifteen  days  from  the  end  of 
such  period  a  verified  report  showing; 

a.  What  securities  have  been  sold  or  otherwise  disposed  of  dur- 
ing such  period  in  accordance  with  the  authority  contained  heorein, 
and  the  date  of  such  sale  or  disposition ; 

b.  To  whom  such  securities  were  sold; 

0.  What  proceeds  were  realized  from  such  sale; 

d.  Any  other  terms  and  conditions  of  such  sale; 

e.  The  amount  expended  of  the  proceeds  for  the  purpose  speci- 
fied herein  during  such  period,  and  stating  to  what  account  or 
accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  uutil  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  used  in  accord- 
ance with  the  authority  contained  herein,  and  if  during  any  period 
no  securities  were  sold  or  disposed  of  or  the  proceeds  thereof 
used,  the  report  shall  set  forth  such  fact 

7.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  autliorized  is  reasonably  required  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  incomei 
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In  the  Matter  of  Delays  op  Pasbbkoeb  Tbain  No.  1004,  west 
of  Ravena,  and  No.  4  east  of  Rayena,  known  as  the  Continraital 
limited,  on  the  West  Shore  Railroad.  (Leased  to  and  operated 
by  the  New  York  Central  and  Hudson  River  Railroad 
Company) 

Case  No.  127 

(Public  Service  CommiHion,  Second  District,  March  1/  191<t) 

ladcfialtQ  nupenalon  uked  for  hy  the  Hew  York  Centtal  BaHtmA  Company 
of  an  order  nude  by  the  CommiHion  u  to  tho  opeiatioa  of  train  No.  4 
beyond  Kavena. 

On  Harcli  II,  1908,  this  CommisBion  made  an  order  in  thii  case 
requiring  the  New  York  Central  and  Hudson  River  Railroad  Company  to 
operate  train  No.  4  beyond  Havena,  Albany  county,  whenever  train  No. 
1004,  on  tiia  Weet  Shore  Railroad,  known  a.%  the  Continental  Limited, 
was  reported  thirty  or  more  minutee  late  at  Ravena.  On  June  3,  1813, 
that  order  waa  suspended  until  January  1,  1916,  but  on  December  31, 
1915,  the  order  was  still  further  suspended  until  March  I,  1916.  Sub- 
■equeotly  the  New  York  Central  Railroad  Company  asked  for  a  further 
auspeusion  of  the  order  until  January  1,  IB17.  The  railroad  company 
has  complied  with  the  order  even  during  the  time  the  original  order  waa 
■uiqiended  and  eayi  that  it  proposea  eo  to  continue.  While  the  order  ia 
in  effect,  however,  it  is  necessary  to  keep  a  train  crew  in  readineHa  for 
the  purpose  of  running  train  No.  4  beyond  Ravena  in  the  event  that 
the  through  train  should  be  late.  Indefinite  suspension  of  order  granted 
upon  conditions  spedflcially  set  forth. 

Visscher,  Whalen  &  Austin,  by  Mr.  Whalen,  for  the  New  York 
Central. 

Bt  the  C0MMI88IOH. —  On  March  11,  1908,  this  Commission 
made  an  order  in  this  case  requiring  the  New  York  Central  and 
Hudson  Rivw  Railroad  Company  to  operate  train  No.  4  beyond 
Ravema,  Albany  connty,  whenever  train  No.  1004  on  the  West 
Shore  Railroad  known  as  the  Continental  Limited  was  reported 
thirty  minutes  or  more  late  at  Ravena.  That  order  wa^  continued 
in  force  until  June  3,  1915,  when  it  was  suspended  upon  applica- 
tion of  the  New  York  Central  Railroad  Company  until  January 
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1,  1916,  On  December  31,  1915,  said  order  was  still  further 
suspended  until  March  1,  1916.  On  January  7,  1916,  the  New 
Tork  Central  Railroad  Company  made  application  for  a  further 
suapensiou  of  said  order  until  January  1,  1917. 

During  the  time  the  original  order  was  suspended,  the  railroad 
company  has  given  the  service  contemplated  therein  and  it  now 
advisee  the  Ocanmission  that  it  intends  to  continue  so  to  do  even 
if  the  order  should  be  abrogated.  The  company  claims  that  by 
reason  of  the  order  it  ie  subjected  to  a  certain  amount  o£  expense 
whidi  might  perhaps  be  avoided  if  the  company  is  not  obliged  to 
keep  a  train  crew  in  readiness  daily  for  the  purpose  of  running 
train  No.  4  beyond  Kavena  in  the  event  that  the  through  train 
should  happen  to  be  late.  It  is  desirable  that  no  unnecessary 
expense  should  be  put  upon  the  corporation  provided  it  gives  the 
public  the  service  which  is  required  and  on  that  account,  there 
would  seem  to  be  no  objection  to  making  an  order  suspending  the 
original  order  o£  March  11,  1908,  indefinitely  rather  than  to 
J.inuary  1,  1917.     It  is,  therefor^ 

Ordered  (1)  That  the  order  of  this  Commiesion  in  the  above 
entitled  matter  dated  March  11,  1903,  be  and  the  same  hereby 
is  indefinitely  suspended  upon  condition,  however,  that  such  sus- 
pension may  be  discontinued  at  any  time  if  it  should  appear  that 
train  No.  1004  is  not  being  operated  on  time  with  reasonable  r^;u- 
larity  or  that  the  company  is  failing  to  provide  a  substitute  for 
train  No.  1004  between  Ravena,  Albany  county,  and  Kingston, 
when  said  train  No.  1004  is  reported  more  than  thirty  minutes 
late  at  Ravena ; 

(2)  That  said  the  New  York  Central  Railroad  Company  be 
and  it  hereby  is  roquii-ed  to  report  to  this  Commission  not  later 
than  the  fifth  day  of  each  month  the  time  of  arrival  of  train  No. 
1004  at  Ravena,  Albany  county,  each  day  of  the  preceding  month 
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[n  the  Matter  of  the  Petition  of  Tub  New  Tobk  Centkal  Rail- 
KOAD  Company,  uoder  section  53  of  the  Public  Service  Com- 
missioDs  Law,  for  permission  to  construct  an  additional  switch 
and  sidetrack  in  Railroad  avenue,  in  the  city  of  Dunkirk;  and 
for  approval  of  the  exercise  of  a  franchise  therefor  received 
from  the  city 

Case  No.  6423 

(Public  Service  CommisBion,  Second  District.  MkTch  7,  1918) 

Steam  railroaa  companlM — pennission  asked  by  Hew  Yflik  Central  Sallioad 
Company  for  leave  te  construct  an  additional  switdi  and  aidetiack  in 
Sailroad  avenue  in  the  city  of  Dnnkirk. 

The  petition  herein  of  the  New  York  Central  Railroad  Company  wae 
nied  February  3,  1910,  asking  for  permineion  to  conetrur^t,  maintain  and 
operate  a  switch  and  team  track  beginning  at  a  point  in  the  present 
track  of  the  Dunkirk,  Allegheny  Valley  and  Pittsburgh  branch  of  the 
New  York  Central  Itailroail  lines  about  225  feet  northerly  from  the 
northerly  side  of  tlie  pavement  in  Courtney  street,  thence  northerly  tot 
a  distance  of  about  4TG  feet,  being  entirely  located  od  the  easterly  side 
of  the  existing  tracks.     Permission  granted. 

Maurice  C.  Spratt,  attorney  for  petitioner. 

By  THB  Commission. —  The  petition  herein  of  the  New  York 
Central  Railroad  Company  was  filed  with  the  Commission  Febru- 
ary 3,  1916,  in  and  by  which  the  petitioner  asks  for  pennission  to 
construct,  maintain  and  operate  a  switch  and  team  track  bcginniJ  g 
at  a  point  in  the  present  track  of  the  Dunkirk,  Allegheny  Valljy 
and  Pittsburgh  branch  of  the  New  York  Central  Ruilroad  lines, 
about  225  feet  northerly  from  the  northerly  side  of  the  pavement 
in  Courtney  street,  as  the  same  is  now  situated  in  the  city  of 
Dunkirk,  thence  extending  northerly,  and  on  the  easterly  side  of 
the  said  existing  railroad  track,  at  present  owned  and  occupied  by 
the  petitioner,  in  Railroad  avenue,  to  a  point  abont  100  feet 
southerly  from  the  intersection  of  the  southerly  line  of  Talcott 
street  with  the  line  of  the  tracks  so  owned  and  occupied  by  the 
petitioner;  said  proposed  switch  and  team  track  to  he  approxi- 
mately 473  feet  in  length,  and  being  located  entirely  on  the  east- 
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orlj  aide  of  said  eaistiog  traclu,  as  shown  hy  a  blae  print  or  map 
thereof  attached  to  the  petition  herein. 

At  the  hearing  held  in  this  case  hy  the  Commission,  in  the  ci^ 
of  Buffalo,  on  the  4th  day  of  March,  1916,  such  proofs  and  pro- 
ceedings were  taken  and  had  wherehy  it  satisfactorily  appears  that 
it  is  proposed  to  build  such  switch  and  tAam  track  within  the  limits 
of  Railroad  avenue  in  the  city  of  Dunkirk  along  side  of  the  main 
tracks  oi  the  Dunkirir,  Allegheny  Valley  and  Pittsburgh  Railroad, 
which  are  now  owned  and  operated  by  the  petitioner  herein ;  that 
in  the  Ticinity  of  said  propoeed  switch  and  team  track,  there  are 
several  large  manufacturing  plants  and  lumber  yards,  besides 
many  small  business  enterprises,  which  receive  and  ship  a  large 
amoimt  of  frei^t;  and  without  the  facilities  of  said  team  track 
as  proposed,  all  of  said  iuduBtries  are  required  to  make  a  private 
haul  for  both  incoming  and  outgoing  freight  of  about  a  mile  to 
the  freight  yard  of  the  petitioner;  said  propoBod  switch  and  team 
track  will  be  nearly  500  feet  long,  which  will  afford  ample  frright 
facilities  for  shippers  in  that  locality. 

Od  said  hearing  there  was  presented  to  the  Commission 
and  filed  with  lie  papers  in  this  case  due  proof  of  thj 
publication  of  a  notice  of  said  hearing,  pursuant  to  the  direction 
of  the  Commission,  which  notice  was  published  in  the  Evening 
Observer,  a  newspaper  printed  and  published  in  the  city  of  Dun- 
kirk, and  there  was  also  presented  to  the  Commission  at  that  time 
the  franchise  sought  to  be  approved  herein,  consisting  of  a  certified 
copy  of  the  resolution  passed  by  Uie  cconmtm  council  of  Uie  ci^ 
of  Dunkii^  on  the  29th  day  of  December,  1915,  having  attached 
thereto  a  blue  print  or  map  showing  the  said  proposed  switch  and 
team  track,  and  the  locality  in  said  city  of  Dunkirk,  which  is  to 
be  served  thereby,  which  map,  resolution  and  certificate  of  the 
city  clerk  of  the  city  of  Dnnkirk  were  maAed  as  exhibits  and  are 
filed  with  the  papers  in  this  case;  and  there  being  no  opposition 
to  the  petition  herein,  and  it  being  hereby  determined  that  the 
construction,  maintenance  and  operation  of  said  switch  and  team 
track,  as  well  as  the  exercise  of  the  said  franchise  and  privil^e 
therefor,  are  neceesary  and  convenient  for  the  public  aervioa. 
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It  is  therefore  ordered :  1.  That  penniBsion  and  approval  are 
hereby  granted  to  th«  petitioner  herein  to  lay,  construct  and  main- 
tain at  grade  a  switch  and  team  track  in,  upon  and  along  the 
public  street  in  the  city  of  Dnnkirk,  Chautauqua  county,  known 
as  Railroad  avenue,  for  a  distance  of  about  475  feet,  running  in 
a  northerly  direction  from  the  intersection  of  such  switch  and 
team  track  with  the  existing  tracks  of  the  Dunkirk,  Allegheny 
Valley  and  Pittsburgh  branch  of  the  New  York  Central  Railroad 
lines,  owned  and  operated  by  the  petitioner  herein,  and  which  such 
intersection  is  about  225  feet  northerly  from  the  northerly  side 
of  the  pavement  in  Courtney  street,  as  the  same  is  now  situated, 
in  the  said  city  of  Dunkirk,  as  shown  on  said  blue  print  or  maj^ 
which  is  marked  exhibit  8  and  filed  with  the  papers  in  this  casa 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
petitioner  to  exercise  all  the  rights  and  privileges  conferred  by 
the  said  franchise,  so  granted,  to  the  petitioner  on  the  29th  day  of 
December,  1915,  by  the  common  council  of  the  city  of  Dunkirk, 
in  accordance  with  and  subject  to  all  the  terms  and  conditions 
thereof. 


In  the  Matter  of  the  Petition  of  The  New  Tohk  Cbntrai.  Rati.- 
BOAD  Company,  under  section  53  of  the  Public  Service  Com- 
missicms  law,  for  permission  to  construct  a  switch  and  side- 
track, which  shall  cross  Lamphere  street  at  grade  in  the  city 
of  Dunkirk,  and  for  approval  of  the  exercise  of  franchiae  there- 
for received  from  the  city 

Case  No.  6397 

(Public  Serrice  Commieeion,  Second  Diatrict,  March  7,  19Ifl) 

Steam  TSilTciad  companies  —  pennisdon  aeked  by  New  York  Ctnttal  KaSroid 
Company  to  construct  and  opeiftte  a  spnr  track  at  Dnokbk,  IT.  T.,  about 
340  feet  in  length. 

The  JHev  York  Central  Rnilroad  Company  flted  its  petition  herein  on 
January   25,    IBlfl.   askinsr   for    pcrmisBion    to    construct,    maintain    and 
operate  a  spur  track  beginning  at  a  point  north  of  the  present  northerly 
Statb  Dbpt.  Ekpt. —  Vol.  7  IB 
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track  on  LampheTe  street  in  the  city  of  Dunkirk  and  extending  westerly 
MTOEB  that  street  to  and  upon  the  premises  of  the  Dunkirk  (ilass  Com- 
pany. The  proposed  track,  except  the  portion  thereof  crossing  Lamphere 
street,  to  be  constructed  upon  the  petitioner's  property  and  the  property 
of  the  said  glass  company.  Permiuion  granted  with  leave  to  exercise 
tlte  franchise  given  to  the  petitioner  therefor  by  the  city  of  Dunkirk. 

Maurice  0.  Spratt,  attorney  for  petitioner. 

Bt  the  Commissioh. —  The  petition  her^n  of  the  New  York 
Central  Bailroad  Company  was  filed  with  the  Commiasion  Janu- 
ary 25,  1916,  in  and  by  which  the  petitioner  asks  for  permission 
to  oonatruct,  maintain  and  operate  a  spur  track  banning  at  a 
point  north  of  the  present  northerly  track  of  said  company  on 
Lamphere  street  in  the  city  of  Dunkirk,  and  extending  westerly 
across  Lamphere  street  to  and  upon  the  premises  now  occupied 
by  the  plant  of  the  Dunkirk  Glass  Company,  which  construction 
will  furnish  necessary  facilities  to  said  plant  in  the  matter  of 
incoming  and  outgoing  freight  shipments. 

At  the  hearing  held  in  tbia  case  by  the  Commission,  in  the  city 
of  Buffalo  on  the  4th  day  of  March,  1916,  such  proofs  and  pro- 
ceedings were  taken  and  had,  whereby  it  satisfactorily  appears 
that  it  is  proposed  to  build  such  side  and  switch  track  from  a  oon- 
nectifm  in  the  existing  tracks  of  the  Dunkirk,  Allegheny  Valley 
and  Pittsbui^h  branch  of  the  New  York  Central  Railroad  lines, 
so  that  the  same  will  extend  from  such  connection  about  340  feet, 
,  and  about  two-thirds  of  which,  besides  the  part  crossing  Lamphere 
street,  is  to  be  constructed  upon  the  property  of  the  petitioner, 
and  the  othw  one-third  will  be  extended  outside  of  the  right  of 
way  of  the  petitioner,  and  upon  the  property  of  said  Dunkirk 
Glass  Company,  and  the  purpose  of  said  switch  track  and  aiding 
is  to  furnish  convenient  shipping  facilities  for  said  plant;  that 
said  Lamphere  street,  at  about  the  point  of  such  proposed  cross- 
ing, is  already  crossed  by  one  track  each  of  the  Nickle  Plate 
Eailroad  and  Pennsylvania  Railroad  and  three  tracks  of  the  said 
Allegheny  Valley  branch  of  the  petitioner. 

On  said  hearing  there  was  presented  to  the  Commission 
and    filed    with    the   papers   in    this   case   due  proof    of    the 
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publication  of  a  notice  of  said  hearing,  pursuant  to  the  direction 
of  the  CommissioQ,  which  notice  was  published  in  the  Evening 
Observer,  a  newspaper  printed  and  piihli^licd  in  the  city  of  Dun- 
kirk, and  there  was  also  presented  on  said  hearing  the  franchise 
Bought  to  be  approved  herein,  consisting  of  a  certified  copy  of  the 
resolution,  passed  by  the  common  council  of  the  city  of  Dunkirk 
OB  the  4th  day  of  November,  1915,  having  attached  thereto  a 
blue  print  or  map,  showing  the  locality  in  said  city  of  Dunkirk 
where  said  crossing  is  proposed  to  be  mndc  and  of  the  situation 
of  said  railroads  crossing  Lamphere  street  as  aforesaid;  which 
said  map,  resolution  and  certificate  of  the  city  clerk  of  the  city 
of  Dunkirk  were  marked  as  exhibits  and  are  filed  with  the  papers 
in  this  case;  and  there  being  no  opposition  to  the  petition  herein, 
and  it  being  hereby  determined  that  the  construction,  mainte- 
nance and  operation  of  said  switch  track  and  siding,  as  well  as 
the  exercise  of  the  said  franchise  and  privil^e  therefor,  aie 
necessary  and  convenient  for  the  public  service,  it  is  therefore 
ordered: 

1.  That  permission  and  approval  are  hereby  granted  to  the 
petitioner  herein  to  lay,  construct  and  maintain,  at  grade,  a  switch 
track  and  siding,  running  in  a  westerly  direction  from  the  inter- 
section thereof  with  the  existing  tracks  of  the  Dunkirk,  Allegheny 
Valley  and  Pittsburgh  branch  of  the  Kew  York  Central  Railroad 
lines,  and  crossing  Lamphere  street  in  the  city  of  Dunkirk  in  the 
manner  shown  upon  said  map ;  said  switch  track  and  siding  hav- 
ing an  entire  length  of  about  340  feet,  60  feet  of  which  crosses 
said  Lamphere  street,  about  two-thirds  of  the  remainder  being 
constructed  cai  the  property  of  the  petitioner,  and  the  balance 
upon  the  property  of  the  Dunkirk  Glass  Company. 

2,  That  permission  and  approval  are  hereby  given  to  the  said 
petitioner  to  exercise  all  the  rights  and  privileges  conferred  by 
the  said  franchise,  bo  granted,  to  the  petitioner  on  the  4th  day  of 
November,  1915,  by  the  common  council  of  the  city  of  Dunkirk, 
in  accordance  with  and  subject  to  all  the  terms  and  conditions 
thereof. 
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In  the  Matter  of  the  Petition  of  Eeie  Raileoad  Company  for 
authority  to  issue  three-^ear  coUateraJ  gold  notea  to  the  amount 
of  $10,000,000;  general  lien  bonds  under  its  first  consolidated 
mortgage  deed  dated  December  10,  1895,  to  the  amount  of 
$1,000,000;  and  convertible  bonds  "  Series  0,"  under  its  gen- 
eral mortgage  dated  April  1,  1903,  to  the  amount  of  $7,000,000 ; 
and  common  stock  to  the  amount  of  $15,000,000,  to  be  issued 
only  for  the  purpose  of  converting  said  last  above  mentioned 
bonds  pursuant  to  the  terras  of  said  general  mortgage^  Petition 
for  amendment  of  orders 

Case  No.  2845 

In  the  Matter  of  the  Petition  of  Erie  Eailroad  Company  for 

authority  to  issue  $18,000,000  in  general  mortgage  4  per  cent 
fifty-year  convertible  bonds,  and  $36,000,000  common  capital 
stock  for  the  conversion;  also  for  authority  to  make  certain 
modifications  in  the  general  mortgage;  also  for  authority  to 
increase  capital  stock 

Case  No.  5374 

(Public  Service  CommisBion,  Second  District,  March  S,  1D16) 

Pablic  service  corpoiatiCDs  —  issue  of  bonda  And  stock  —  extension  of  tei- 
minatioD  period  requires  new  consent  of  atockholders. 

Limitations  as  to  the  issue  of  railroad  mortgages  —  two-thirds  of  the  stock- 
holders must  consent  in  order  to  legally  convert  bonds  into  stock  at 
less  than  pai. 

Limitation  on  power  of  minority  interest  to  adjourn  moeting  of  atockholders. 
A  railroad  corporation,  with  the  consent  of  the  holdera  of  two-thirdn 
of  its  capital  stock,  made  its  mort;;a^  to  secure  an  isnue  of  $oO,OOn,0(KI 
of  its  5  per  cent  linnila,  alt  of  such  bonds  to  be  dated  April  1,  1903,  to 
mature  April  1,  1053,  and  affor  April,  mn.'),  and  before  April  1,  1B15.  to 
be  convertible  into  its  common  capital  block  at  a  price  not  leu  than 
the  market  value  tbrj-eof  on  the  date  of  aucb  atockholders'  consent. 
Having  issued  a  part  of  auch  bonds  in  tbe  form  authorized,  the  corpora- 
tion proposes  to  issue  the  rt'maindcr  Oicrpof  under  date  of  October  I, 
1S15,  due  April  1,  11)53,  and  convertible  into  its  common  capital  atook 
at  tha  rate  of  $S0  per  ebare  (which  excceda  the  market  value  of  the 
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Btock  both  at  the  date  of  said  Btocklioldera'-  coDBent  axtd  at  the  preeent 
time)  after  April  1,  1918,  and  before  October  1,  1027.  Brld  that  inai- 
much  as  the  Btoukholdcrs  gave  consent  to  the  mortgage  and  to  the  issue 
of  the  convertible  bonds  thereuDder  upon  the  eiprcaaed  understanding 
that  the  period  within  which  Buch  bonds  might  be  converted  should 
terminate  April  1,  1915,  the  proposed  extenaion  of  the  convertible  period 
to  October  1,  1997,  would  constitute  auch  a  modification  of  the  mortgage 
aa  to  require  a  new  conaent  of  the  Btoekholdprs. 

Under  the  laws  o(  this  State  no  mortgage  can  be  iBsued  by  a  railroad 
corporation  unless  consented  to  by  the  owners  ol  at  last  two-thirds  of 
the  outstanding  capital  stock  of  the  corporation  i  and  the  rule  is  the 
same  whether  such  requisite  consent  is  given  in  writing  or  by  a  vote  at 
a  special  meeting  of  stockholders  called  for  that  puijioae.  Under  sub- 
division 10  of  section  B  of  the  Railroad  Law,  when  consented  to  by  the 
owners  of  two-thirds  of  its  capital  stock  and  authorised  by  the  Public 
Service  Commission,  bonda  of  a  railroad  corporation  may  be  made  con- 
vertible into  its  stock  at  a  price  lexs  than  the  par  value  thereof  j  but 
such  price  may  not  be  lena  than  the  market  value  of  such  stock  at  the 
time  the  Btockbolders'   content  is  given. 

CircumBtances  under  which  approval  of  an  iasiiu  of  bonds  by  a  railroad 
corporation,  convertible  into  its  stock  at  60  jicr  cent  of  the  par  value 
thereof,  should  be  considered  a  proper  exerciiic  of  discretion  on  the  part 
of  the  Public  Service  Commission,  discusm'd.  Action  of  minority  interest 
declaring  adjourned  a  meeting  of  stock lio liters  after  the  hour  fixed  for 
the  meeting  but  before  arrival  of  the  majority  intcrcHts,  which  latter 
however  were  in  attendance  before  the  minority  actually  left  th«  place 
of  meeting,  disapproved. 

Francis  Ljnde  Stetson,  George  F.  Erowuell,  and  George  H. 
Minor  for  petitioners. 

C.  H.  Venacr  for  0.  H.  Venner  individually,  and  for  General 
rtivcrifment  Company,  stocklioldera. 


Van  Santvookd,  Chairman.-— This  is  an  application  of  the 
Erio  Railroad  Company  for  approval  of  an  issue  of  $28,000,000 
in  amount  of  4  per  cent  bonds  to  he  secured  by  its  bo  called 
general  mortgage,  such  bonds  to  be  dated  October  1,  1915,  to  fall 
due  April  1,  1953;  to  be  convertible  into  common  stock  of  the 
corporation  after  April  1,  1918,  and  before  October  1,  1927,  at 
the  rate  of  $50  per  share,  and  to  be  sold  at  85  per  cent  of  the 
face  value  of  such  bonds.  As  recited  in  the  application,  it  is  pro- 
posed tc  at  once  issue  $19,627,130  in  amount  of  such  bonds  and 
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offer  the  same  at  S5  per  cent  of  their  face  value  to  the  stock- 
holders of  the  company  (iuclnding  what  haa  heen  termed  the 
"  potential  stockholders,"  having  reference  to  the  holders  of  the 
so  called  "  series  B  "  bonds,  which  bonds  may  be  converted  into 
common  stock  of  the  company  at  any  time  before  October  1,  1917, 
as  hereinafter  explained)  in  proportion  to  their  stock  holdings; 
and  subject  to  the  approval  of  the  stockholders  and  of  this  Com- 
mission the  directors  of  the  corporation  have  entered  into  an 
underwriting  agreement  with  Jlessrs.  J.  P.  Morgan  &  Co.  whereby 
for  a  compensation  of  3  per  cent  the  last  mentioned  firm  agrees  to 
form  an  underwriting  syndicate  which  shall  take  over  at  85  per 
cent  of  their  face  value  all  of  said  $19,627,130  in  amoimt  of  such 
bonds  which  shall  not  have  been  subscribed  for  by  the  stockholdera 
of  the  corporation. 

At  a  hearing  before  the  Commission  upon  the  aforesaid  appli- 
cation, Mr.  C.  H.  V'enner,  appearing  for  himself  as  the  owner  of 
record  of  one  hundred  shares  of  the  common  capital  stock  of  the 
railroad  company,  and  on  behalf  of  the  General  Investment  Com- 
pany which  also  owns  100  shares  of  said  common  stock,  opposed 
the  application  upon  the  following  grounds:  First,  that  a  mort- 
gage by  a  railroad  corporation  and  the  issue  of  convertible  bonds 
thereunder  can  be  Icirally  made  only  when  consented  to  by  the 
owners  of  two-thirds  of  the  outstanding  capital  stock  of  the  corpo- 
ration ;  second,  that  bonds  of  a  railroad  corporation  can  not  l^ally 
be  made  convertible  into  capital  stock  of  such  corporation  at  a 
rate  less  than  the  par  value  of  such  stock ;  third,  that  the  proposed 
issue  of  4  per  cent  bonds  convertible  into  common  stock  at  50 
per  cent  of  the  par  value,  and  the  present  sale  of  upward  of 
$10,000,000  in  amount  thereof  at  85  per  cent,  is  an  improper  and 
improvident  method  of  financing  which  ought  not  to  receive  the 
approval  of  this  Commission. 

A  clear  understanding  of  the  situation  in  respect  of  the  general 
inortfrage  alvive  referred  to,  of  the  bonds  already  issued,  and  of 
the  cirnunstanees  attending  the  proposed  additional  issue  of  bonds 
thereunder,  compels  a  somewhat  extended  statement  of  facts  in 
advance  of  any  general  discussion  of  the  issues  involved. 
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At  a  meeting  of  the  board  of  directoni  of  the  Erie  Railroad 
Company  held  on  February  11,  1903,  the  president  of  the  cor- 
poration explained  the  neceaaity  of  providing  the  sum  of  $50,000,- 
000  for' the  UBee  of  the  corporation  during  the  ensuing  five  yeara, 
and  accordingly  recommended  the  iaauance  of  4  per  cent  con- 
vertible fifty-year  gold  bonds  in  the  amount  memtioned,  to  be 
properly  secured  by  mortgage  on  the  company's  property,  such 
bonds  to  be  dated  April  1,  1903,  and  to  be  convertible  into  the 
common  stock  of  the  company  at  a  price  not  less  than  the  market 
value  thereof  at  the  date  when  the  stockholders  of  the  company 
should  have  given  their  consent  to  such  bonds.  (This  price  seems 
to  have  been  officially  determined  at  41  per  cent  of  par.)  The 
directors  thereupon  adopted  certain  reeoluticms  which  provided 
for  the  execution  of  a  so  called  general  mortgage  to  secure  $50,- 
000,000  of  4  per  cent  bonds  to  be  dated  April  1,  1&03,  due  April 
1,  1953,  to  be  issued  from  time  to  time  in  different  series  and  to 
be  convertible  "  after  April  1,  1905,  and  before  April  1,  1915,  at 
par,  into  common  stock  of  the  Erie  Railroad  Company,  at  a  price 
not  lees  tlian  l^e  market  value  thereof  at  the  date  when  the  stock- 
holders of  this  cOTnpany  shall  have  given  their  consent  to  such 
bonds  " ;  and  that "  the  execution  and  delivery  of  the  bonds  hereby 
authorized  and  of  the  mortgage  or  deed  of  trust  securing  tie  same 
shall  take  place  when,  and  not  before,  consent  thereto  shall  have 
been  given  by  stockholders  owning  at  least  two-thirds  of  the  stock 
of  the  Erie  Railroad  Company,  which  consent  shall  be  given  and 
certified  and  shall  be  filed  and  recorded  in  the  office  of  the  clerk  or 
roister  of  the  county  of  New  York,  as  provided  in  section  2  of 
the  Stock  Comporation  Law,  and  consent  to  such  mortgage  shall 
have  been  given  also  by  the  Board  of  Railroad  Commissioners." 

The  record  also  discloses  that  on  February  11,  1908,  "stock- 
holders of  the  Erie  Railroad  Company  owning  in  the  aggr^ate 
at  least  two-thirds  of  the  stock  of  the  corporation  "  consented  to 
the  execution  by  the  company  of  the  proposed  mortgage  and  the 
issuance  of  the  proposed  $50,000,000  in  amounts  of  bonds,  and 
further  gave  their  "  approval,  consent,  and  authority  as  of  this 
date  [last  above  mentioned]  to  the  resolutions  of  the  board  of 
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directors  of  this  date  conferring  on  the  holder  a£  any  aueh  con- 
vertible bonds  the  right  at  any  time  after  April  1, 1905,  and  before 
April  1,  1915,  to  convert  the  principal  of  auch  bonda  at  par  into 
the  common  stock  of  the  Erie  Railroad  Company  at  a  price  not 
lees  than  the  market  value  thereof  on  this  date;  such  bonds  to  be 
issued  either  in  a  single  series  or  in  successive  series,  and  such 
price  of  the  ctmuoMi  stock  so  to  be  given  in  conversion  to  he  not 
less  than  such  market  price  and  to  be  fixed  from  time  to  time  by 
the  board  of  directors  when  authorizing  the  issue  of  the  several 
series  and  to  be  specified  in  every  bond  of  the  several  series  when 
and  as  issued,  to  which  conversion  consent  hereby  is  given."  The 
action  of  the  board  of  directors  and  of  the  stockholders  of  the  co:^ 
poration  as  above  recited  having  been  duly  presented  to  the  Board 
of  Railroad  Commiseioners,  the  latter  by  its  order  of  February  18, 
1903,  authorized  and  approved  the  execution  by  the  corporation 
of  its  general  mortgage  to  the  Standard  Trust  Company  of  New 
Tork,  to  secure  $50,000,000  of  4  per  cent  fifty-year  convertible 
gold  bonds,  convertible  into  common  capital  stock  of  the  corpora- 
tion at  such  prices  or  rates  as  should  thereafter  and  from  time 
to  time  as  such  bonds  should  be  issnod  be  fixed  by  the  directors 
of  the  corporation.  The  order  of  the  Board  of  Railroad  Commis- 
sioners also  provided  that  the  corporation  might  issue  $25,000,000 
of  such  bonds  without  further  application  to  said  Board,  hut  that 
before  issuing  the  remaining  $25,000,000  of  bonds  or  any  part 
thereof  the  corporation  should  secure  the  approval  of  said  Board. 
Ten  million  dollars  of  the  so  called  "  seriea  A"  bonds  secured 
by  this  general  mortgage,  and  convertible  into  common  stock  at  the 
rat©  of  $50  per  share,  were  issued  in  1903  and  are  still  outstanding, 
the  conversion  privil^e  of  this  issue  of  course  having  expired. 
During  the  years  1905  and  1906  $12,000,000  of  the  so  called 
"  series  B  "  bonda  imder  this  mortgage,  convertible  on  or  before 
October  1,  1917,  into  common  stock  at  the  rate  of  $60  per  share, 
were  issued  and  are  still  outstanding,  with  the  exception  of 
$985,000  in  amount  thereof  which  the  corporation  itself  owns. 
By  its  order  of  April  1,  1912,  this  Commission  authorized  the 
issuance  of  an  additional  $7,000,000  (called  "  aeries  C  ")  of  the 
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bonds  secured  by  this  general  mortgage,  whicli  last  mentioned 
bonds,  t<^ther  with  $3,000,000  in  amount  of  the  same  series  (con- 
stituting the  remainder  of  the  $25,000,000  of  bonds,  the  issue  of 
which  was  as  aforaaaid  authorized  by  the  Board  of  Railroad  Com- 
missioners), by  resolution  of  the  directors  of  the  corporation  were 
made  convertible  into  the  common  stock  of  the  company  at  the 
rat©  of  667^  per  cent  of  the  par  value  at  any  time  before  April  1, 
1915. 

In  its  aforesaid  order  of  April  1,  1912,  this  Commission  further 
authorized  the  issue  of  $15,000,000  in  amount  of  common  capital 
stock  of  the  corporation  with  which  to  effect  the  conversion  of  the 
entire  $10,000,000  of  "series  C"  bonds.  None  of  these  last 
mentioned  bonds  has  been  actually  disposed  of  by  the  corporation, 
and  with  the  approval  of  this  Commission  expressed  in  its  afore- 
said order  of  April  1,  1912,  the  entire  $10,000,000  of  snch  bonds, 
together  with  other  specified  treasury  assets  of  the  railroad  com- 
pany, were  pledged  as  collateral  security  for  $10,000,000  of  the 
corporation's  three-year  5  per  cent  collateral  notes  authorized  in 
the  same  order,  which  notes  were  to  bo  sold  at  not  less  than  90 
per  cent  of  par  and  the  proceeds  thereof  applied  in  reimbursement 
of  the  company's  treasury  for  capital  expenditure  made  therefrom 
during  the  period  December  31,  1906,  to  December  31,  1911. 
Such  expenditures  for  capital  aa  determined  by  this  Commission 
actually  amounted  to  $12,021,002.73.  The  last  mentioned  order 
of  the  Commission  also  provided  that  the  proceeds  of  sale  of  the 
$7,000,000  of  "  series  C  "  bonds  therein  authorized,  as  well  as  the 
proceeds  of  sale  of  $1,000,000  in  amount  of  bonds  to  be  issued 
under  the  company's  consolidated  mortgage  of  December  10,  1895, 
as  also  authorized  in  said  order  of  the  Commission,  could  be  used 
only  to  liquidate  the  three-year  5  per  cent  collateral  notes  as 
security  for  the  payment  of  which  said  bonds  were  to  be  hypothe- 
cated as  already  explained.  These  three-year  notes  matured  April 
1,  1916,  but  were  extended  one  year. 

In  its  present  application  the  corporation  asserts  that  it  has 
been  unable  to  sell  the  "  series  C  "  bonds  at  prices  which  would 
be  coDsidered  advantageous  or  which  would  warrant  such  sales. 
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either  prior  to  the  expiratioB  of  the  conversion  period  on  April  1, 
1915,  or  at  any  time  thereafter.  The  corporation  has  been  advised 
that  if  the  rate  at  which  said  last  mentioned  bQnds  may  be  con- 
verted into  common  stock  and  the  period  of  such  conversion  shall 
be  changed  so  that  such  bonds  may  become  convertible  at  the  rate 
of  $50  per  share  between  April  1,  1918,  and  October  1,  1927,  it 
would  materially  increase  their  marketability.  The  present  appli- 
cation is,  therefore,  among  other  things,  to  amend  the  order  of 
this  Commission  of  April  1,  1912,  by  a  provision  that  the  $10,- 
000,000  "  series  C  "  bonds  may  be  reissued  under  date  of  October 
1,  1915,  redesignated  as  "  series  D  "  bonds,  made  convertible  into 
common  stock  of  the  corporation  at  the  rate  of  $50  per  ^are 
between  April  1,  1918,  aad  October  1,  1927,  and  sold  at  not  less 
dian  85  per  cent  of  their  face  value.  Incidentially,  authority  is 
sought  for  the  approval  of  an  issue  of  $20,000,000  of  common 
capital  stock  to  be  used  solely  for  the  purpose  of  converting  said 
$10,000,000  of  "  series  D  "  bonds,  such  issue  of  stock  to  super- 
sede the  previously  authorized  issue  of  $15,000,000  of  stock  with 
which  to  meet  the  conversion  of  said  bonds  at  the  rate  of  $66.66+ 
per  share  as  provided  in  connection  with  the  original  issue  thereof. 
Application  is  also  made  for  the  Commission's  consent  to  the  mak- 
ing of  a  supplementary  indenture  with  the  Guaranty  Trust 
Company  of  Xew  York  as  successor  trustee  under  said  general 
mortgage,  modifying  and  changing  said  mortgage  to  the  extent 
necessary  and  proper  to  bring  the  same  in  accord  both  with  the 
proposed  reissue  of  the  present  "  series  C  "  bonds  wiUi  changed 
convertible  features  as  above  described,  and  with  the  proposed 
issue  of  $18,000,000  of  additional  bonds  to  be  called  "  series  D  " 
bonds  (which  will  make  up  the  entire  $50,000,000  of  bonds  pro- 
vided for  in  said  general  mortgage),  all  of  such  additional  "  series 
D  "  bonds  to  be  dated  October  1,  1915,  and  convertible  into  com- 
mon stock  of  the  company  at  the  rate  of  $50  per  share  betweeo 
April  1,  1918,  and  October  1,  1927,  and  to  be  sold  at  not  less  than 
85  per  cent  of  their  face  value;  the  approval  by  the  Commission 
of  which  issue  of  bonds  is  also  an  object  of  this  proceeding. 
The  purposes  for  which  the  proceeds  of  sale  of  all  of  said 
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$28,000,000  of  bonds  are  to  be  used  are  as  followe:  (a)  To  pay 
and  refund  the  bo  called  three-year  5  per  cent  collateral  notes  due 
April  1,  1916,  in  the  Bum  of  $10,000,000;  (b)  to  reimburse  the 
treasury  of  the  corporation  for  moneys  actually  expended  from 
income  within  five  years  prior  to  the  filing  of  the  application  herein 
for  capitalizable  purposes  to  the  amount  and  extent  of  the  expendi- 
tures from  the  proceeds  of  the  $10,000,000  of  three-year  5  per 
cent  notes  last  mentioned,  as  such  reimbursement  was  authorized 
and  provided  for  in  the  order  of  the  Commission  of  April  1,  1912, 
in  the  sum  of  19,750,000;  (c)  to  pay  and  refund  the  company's 
three-year  51^  per  cent  notes  (authorized  by  this  Commission  by 
its  order  of  March  11,  1914)  which  fall  due  April  1,  1917,  in  the 
sum  of  $13,280,000,  Thus,  if  all  of  the  avails  of  the  $28,000,000 
bonds  proposed  to  be  issued  and  sold  at  85  should  be  applied  to 
the  uses  and  purposes  last  stated,  there  would  remain  the  sum  of 
from  $9,000,000  to  $10,000,000  to  be  provided  by  the  corporation 
from  other  sources  in  order  to  refund  in  full  its  aforesaid  indebted- 
ness and  reimburse  its  treasury  in  the  amount  mentioned. 

The  plan  of  the  company  for  financing  its  present  and  early 
future  requirements  as  thus  outlined,  after  approval  by  the 
directors,  was  submitted  to  the  stockholders  of  the  corporation  at 
a  special  meeting  thereof  duly  held  on  February  eighteenth  last. 
At  such  meeting,  stoclthohlcrs  owning  1,040,590  shares  of  the 
total  outstanding  1,762,713  shares  of  the  corporation's  capital 
stock  were  represented  in  person  or  by  proxy,  and  all  of  the  stock 
thus  represCTited  was  voted  in  favor  of  the  propositions  covered  by 
the  pending  applications,  which  had  been  duly  submitted  to  the 
stockholders,  except  that  C.  H.  Venner  individually,  and  Charles 
E.  Robinson  as  proxy  for  the  General  Investment  Company,  C, 
H.  Venner,  president,  voted  in  the  negative.  The  special  meeting 
of  stockholders  was  thereupon  duly  adjourned  to  12  o'clock  noon 
on  February  twenty-fifth,  at  the  office  of  the  Erie  Railroad  Com- 
pany at  50  Church  street.  New  York  city,  and  a  transcript  of  the 
minutes  of  the  meeting  was  duly  certified  to  this  Commission  at 
its  first  hearing  in  the  case  on  February  23,  1916.  From  testi- 
mony taken  at  a  subsequent  hearing  before  the  Commission  it 
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appears  that  at  Uie  time  and  place  fixed  for  such  adjourned  special 
meeting  of  stockholders,  Messrs.  Venner  and  Hobinson  above 
named  attended,  and  there  apparently  being  no  Btockholders 
present  other  than  the  two  mentioned,  the  latter,  after  waiting 
until  twenty  minutes  past  the  hour  of  noon,  organized  the  meet- 
ing, elected  C.  H.  Venner  as  chairman  thereof  and  Charles  E. 
Robinson  as  secretary;  and  that  a  motion  to  adjourn  the  said  meet- 
ing for  sixty  days,  until  April  25,  1916,  was  thereupon  put  to  a 
vote  and  declared  carried  unanimously,  and  said  special  meeting 
of  stockholders  declared  to  be  adjourned  accordingly.  Shortly 
afterward  and  as  it  is  precisely  alleged,  at  twenty-two  minutes  of 
1  o'clock  p.  u.,  and  while  Messrs.  Venner  aud  Robinson  were  still 
in  attendance  at  the  place  stated,  Messrs.  Francis  Lynde  Stetson 
and  George  F.  Erownell,  two  of  the  officers  of  the  corporation, 
accompanied  by  its  secretary,  David  Bosraan,  came  into  the  room, 
and  tberaselves  proceeded  to  organize  the  adjourned  special  meeting 
of  stockholders  by  the  election  of  Mr,  Erownell  as  chairman,  with 
ilr.  Bosman  actiDg  as  secretary  of  the  meeting  in  accordance  with 
what  appears  to  be  the  provision  of  the  by-laws  of  the  corporation. 
ilr.  Stetson  was  the  holder  of  proxies  representing  1,040,390 
shares  of  the  stock  of  the  company,  being  more  than  a  majority 
thereof.  A  motion  was  made  that  the  said  meeting  should  forth- 
with adjourn  to  March  third,  at  the  same  time  and  place.  This 
motion  appears  to  have  been  entertained  while  Messrs.  Venner 
and  Robinson  were  still  in  the  room ;  indeed,  it  is  conceded  that 
the  acting  chairman  at  the  time  inquired  of  Mr.  Venner  if  he 
wished  to  vote  on  the  motion.  According  to  the  secretary  of  the 
meeting,  Mr.  Venner  replied  that  he  did  not  care  to  vote ;  accord- 
ing to  Mr.  Venner  his  reply  was,  "  I  am  not  participating  in  your 
alleged  meeting."  Thereupon  Messrs.  Venner  and  Robinson  left 
the  room,  at  about  which  time  the  last  mentioned  motion  to  adjourn 
was  declared  to  be  carried. 

The  by-taws  of  the  corporation  provide  that  "  at  any  meeting 
of  the  stockholders,  the  lioUiers  of  one-third  of  all  of  the  shares 
of  the  capital  stock  of  the  company,  present  in  person  or  repre- 
sented by  pro.xy,  shall  constitute  a  quorum  of  the  stockholders 
for  all  purposes    »    *    *    If  the  holders  of  the  amount  of  stock 
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necessary  to  constitute  a  quorum  shall  fail  to  attend  in  person  or 
by  proxy  at  the  time  and  place  fixed  by  notice  as  above  provided 
for  a  special  meeting  called  by  the  directors,  a  majority  in  interest 
of  the  stockholders  present  in  person  or  by  proxy  may  adjourn, 
from  time  to  time,  without  notice  other  than  by  announcement 
at  the  meeting,  until  holders  of  the  amount  of  stock  requisite  to 
constitute  a  quorum  shall  attend.  At  any  such  adjourned  meet- 
ing at  which  a  quorum  shall  be  present,  any  busiuess  may  be 
transacted  which  might  have  been  transacted  at  the  meeting  as 
originally  notified." 

It  further  appears  in  the  record  that  on  March  third,  at  the 
time  and  place  last  mentioned,  another  adjounied  special  meeting 
of  stockholders  of  the  corporation  was  held,  at  which  there  were 
present  either  in  person  or  by  proxy  stockholders  representing 
1,183,858  of  the  1,702,713  shares  of  the  outstanding  capital  stock 
of  the  company,  amounting  in  ail  to  8716  shares  more  than  two- 
thirds  of  such  capital  stock.  The  stock  owned  by  Messrs.  Venncr 
and  Robinson  was  not  represented  at  this  meeting,  at  which  the 
minutes  of  the  special  meeting  of  stockholders  held  on  February 
18,  1916,  and  of  the  adjourned  special  meeting  of  February  25, 
1916,  were  read,  and  on  motion,  duly  seconded,  approved  by  the 
unanimous  vote  of  all  stockholders  present  in  person  or  repre- 
sented by  proxy  as  aforesaid.  By  unanimous  vote  a  resolution 
was  also  adopted  to  the  effect  that  the  stockholders  then  present 
did  "  ratify,  confirm,  and  adopt  the  six  resolutions  ^nd  the  con- 
sent adopted  and  given  at  the  meeting  of  stockholders  on  February 
18,  1916."  The  resolutions,  etc,  thus  ratified  and  confirmed 
covered  in  their  entirety  the  propositions  theretofore  approved 
by  the  directors  of  the  company  and  now  before  this  Commission 
for  its  consideration.  The  foregoing  statement,  it  is  believed, 
includes  all  the  material  facts  upon  which  a  determination  in  the 
matter  should  be  properly  based. 

The  first  question  to  be  considered  is  whether  the  proposed 
reissue  of  "  series  C "  bonds,  under  a  new  date  and  with  a 
changed  period  of  rate  of  conversion  into  stock,  together  with  a 
proposed  issue  of  "  series  D  "  bonds  to  be  dated  and  with  cod- 
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version  period  and  rate  as  stated,  would  constitute  such  modifica- 
tion of  the  original  mortgage  and  of  the  original  consent  of 
Btockholders  to  the  issue  of  convertible  bonds  as  to  require  a  new 
consent  of  stockholders.  This  question  we  believe  must  plainly 
be  answered  in  the  afHnnative.  It  is  true  that  a  reissue  and 
redesignation  of  the  "series  C"  bonds  changed  only  as  to  the 
rate  of  conversion  thereof  (provided  such  new  rate  was  not  less 
than  41  per  cent  of  the  par  value  of  the  common  capital  stock) 
would  not  amount  to  any  modification  of  the  mortgage.  But  the 
proposed  change  in  date  of  the  bonds,  and  incidentally  the  con- 
vertible period  thereof,  is  quite  another  matter.  The  original 
consent  of  the  stockholders  to  the  execution  of  the  general  mort- 
gage and  the  issue  of  convertible  bonds  thereunder  seems  to  have 
been  expressly  predicated  upon  the  fact  that  none  of  such  bonds 
should  be  convertible  into  stock  after  April  1,  1915.  If  the 
proposition  of  the  directors  as  originally  submitted  to  atockholdera 
for  their  approval,  instead  of  providing  that  the  $50,000,000  of 
bonds  to  be  issued  should  be  dated  April  1,  1903,  which  would 
require  that  the  bond  conversion  period  should  terminate  April  1. 
1915  (the  statutory  limit  of  twelve  years  from  the  date  of  the 
bond),  had  provided  that  a  majority  of  the  bonds  might  be  dated 
more  than  twelve  years  later,  with  a  corresponding  extension  'f 
the  conversion  period  such  as  is  now  proposed,  it  is  an  entirely 
reasonable  supposition  that  the  stockholders  might  have  withheld 
their  consent.  We  think  that  the  consent  of  the  stockholders  to 
the  making  of  the  mortgage  and  the  issue  of  convertible  bonds 
thereunder  must  be  considered  as  having  been  conditioned  upon  a 
termination  of  the  conversion  period  of  the  bonds  on  April  1,  1915. 
Indeed,  this  fact  seems  to  have  been  understood  and  accepted  by 
the  directors  of  the  corporation;  because  in  submitting  their 
present  plan  to  the  stockholders  they  expressly  asked  consent  to 
the  making  of  such  amendment  of  the  general  mortgage  as  shall 
be  essential  to  a  proper  authorization  of  all  of  the  proposed 
changes  as  to  date,  rate,  and  convertible  period  in  the  bonds  nov 
and  hereafter  to  be  issued.  Manifestly  these  proposed  change- 
constitute  such  a  departure  from  the  terms  of  the  original  mort 
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gage  and  of  the  stockholders'  consent  as  originally  given  as  was 
not  contemplated  at  the  tima  The  proposed  modification  ia,  we 
believe,  in  the  nature  of  a  new  contract,  to  legalize  which  requires 
consent  of  stockholders  precisely  as  if  the  execution  of  a  new 
mortgage  were  involved. 

What  then  is  required  in  the  matter  of  the  stockholders'  coosesit 
to  the  execution  of  a  mortgage  and  to  the  issue  of  convertible  bonds 
thereunder  by  a  railroad  corporation  ?  Section  2  of  the  so  called 
"  Stock  Corporation  Law "  as  originally  enacted  (diapter  688 
of  the  Laws  of  1892,  amending  chapter  564  of  the  Laws  of  1890) 
in  part  reads  as  follows : 

"  No  such  mortgages,  except  purchase-money  mortgagee,  shall 
be  issued  without  the  consent  of  the  stockholders  owning  at  least 
two-thirds  of  the  stock  of  the  corporation,  which  consent  shall  be 
in  writing  and  shall  be  filed  and  recorded  in  the  office  of  the  clerk 
or  roister  of  the  county  where  it  has  its  principal  place  of  busi- 
ness, or  shall  be  given  by  vote  at  a  special  meeting  of  the  stock- 
holders called  for  that  purpose;  and  a  certificate  of  the  vote  at 
such  meeting,  signed  and  sworn  to  by  the  chairman  and  secretary 
of  snch  meeting,  shall  be  filed  and  recorded  as  aforesaid.  When 
authorized  by  such  consent,  the  directors,  under  such  r^ulations 
as  they  may  adopt,  may  confer  on  the  holder  of  any  debt  or  obliga- 
tion secured  by  such  mortgage  the  right  to  convert  the  principul 
thereof,  after  two  and  not  more  than  twelve  years  frMn  the  date  of 
the  mortgage,  into  stock  of  the  corporation;  and  if  the  capital 
stock  shall  not  be  sufficient  to  meet  the  conversion  when  made,  the 
stockholders  shall,  in  the  manner  herein  provided,  authorize  an 
increase  of  capital  stock  sufficient  for  that  purpose." 

Section  2  of  the  Stock  Corporation  Law  was  amended  by  chapter 
745  of  the  Laws  of  1905,  among  other  things,  by  requiring  the 
filing  in  the  office  of  the  Secretary  of  State  and  of  the  office  of 
the  clerk  of  the  county  where  the  principal  place  of  business  of 
the  corporation  shall  be  located  of  a  certificate  under  the  seal 
of  the  corporation,  subscribed  and  acknowledged  by  the  president 
and  secretary  thereof,  and  setting  forth  among  other  things  (1) 
_  a  copy  of  such  mortgage  or  resolution  of  directors  authorizing 
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the  iBaue  of  such  bonds;  (2)  that  the  holders  of  not  lees  than  two- 
thirda  of  the  stock  of  the  corporation  duly  consented  to  the  execu- 
tion of  such  mortgage  or  resolution  of  directors  authorizing  the 
issue  of  such  bonds  of  such  corporation;  and  (3)  that  if  the 
corporation  be  a  railroad  corporation  the  certificate  shall  have 
indorsed  thereon  the  approval  of  the  Board  of  Railroad  Commis- 
siouers,  which  last  provision  was  changed  so  as  to  require  approval 
of  the  Public  Service  Commission  when  the  Stock  Corporation 
Law  was  re-enacted  under  chapter  61  of  the  Laws  of  1809, 
Except  as  provided  in  the  amendments  referred  to,  the  substance 
of  the  original  enactment  of  flection  2  of  the  Stock  Corporation 
Law  has  not  been  changed,  and  obtains  to-day  in  section  6  of  said 
law. 

Under  chapter  377  of  the  Laws  of  1897,  subdivision  10  of 
section  4  of  the  Kailroad  Law  was  amended  in  other  respects  as 
follows : 

"  But  no  such  mortgag,',  except  purchase  money  mortgages,  ahall 
be  issued  without  either  the  consent  of  the  stockholders  owning  at 
least  two-thirds  of  the  stock  of  the  corporation,  which  consent  shall 
be  in  writing,  and  shall  be  filed  and  recorded  in  the  office  of  the 
clerk  or  register  of  the  county  where  it  has  its  principal  place  of 
business ;  or  else  the  consent  by  their  votes  of  stockholders  owning 
at  least  two-thirds  of  the  stock  of  the  corporation  which  is  repre- 
sented and  voted  upon  in  person  or  by  proxy  at  a  meeting  called  for 
that  purpose  upon  a  notice  stating  the  time,  place  and  object  of  the 
meeting,  served  at  least  three  weeks  previously  upon  each  stock- 
holder personally,  or  mailed  to  him  at  his  postofflce  address,  and 
also  published  at  least  once  a  week  for  three  weeks  successively  in 
some  newspaper  printed  in  the  city,  town  or  county  where  auch 
corporation  has  its  principal  office ;  and  a  certificate  of  the  vote 
at  such  meeting,  signed  and  sworn  to  by  the  chairman  and  seoretarj 
of  such  meeting,  shall  be  filed  and  recorded  as  aforesaid." 

In  the  meantime  it  had  apparently  been  determined  by  the 
Appellate  Division  that  section  2  of  the  Stock  Corporation  Law 
applied  to  railroad  corporations  {General  Electric  Co.  v.  Wight- 
man,  3  App.  Div,  118) ;  and  this  conclusion  was  reiterated  by  the 
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same  court  in  1898  (Flynn  v.  Coney  Island  &  B.  R.  R  Co.,  26 
App,  Div.  416).  Presumably  with  these  decisions  in  view  it  was 
anacted,  tinder  chapter  583  of  the  Laws  of  1899,  that  "  section  2 
of  the  Stock  Corporation  Law  shall  not  apply  to  railroad  cor^ 
porationej"  and  fluch  non-applicability  of  section  2  was  reiterated 
and  expreealy  reenacted  in  chapter  482  of  the  Laws  of  1900. 
But  in  1902,  subdivision  10  of  section  8  of  the  Railroad  Law 
(in  which  the  provision  making  section  2  of  the  Stock  Corpora- 
tion Law  not  applicable  to  railroad  corporations  had  been  there- 
tofore included)  was  amended  by  chapter  504  of  the  laws  of  that 
year  entitled  "An  act  to  amend  the  Railroad  Law  so  as  to  har- 
monize the  provisions  thereof  with  the  provisions  of  the  Stock 
Corporation  Law  craiceming  mortgages."  Under  this  amend- 
ment of  the  act,  the  words  "  and  a  certificate  of  the  vote  at  such 
meeting,  signed  and  sworn  to  by  the  chairman  and  the  secretary 
of  such  meeting,  shall  be  filed  and  recorded  as  aforesaid,"  were 
changed  to  read  "  and  a  certificate  of  the  vote  at  such  meeiting 
shall  be  signed  and  sworn  to  and  shall  be  filed  and  recorded  as 
provided  by  section  2  of  the  Stock  Corporation  Law,"  while  the 
provision  in  regard  to  the  non-applicability  of  section  2  of  the 
Stock  Corporation  Law  to  railroad  corporations  was  striekem 
out,  and  has  never  since  been  reenacted. 

From  the  foregoing  it  would  seem  there  can  be  no  doubt  that 
mortgages  of  a  railroad  corporation  must  be  consented  to  by  the 
owners  of  at  least  two-thirds  of  the  capital  stock  of  the  corporation. 
But  it  is  urged  by  counsel  that  under  subdivision  10  of  section  8 
of  the  Railroad  Law  the  consent  of  stockholders  owning  two-thirds 
of  the  stock  represeuted  at  a  meeting  called  for  this  purpose  is 
sufficient  to  authorize  the  making  of  audi  a  mortgage  by  virtue  of 
a  decision  of  the  Court  of  Appeals,  which  so  construed  an 
analogous  provision  of  the  statute  in  reference  to  leases  by  rail- 
road corporations.  Continental  Insurance  Company  v.  N.  T.  & 
H.  R  R  Co.,  187  N.  Y.  225.  We  are  satisfied  that  a  caroful 
examination  of  the  statutes  involved  and  of  the  chronology  and 
other  circumstances  of  their  original  enactment  and  growth  and  of 
their  presemt  form  most  lead  to  a  different  conclusion;  and  that 
Staib  Deft.  Bdt. — Vol.  T  20 
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in  the  foregoing  brief  recital  of  the  history  of  the  law  will  be 
found  the  moat  conviDcing  and  unanswerable  evidence  of  the 
intent  of  the  legislature  as  finally  expressed  in  the  reenactment 
in  1909  in  its  present  form  of  section  2  (now  section  6)  of  the 
Stock  Corporation  Law,  and  the  similar  reenactment  in  1910  of 
Bubdiviaion  10  of  section  8  of  the  Railroad  Law  in  its  presrait 
form.  In  the  caae  of  Continental  Insurance  Company  v.  N.  Y.  & 
H.  E.  K  Co.,  above  referred  to,  the  question  was  as  to  the  l^ality 
of  a  railroad  lease  which  had  not  received  the  consent  of  the 
owners  of  two-thirds  of  the  stock  of  one  of  the  contracting  coi^ 
poraticms.  This  case  was  decided  in  1907,  and  the  essential  pro- 
visions of  the  Bailroad  Law  which  at  that  time  governed  the 
making  of  leasee  by  railroad  corporations  (section  78,  now  section 
148,  of  the  Railroad  Law)  were  as  follows: 

"Any  railroad  corporation  within  this  State  may  contract  with 
any  other  such  corporation  for  the  use  of  their  respective  roads, 
and  if  such  contract  shall  be  a  lease  for  a  longer  period  than  one 
year  it  shall  not  be  binding  or  valid  unless  approved  by  the  votes 
of  stockholders  owning  at  least  two-^irds  of  the  stock  of  each 
corporation  which  is  represented  and  voted  upon  in  person  or  by 
proxy  at  a  duly  authorized  meeting  of  the  stockholders;  and  there 
shall  be  indorsed  upon  the  contract  a  certificate  of  the  secretaries 
of  the  respective  corporations  to  the  effect  that  the  same  has  been 
approved  by  such  votes  of  the  stockholders." 

It  must  be  admitted  that  with  r^ard  alone  to  the  precise  word- 
ing of  the  requirement  as  to  consent  given  at  a  stockholders' 
meeting  there  is  no  essential  difference  between  the  language  used 
in  the  requirement  of  the  Railroad  Law  as  to  leases  and  that  used 
in  subdivision  10  of  section  8  of  the  same  law  in  reference  to 
mortgagee.  But  in  view  of  the  first  clause  of  the  provision  relating 
to  mortgages,  which  is  not  found  in  the  provision  in  regard  to 
leases,  and  which  ao  plainly  discloses  that  it  is  the  consent  of 
stockholders  owning  two-thirds  of  the  stock  of  the  corporation 
which  is  required;  and  especially  in  view  of  the  final  clause  of 
the  requirement  as  to  mortgages  (also  absent  from  the  require- 
ment as  to  leases),  that  when  so  given,  either  in  writing  or  at  a 
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meeting,  such  consent  shall  be  certified  precisely  as  required  by 
aeetion  6  (formerly  eeetion  2)  of  the  Stock  Corporation  Law; 
which  latter,  as  must  be  admitted,  unequivocally  requires  certifica- 
tion that  the  "  holders  of  no  less  than  two-thirds  of  the  stock  have 
OHiaented;"  in  view  of  all  this  it  is  impossible  to  held  tiiat  the 
decision  in  Continental  Insurance  Co.  v.  N.  Y.  &  H,  R.  R.  Co., 
above  cited,  controls  in  this  case,  or  that  it  would  be  regarded  as 
controlling  by  the  court  of  last  resort  itself  if  called  upon  to  detei^ 
mine  the  question. 

We  are  convinced  that  under  the  existing  statute  of  this  State 
no  mortgage  of  its  property  by  a  railroad  corporation  can  become 
effective  or  should  be  approved  by  this  Commission  unless  and 
until  consented  to  by  the  owners  of  two-thirds  of  the  capital  stock 
of  the  corporation. 

The  total  number  of  shares  of  Erie  Railroad  Company  capital 
stock  outstanding  is  l,7(j:i,713,  two-thirds  of  which  is  1,175,142; 
whereas  the  owners  of  only  1,040,390  shares  voted  in  favor  of 
the  proposed  modification  of  mortgage  and  issue  of  convertible 
bonds  thereunder  at  the  special  meeting  of  stockholders  on  Febru- 
ary eighteenth  last.  Said  meeting  was  first  adjourned  to  February 
twenty-fifth,  and,  as  declared  by  the  corporation,  such  adjourned 
special  meeting  was  by  vote  of  the  owners  of  1,040.3110  shares  of 
stock  then  present,  further  adjourned  to  March  third,  on  which 
last  mentioned  date  there  were  present  in  person  or  by  proxy  stock- 
holders owning  1,183, 8.">8  shares  of  the  outstanding  capital  stock, 
being  8716  shares  in  excess  of  two-thirds  thereof.  All  of  the  stock 
thuB  present  voted  in  favor  of  the  propositions  now  under  con- 
sideration. Messrs.  Vcnnor  and  Robinson,  however,  insist  that 
the  adjourned  3pe<'ial  meeting  of  February  twenty-fifth  had  been 
duly  and  lawfully  adjourned  to  April  twenty-fifth  next,  before 
the  majority  interests  attempted  to  organize  their  aforesaid  meet- 
ing, which  latter  was  accordingly  null  and  void.  The  material 
facts  in  regard  to  this  dispute  have  already  been  recited,  and  we 
are  unanimously  of  opinion  that  in  their  organization  and  conduct 
of  the  adjourned  special  meetings  of  February  twenty-fifth  and 
March   third  respectively,  as  certified  to  this  Commission,  the 
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majority  interests  acted  witiiin  their  rights,  and  accordingly  that 
there  is  siiifieient  proof  before  the  Commission  that  the  requisite 
consent  of  the  owners  of  two-thirda  of  the  capital  stock  of  the 
corporation  has  been  given  to  the  proposed  mortgage  and  issiie 
of  bonds  thereunder.  Any  other  determination  would,  in  our 
opinion,  be  a  gross  travesty  upon  justice,  and  would  justly  tend 
to  bring  this  Commission  and  the  very  idea  of  public  service 
regulation  into  disrepute.  The  by-law  under  which  the  Venner 
interests  ventured  to  adjourn  the  meeting  of  February  twenty- 
fifth  was  manifestly  thus  framed  so  that  less  than  a  quorum  of 
stockholders  might  keep  alive  an  initial  meeting  which  owing  to 
some  misunderstanding,  delay,  or  accident,  would  otherwise  go  by 
default  to  the  possible  serious  embarrassment  of  the  enterprise. 
The  by-law  referred  to  empowers  less  than  a  quorum  (fixed  at 
one-third  of  the  stock)  to  adjourn  a  stockholderB'  meeting  from 
time  to  time  "until  holders  of  the  amount  of  stock  requisite  to 
constitute  a  quorum  shall  attend,"  Under  an  emergency  such  iis 
occurred  in  this  case,  to  what  date  ought  an  adjournment  properlv 
have  been  taken  within  both  the  spirit  and  letter  of  the  by-law ; 
Manifestly  only  until  such  time  as  the  potential  interests  might 
be  expected  to  attend  prepared  to  consummate  the  interrupted  or 
unfinished  business  for  which  the  meeting  had  originally  been 
called.  But  these  opposing  stockholders,  aware  of  the  fact  that 
the  corporation  has  ten  millions  dollars  falling  due  April  first 
next,  in  part  to  meet  which  this  financial  plan  under  consideration 
had  been  unanimously  recommended  by  the  directors ;  that  owners 
of  more  than  a  majority  of  the  stock  of  the  company  had  con- 
sented to  the  plan,  but  that,  as  these  objecting  stockholders  had 
themselves  urged  before  this  Commission,  the  consent  of  owners 
of  rather  more  than  one  hundred  thousand  more  diares  of  stock 
was  still  required  to  make  the  plan  effective ;  and  that  under  the 
somewhat  peculiar  circumstances  then  existing  such  additional 
consents  could  be  effectively  manifested  and  certified  only  through 
the  medium  of  the  meeting  called  for  that  day  [February  twenty- 
fifth],  or  at  the  latest  at  a  meeting  to  be  held  on  some  date  during 
the  ensuing  two  weeks:  in  the  teeth  of  these' facts,  of  whioli  Qiej 
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must  have  been  fully  aware,  the  owners  and  representatives  of  two 
hundred  shares  of  the  stock  of  this  great  corporation,  with  its 
more  than  $176,000,000  of  stock  outstanding,  after  waiting  only 
t^vcnty  minutes  beyond  the  allotted  time  for  the  belated  quorum  to 
arrive,  deliberately  declared  the  meeting  adjourned  for  a  period 
of  two  months  —  that  is,  to  a  date  at  least  six  weeks  beyond  the 
latest  date  at  which  the  sole  object  of  the  meeting  could  be  pos- 
sibly accomplished !  Remaining  in  the  room,  nevertheless,  they 
were  present  when  a  few  moments  later  a  quorum  of  stockholders 
was  in  attendance  and  organized  a  meeting,  in  which,  although 
invited  to  participate,  the  two  minority  stockholders  declined  to 
take  any  part. 

What  the  courts  might  say  about  this  as  matter  of  technical 
right,  if  it  ever  should  reach  the  courts,  we  of  course  can  not  know. 
The  wise  man  can  only  surmise.  Quite  possibly  long  before  the 
questioi)  could  be  considered  by  an  authoritative  tribunal  the 
action  of  the  owners  of  more  than  two-thirds  of  the  capital  stock 
will  have  been  ratified  at  another  adjourned  meeting  to  be  held  at 
the  same  time  and  place  as  that  tixcd  by  the  opposing  interests  at 
the  "meeting"  which  tlioy  conducted  on  the  twenty-fifth  of 
February.  But  we  do  know  that  with  representatives  of  the  own- 
ers of  one  million  shares  of  stock  in  attendance,  at  the  place  duly 
fixed  for  a  meeting  of  stockholders,  almost  at  the  moment  when 
the  owners  of  only  200  shares  "  announced  "  to  themselves  that 
such  meeting  was  adjourned,  and  particularly  while  both  of  the 
participants  in  such  action  were  still  lingering  among  the  ruins, 
to  hold  that  they  had  accomplished  their  purpose  would  amount  to 
a  veritable  apotheosis  of  technicalities,  the  ascription  of  which 
this  Commission  prefers  should  be  assumed,  if  at  all,  by  some 
tribunal  other  than  itself.  For  us,  at  least,  to  say  that  the  entire 
management  of  a  great  corporation,  supported  by  at  least  $118,- 
000,000  in  amount  of  its  $  IT  6,000,000  of  capital  stock,  may  be 
thus  "  put  out  of  business,"  so  to  speak,  by  the  owners  of  200 
shares  of  said  stock,  would  even  in  these  days  of  battle,  murder, 
and  sudden  death,  be  too  abrupt  and  violent  a  reversal  of  that 
time  honored  albeit  highly  reprehensible  commonplace  that  the 
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minority  h&B  no  rights  which  the  majority  is  bound  to  respect.  We 
accordingly  hold  and  determine,  that  as  far  as  the  purposes  and 
requirements  of  this  Commission  at  least  are  concerned,  sufficient 
evidence  of  the  requisite  consent  of  stockholders  has  been  adduced, 
upon  the  understanding  that  the  giving  of  such  consents  shall  b« 
duly  certified  and  filed  by  the  corporation  as  required  by  law. 

We  are  thus  finally  led  to  a  consideration  of  the  question  whether 
under  all  the  circumstances  of  this  case  the  issuance  of  bonds  which 
may  be  converted  into  twice  as  much  stock  as  the  face  value  of 
the  bonds  should  properly  be  authorized  by  this  Commission. 

It  is  provided  in  subdivision  10  of  section  8  of  the  Railroad 
Law  that  "  when  authorized  by  the  stockholders'  consent  to  any 
bonds  made  or  issued  under  this  section,  the  directors  under  such 
regulations  as  they  may  adopt  may  confer  on  the  holder  of  any 
Bucli  bond  the  right  to  convert  the  principal  thereof,  after  two  and 
not  more  than  twelve  years  from  the  date  of  the  bond,  into  stock 
of  the  corporation,  at  a  price  fixed  by  the  board  of  directors,  which 
may  be  either  par  or  at  a  price  not  less  than  the  market  value 
thereof  at  the  date  of  such  consent  to  such  bonds."  It  has  been 
urged  in  this  proceeding  that  under  the  statute  just  quoted,  any 
conversion  of  bonds  into  stock  must  be  at  a  price  not  less  than 
par,  although  in  a  proper  case  the  price  may  be  fixed  at  more  than 
par.  Such  a  construction,  in  our  opinion,  would  both  violate 
common  sense  and  be  contrary  to  the  manifest  intent  of  the 
statute.  It  is  inconceivable  that  if  the  legislature  had  intended  to 
prohibit  conversion  of  bonds  into  stock  at  a  rate  less  than  par  it 
would  have  used  the  language  above  quoted.  Moreover,  if  intended 
only  to  authorize  conversion  at  the  par  value  of  the  stock,  or  in 
excess  therenf,  the  provision  of  the  statute  would  have  been  abso- 
lutely unneccssHry,  because  without  any  statutory  permission  the 
corporation  would  be  authorized  to  sell  its  stock  at  par  and  devote 
the  proceeds  to  purchase  of  its  bonds  —  which  transaction  would 
amount  to  a  convei'sion  of  the  bonds  into  stock;  and  similarly 
there  would  be  absolutely  no  occasion  for  creating  by  statute  the 
])rivilege  of  converting  the  bonds  into  stock  at  a  higher  price  than 
par,  when  such  conversion  might  unquestionably  have  been  accom- 
plished without  statutory  authority.     So  that  the  conclusion  is 
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inevitable  that  the  sole  intent  of  the  provision  in  question  was  to 
authorize  conversioa  of  railroad  corporate  bonds  into  stock  of  the 
corporation  at  any  rate  whatsoever  not  less  than  the  market  value 
of  the  stock  at  the  time  the  stockholders'  consent  to  such  conversion 
was  given ;  so  that  what  the  corporation  has  thus  far  done,  as  veH 
as  what  is  now  proposed  in  this  respect,  is  in  our  opinicm  unques- 
tionably l^al. 

When  this  question  was  under  discussion  at  a  hearing  in  the 
case,  it  was  frankly  conceded  by  counsel  that  this  feature  of  the 
plan  was  not  advanced  by  the  corporation  as  an  ideal  method  of 
corporate  financing  and  perhaps  ought  not  to  be  accepted  imder 
any  other  than  compelling  circumstances,  which  conclusion  it  may 
be  observed  is  unreservedly  shared  by  this  Commission.  In  gen- 
eral, it  must  be  conceded  that  a  privilege  to  the  purchasers  of 
bonds  to  exchange  the  same  for  stock  at  fifty  dollars  per  share  is 
had  in  principle,  and  may  be  not  unfairly  regarded  as  a  device  in 
line  with  those  which  decorated  some  of  the  most  unfortunate 
adventures  in  railroad  and  other  corporate  financing  in  an  age 
which,  let  us  hope,  has  in  such  respects  passed  away,  forever.  But 
after  a  most  careful  examination  into  the  genera!  situation  of  the 
Erie  Kaitroad  C<ttnpany,  of  the  problems  which  are  confronting  it, 
and  of  the  financial  necessities  which  attend  its  proper  manage- 
ment and  hoped  for  successful  development,  we  have  not  been  able 
to  escape  the  conclusion  that  here  are  to  be  found  those  very  com- 
pelling circumstances  which  justify,  if  the  same  ever  can  be  justi- 
fied, this  particular  feature  of  the  financial  plan  under  considera- 
tion. We  are  of  course  naturally,  and  as  it  seems  to  us  properly, 
fortified  in  this  conclusion  by  the  fact  that  the  board  of  directors 
of  the  cranpany  has  unanimously  approved  the  plan  and  certified 
to  us  that  in  their  opinion  its  adoption  will  be  for  the  beet  intei^ 
esta  of  the  corporaticm.  We  are  also  advised  that  in  the  judgment 
of  competent  banking  authorities  it  has  not  proved  possible  to 
formulate  any  other  plan  which  would  at  once  meet  the  necessities 
of  the  case  and  become  measurably  successful.  The  views  of  the 
directors  have  been  plainly  brought  to  the  attention  of  the  stock- 
holders ;  and  not  only  has  the  general  plan  in  its  every  particular 
been  approved  by  the  owners  of  more  than  two-thirds  of  the  out- 
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BtandiBg  atock  of  the  compan;,  but  as  far  as  the  record  diaclosea 
or  the  CommiaaioD  has  been  advised,  it  has  been  formally  opposed 
only  by  the  owners  of  200  shares  of  the  stock  of  the  company, 
which  atock  seems  to  have  been  transferred  to  them  of  record 
as  late  as  December  31,  1915;  and  informally  opposed  only 
by  the  owner  of  50  shares- of  the  company's  stock,  whose  objection 
as  set  forth  in  a  letter  addressed  to  the  Commission  is  that  '*  No 
Btock,  common  or  preferred,  should  be  issued  unless  the  company 
has  received  the  par  value  thereof,  eitlier  in  cash  or  property,  or 
unless  your  Honorable  Commissifm  has  given  its  permission  to 
isBue  such  stock  at  a  less  rate  than  the  par  value  thereof  "■  In 
view  of  the  foregoing,  it  would  seem  that  there  is  at  least  no  such 
objection  on  the  part  of  the  owners  of  the  property  to  what  has 
been  proposed  by  the  directors  as  would  indicate  that  the  stock- 
holders of  the  company  are  not  substantially  in  accord  with  the 
management  in  respect  of  this  plan. 

It  is,  moreover,  to  be  observed  that  with  a  corporate  surplus  of 
$47,792,263.46,  of  which  about  $7,500,000  is  represented  by  sink- 
ing fund  reserve,  leaving  over  $40,000,000  as  the  balance  of  profit 
and  loss  (as  appears  from  the  balance  sheet  of  October  31,  1915, 
filed  with  this  Commiaaion)  :  even  if  the  entire  $28,000,000  of 
bonds  now  proposed  to  be  issued  shall  be  converted  into  stock  at 
$50  per  share,  the  corporation  is  in  position  to  account  properly 
for  such  discount  on  the  stock  to  he  issued,  under  the  classification 
of  accounts  which  control  in  such  a  case.  This  company  has  assets 
in  excess  of  liabilities  sufficient  to  enable  it  to  place  lOO  per  cent 
of  property  back  of  all  the  $56,000,000  of  stock  which  must  be 
issued,  if  all  of  the  aforesaid  bonds  shall  be  presented  for  con- 
version at  the  rate  stated.  In  other  words,  as  fast  as  auch  bonds 
shall  bo  actually  converted  into  stock  the  discount  on  the  transac- 
tion must  properly  be  charged  directly  to  the  company's  profit  and 
loss  account,  which  is  at  present  sufBcient  to  meet  the  entire  bur- 
dea  of  such  discount  and  still  maintain  a  surplus  balance  of 
approximately  $12,000,000. 

The  application  should  accordingly  be  granted  and  proper 
orders  entered  forthwith. 

All  concur, 

D,gH,zedr,yGOOgIe 
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Tn  the  Katter  of  the  Petition  of  the  'Rooklaitd  Light  aotj 
PowEB  Company,  under  Section  69  of  the  Public  Service  Com- 
misaions  Law,  for  Authority  to  Issue  $100,000  in  5  per  cent 
bonds  to  be  secured  by  an  existing  mortgage.  Substitute  Peti- 
tion Asking  for  Cousrat  to  Issue  $200,000  Common  Capital 
Stock 

Case  No  6110 

(Public  Serrice  Commieaion,  Second  District,  March  U,  1916) 

Etoctric  power  cotnpaniM  —  ftpplicatioa  of  Bocfcland  Ligbt  and  Power  Com- 
pan7  f  01  Hitrt  to  isane  an  additional  amount  at  ita  common  capital  atock 
to  be  sold  at  not  leia  than  pai. 

The  petitioner  herein,  the  Rockland  Light  and  Power  Company, 
originally  saked  permiBaion  to  lESiie  9100,000  of  ita  common  capital  stock 
to  be  sold  at  not  leaa  than  par;  the  procecda  to  be  used  to  diacharge 
existing  obligatioua,  trcaaury  reimbursements  and  for  pri>poaed  conatnic- 
tion  and  extensiona.  By  a  Eubatitute  petition  filed  January  IB,  1016, 
the  amount  aaked  for  was  increased  to  the  eum  of  $200,000  for  the 
same  and  similar  purposes  and  with  the  same  restrictions. 

By  the  Couuission. — Ordered  as  follows: 

1.  That  the  Rockland  Light  and  Power  Company  is  hereby 
authorized,  pursuant  to  the  provisions  of  section  69  of  the  Public 
Service  Commissions  Law,  to  issue  $200,000  par  value  of  its 
common  capital  stock  which  shall  be  sold  at  a  price  not  less  than 
the  par  value  thereof, 

2.  That  said  stock  of  the  par  value  of  $200,- 

000  so  authorized  or  the  proceeds  thereof 

to  the  amount  of $200,000  00 

riiall  be  used  solely  and  exclusively  for 

the  following  purposes: 
(a)  For  the  discharge  of  obliga- 
tions outstanding  December  31, 
1915,  B8  detailed  in  schedule  I 
of  the  petition,  or  their 
lenewalfl $162,000  00 
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(6)  For  the  reimbursement  of 
the  treasury  of  the  petitioner 
for  moneys  actually  expended 
from  income  for  the  acquisition 
of  fixed  assets  from  December 
31,  1912,  to  November  30, 
1915,  not  obtained  from  the 
issue  of  stocks,  bonds,  notes  or 
other  evidence  of  indebtedneas 
of  such  corporation 25,234  81 

(c)  For  proposed  construction, 
oompJetion,  extension  and  im- 
provement of  the  petitioner's 
facilities  now  nnder  way  as  de- 
tailed in  schedulee  O,  F  and  Q 

the  petition  herein 123,374  79 

«310,6 


Amount  unprovided  for $110,609  60 

in  so  far  as  the  same  may  be  applicable  provided: 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied  on 
such  new  construction  summarized  in  subdivision  (c)  hereof  only 
in  90  far  as  the  same  is  a  real  increase  in  the  fixed  capital  of  the 
petitioner  and  not  a  replacement  of  any  part  of  such  fixed  capital 
or  substitution  for  wasted  capital  or  other  loss  properly  chaigeable 
to  income  in  accordance  with  the  definitions  contained  in  the 
uniform  system  of  accounts  for  electrical  corporations  adopt«d 
by  this  Commission, 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  sum  in  excess  of  the  amount  set  opposite  such  purpose. 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  services  or  engineering  in  connection  with  such  construction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  r^ful'"' 
employees  and  oflficers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work. 
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(4)  That  if  there  ahall  be  required  for  any  of  the  aforesaid 
purposes  subject  to  the  liaaitations  herein  contained,  a  sum  leas 
than  the  amount  set  opposite  thereto,  no  portion  of  Bald  amount 
over  the  actual  cost  thereof  bo  required  shall  be  used  for  any  puj> 
poee  without  the  further  order  of  this  Commission. 

3.  That  if  the  eaid  stock  of  a  total  par  value  of  $200,000 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $200,000,  no  portion 
of  the  proceeds  of  such  sale  in  ejceess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  the  further  order  of  the 
Commission. 

4.  That  the  Rockland  Light  and  Power  Company  shall  for  each 
three  months'  period  ending  June  thirtieth,  September  thirtieth 
and  December  thirty-first,  and  March  thirty-first,  file  not  more 
than  fifteen  days  from  the  end  of  such  period  a  verified  report 
showing, — 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  su<^  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition ; 

(h)  To  whom  such  securities  were  sold ; 

(o)  What  proceeds  were  realized  from  such  sale ; 

(d)  Any  other  terms  and  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  sold  or  disposed  of  in  accordance  with  the 
authority  contained  herein,  and  if  during  any  period  no  securities 
were  sold  or  disposed  of,  the  report  shall  set  forth  such  fact 

5.  That  the  Eockland  Light  and  Power  Company  shall  for  each 
six  months'  period  ending  June  thirtieth  and  December  thirty- 
first,  file  not  more  than  thirty  days  from  the  end  of  such  period  a 
verified  report  showing : 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  securities 
herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  system 
of  accounts  for  electrical  corporations  the  expenditures  for  sneh 
purposes  have  been  charged,  giving  all  the  details  of  any  credits 
to  fixed  capital  in  connection  with  such  expenditures. 
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(b)  A  amnmary  of  the  expenditures  for  each  of  Buch  purposes 
during  the  period  cov^ywi  by  the  repor* 

(c)  A  summary  showing  the  distribution  by  accounts  provided 
in  tiie  uniform  system  of  accounts  of  the  expenditures  during  such 
period. 

In  reporting  under  suhdivisiona  (b)  and  (c)  of  this  clause  there 
shall  be  further  shown  the  expenditures  of  the  proceeds  of  the 
bonds  herein  authorized  to  the  beginning  of  the  period  reported 
on  and  a  total  showing  such  expenditures  to  the  end  o£  the  period, 
together  with  a  statement  of  the  balances  in  the  fixed  capital 
accounts  as  of  the  beginning  and  ending  of  such  period. 

6.  That  this'  proceeding  shall  bo  and  hereby  is  continued  on 
the  records  of  the  Commission  until  the  examination  which  is  now 
being  made  of  the  books,  accounts  and  affairs  o£  the  petitioner 
herein  shall  have  been  concluded  and  the  corrections,  if  any, 
which  are  found  necessary  by  reason  of  such  examination  shall 
have  been  made  in  the  accounts  of  said  company. 

7,  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  that  tlie  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before 
any  securities  are  issued  pursuant  hereto  and  within  thirh'  days 
of  the  service  hereof,  the  said  company  shall  file  with  the  Com- 
mission a  satisfactory  verified  stipulation  duly  authorized  by  its 
board  of  directors  accepting  this  order  with  all  its  terms  and  con- 
ditions, and  such  order  shall  be  void  and  of  no  force  or  effect  until 
such  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
the  Commission  the  money  to  be  procured  by  the  issue  of  said 
stock  herein  authorized  is  reasonably  required  for  the  purposPB 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  the  New  York  Cbnteal  and 
Hudson  RrVEa  Raileoad  Company  for  the  Elimination  of  the 
Grade  Crossing  of  Shatzell  Street  over  Ita  Track  at  Ithineeliff 

Case  No.  2583 

(Public  Service  Coimniasion,  Second  District,  March  16,  1916) 

Uodlfic«tion  of  the  order  made  Jose  13,  igia,  in  tlie  above  entitled  matter  for 
the  abolition  of  the  SbatzeQ  stieet  grade  croHing  of  the  petitioning 
railroad. 

The  oTergrada  crossing  of  its  approach  together  with  the  new  station 
at  BhinediS  have  been  built  with  tlie  approval  of  the  Commission.  On 
account,  however,  of  the  steep  graileij  on  Hutton  and  Corning  streets 
the  use  of  those  streets  by  vehicles  has  bocn  found  to  be  dangerous  and 
the  object  of  the  present  petition  is  to  secure  the  conatruction  of  a  new 
approach  through  land  which  the  owner  haa  ofTered  to  donate  to  the 
town  for  that  purpose. 

Bt  the  Commission. —  On  June  13,  1912,  this  Commission 
in  the  ahove  entitled  matter  ordered  that  the  Shatzell  street  grade 
crossing  of  the  Kew  York  Central  and  Hudson  River  railroad  be 
abolished,  and  that  highway  traffic  be  diverted  to  a  new  overgrade 
crossing  to  he  constructed  about  500  feet  north  of  the  old  grade 
crossing,  said  ovetgrade  crossing  to  be  located  approximately  in 
line  with  a  continuation  of  Hutton  street.  The  railroad  company 
proposed  to  build  a  new  passenger  station  adjacent  to  the  eaetery 
end  of  such  overgrade  crossing,  to  construct  a  new  station 
approach,  and  to  provide  other  station  facilities.  At  the  various 
hearings  in  the  proceeding  the  advisability  of  having  a  new 
approach  to  the  new  station,  extending  northerly  from  the  new 
station  grounds  through  what  is  known  as  the  Holiday  farm  and 
joining  the  main  highway  between  Rhinecliff  and  the  village  of 
Rhinebeck,  known  as  Orchard  street,  was  recognized,  as  shown 
by  paragraph  (<2)  of  the  order  of  June  13,  1912,  said  paragraph 
being  as  follows: 
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"  (d)  That  a  northerly  approach  through  the  Holiday  farm 
ia  desirable  to  give  proper  access  to  the  overhead  bridge  croseing, 
and  said  approach  should  be  included  as  part  of  the  expwise  of 
elimination  provided  the  land  there  can  be  acquired  at  a  reason- 
able amount.  The  price  of  $25,000  for  this  right  of  way  as 
shown  by  the  record  is,  however,  too  great  to  justify  the  Commis- 
sion in  providing  said  approach  as  part  of  the  present  order. 
These  proceedings  may,  however,  be  reopened  on  application  from 
the  railroad  company,  the  town  board  of  Khinebeck,  or  the  Public 
Service  Commission  on  its  own  motion,  if  it  appears  later  that 
arrangements  have  been  made  for  the  purchase  of  said  right  of 
way  at  a  price  which  will  justify  the  State  in  contributing  its 
share  to  the  cost  of  such  approach." 

The  overgrade  crossing  and  its  approaches,  together  with  the 
new  station,  have  been  built,  and  are  and  for  some  time  have  been 
in  use,  the  completed  work  having  been  approved  by  the  Commis- 
sion. On  account  of  the  steep  descending  grades  on  Hutton  and 
Coming  streets  (streets  running  in  an  easterly  and  westerly  direc- 
tion) from  Orchard  street  westerly  toward  the  new  station,  the  use 
of  these  streets  by  vehicles  is  considered  dangerous,  and  traffic 
from  the  north,  station  bound,  is  required  to  make  a  detour  via 
Shatzell  and  Charles  streets,  an  additional  distance  of  about  1,200 
feet,  the  turn  at  the  junction  of  these  two  streets  being  also  con- 
sidered dangerous  on  account  of  the  grade  of  Shatzell  street  and 
the  restricted  views. 

It  appears  from  a  petition  dated  July  26,  1915,  by  the  town 
board  of  the  town  of  Rhinebeek,  asking  for  a  reopening  of  this 
proceeding  and  for  an  order  requiring  the  construction  of  said  new 
approach  through  the  Holiday  farm,  that  the  ownership  of  this 
farm  has  since  the  issuance  of  the  original  order  passed  to  Mr. 
Vincent  Astor,  who  has  offered  to  donate  to  the  town  the  land 
necepsary  for  the  new  approach  dirough  that  farm  to  the  new 
station,  and  in  addition  proposes  to  donate  to  the  railroad  com- 
pany a  piece  of  land  lying  adjacent  to  and  northerly  of  the  exist- 
ing station  plaza  in  order  to  provide  additional  room  for  the 
turning  and  parking  of  vehicles.     Upon  this  petition  the  Conmiis- 
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Bion,  after  notice  to  all  parties  in  interest,  held  a  hearing  at 
Albany  on  October  19,  1915,  at  which  A.  Lee  Wager  and  John  E. 
Mack  appeared  for  the  petitioners;  George  H.  Walter  for  the 
New  York  Central  Railroad  Company,  not  in  opposition;  and 
Frank  E.  Wilson  for  certain  property  owners.  A  large  number 
of  residents  of  Rhinecliff  and  vicinity  waa  also  present,  although 
the  individual  appearances  were  not  noted.  There  was  no  opposi- 
tion to  the  proposed  construction,  which  is  shown  generally  upon 
a  plan  marked  "Applicant's  Ex.  No.  1,"  presented  at  the  hearing. 
A  conference  was  also  held  at  Albany  on  March  7, 191G,  Meesrs, 
Pottenburgh,  Wager,  and  Rapelje,  respectively  supervisor,  attor^ 
ney,  and  county  engineer,  representing  the  town ;  and  Messra. 
Walker,  attorney,  and  Dougherty,  district  engineer,  the  railroad ; 
at  which  the  town  agreed,  such  agreement  being  entered  upon  the 
minutes,  that  it  would  as  an  agent  for  the  railroad  company  grade 
and  construct  the  new  roadway  through  the  Holiday  farm  and 
build  the  necessary  retaining  walls  for  a  lump  sum  of  not  to 
exceed  $10,000,  everything  included:  said  sum  being  considerably 
less  than  the  coat  of  constructing  said  roadway  and  walls  as  esti- 
mated by  the  engineers  of  the  railroad  company  and  of  this  Com- 
mission. Upon  this  condition  the  railroad  company  thereupon 
agreed,  and  consent  thereto  was  entered  upon  the  minutes,  that  it 
would,  without  cost  to  either  the  State  or  the  town  of  Rhinebeck, 
transfer  title  to  a  strip  of  land  necessary  for  the  continuation  of 
said  new  roadway  across  its  station  lands  to  a  junction  with  Hut- 
ton  street ;  and  further  agreed  to  make  no  charge  for  any  of  the 
pavement  now  in  existence  upon  that  part  of  its  private  driveway 
located  upon  such  strip  or  for  the  retaining  wall  located  upon  the 
easterly  side  thereof.  It  was  further  mutually  agreed  between  the 
railroad  company  and  the  town,  such  agreement  being  entered  on 
the  minutes,  that  owing  to  the  additional  surface  water  which 
the  existing  drainage  system,  constructed  and  paid  for  by  the  rail- 
road company,  lying  to  the  west  of  the  proposed  highway,  will  be 
required  to  carry,  to  the  character  of  the  material  through  which 
the  new  highway  will  pass,  and  to  the  expense  which  the  railroad 
company  has  already  incurred  in  ita  construction,  the  future  cost 
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of  maiotaining  such  portion  of  the  existing  drainage  system 
shall  be  borne  in  equal  amounts  by  the  railroad  company  and  the 
town ;  that  the  railroad  company  reserves  the  right  to  furnish  the 
labor,  material,  and  supervision  necessary  for  the  maintenance 
of  that  part  of  the  drainage  system  within  the  limits  of  its  private 
property  and  westerly  of  the  proposed  highway.     Therefore 

Ordered:  1.  That  the  petition  be  and  it  hereby  is  granted, 
and  that  a  new  station  approach  through  the  Holiday  farm  be 
constructed  and  the  plaza  at  the  station  be  widened  substantially 
as  shown  upon  general  plan  Exhibit  No.  1  of  October  19,  1915. 
The  new  roadway  shall  join  the  present  station  approach  at  the 
existing  turn  on  the  continuation  of  Charlea  street,  and  proceed 
thence  in  a  northerly  direction  to  a  junction  with  Orchard  street 
at  a  point  a  short  distance  north  of  the  present  junction  of  said 
Orchard  street  with  the  private  roadway  at  present  leading  to  the 
Holiday  farm.  Beginning  at  the  southerly  or  station  end,  the 
new  highway  shall  be  graded  level  around  the  turn ;  thence  pro- 
ceeding northerly  its  grade  shall  ascend  at  the  rate  of  about  7  per 
cent  a  distance  of  about  810  feet;  thencecontinuing  to  ascend 
on  about  a  3.3  per  cent  grade  about  320  feet  long;  thence  descend- 
ing on  about  a  6^^  per  cent  grade  to  the  junction  with  Orchard 
street;  it  being  understood  that  vertical  curves  not  leas  than  50 
feet  long  connect  all  changes  in  rates  of  grade.  The  new  hi^- 
way  shall  be  graded  to  a  width  of  30  feet  for  a  distance  of  about 
400  feet  from  its  southerly  end,  and  for  the  balance  of  the  dis- 
tance to  a  width  of  25  feet.  Gutters  eighteen  inches  wide  on  each 
side  of  the  roadway  shall  be  provided,  making  the  widths  available 
for  traffic  27  feet  and  22  feet  respectively.  A  retaining  wall  on 
the  east  side  of  this  new  road  at  its  aoutherly  terminus  shall  be 
constructed  of  such  dimensions  as  may  be  found  requiaite.  An 
additional  area  of  form  and  dimensions  approximately  as  shown 
on  said  plan,  and  which  is  to  constitute  an  addition  to  the  station 
plaza,  shall  be  graded,  paved,  and  otherwise  improved  to  cor- 
respond with  the  improvements  on  the  station  plaza  as  it  exists  at 
the  present  time,  the  cost  of  such  work  to  be  a  proper  charge  upon 
the  improvememt  herein  provided  for. 


,dr,yGoogIe 


Petition  of  New  Tobk  Cehteai.  &  H.  R.  R.  R;  Co.      821 

Public  Service  Commiiaion,  Second  District 

2.  That  the  town  of  Rhinebeck,  acting  a.e  agent  for  the  railroad 
company,  shall  in  compliance  with  its  agreement  construct  the 
new  roadway  as  heretofore  specified  for  a  lump  sum  of  not  to 
exceed  $10,000,  said  sum  to  include  all  charges  for  engineering 
as  heretofore  and  hereafter  incurred  by  the  railroad  company  and 
the  town,  coats  of  grading,  surfacing,  ditching,  drainage,  retaining 
walls,  dressing  of  slopes,  and  any  and  all  costs  necessary  to  con- 
struct a  roadway  satisfactory  to  the  town  authorities. 

3.  That  the  railroad  company  in  compliance  with  its  agreement 
shall  transfer  title  to  a  strip  of  its  land  for  a  continuation  of  the 
new  roadway  to  Hutton  street,  to  the  town  of  Rhinebeck,  and 
make  no  charge  against  either  the  town  or  the  State  for  such  land, 
the  pavement  on  the  existing  station  approach,  or  the  retaining 
wall  on  the  easterly  side  thereof. 

4.  That  the  drainage  from  the  proposed  new  roadway  through 
the  Holiday  farm  be  led  to  the  existing  drainage  system  owned 
by  and  upon  the  lands  of  the  railroad  company,  and  that  the 
cost  of  maintenance  of  said  existing  drainage  Systran  shall  be 
borne  by  the  railroad  company  and  the  town  of  Rhinebeck  in 
equal  amounts;  but  such  existing  drainage  system  being  on  the 
lands  of  the  railroad  company,  the  latter  shall  have  the  right  to 
furnish  the  labor,  materials,  and  necessary  supervision  for  such 
maintenance,  the  town  to  pay  one-half  the  cost  thereof  upen  rendi- 
tion of  bills  therefor. 

5.  That  in  accordance  with  the  aforesaid  consent  the  town  of 
Rhinebeck  shall  assume,  pay,  and  discharge  so  much  of  the  entire 
cost  and  expense  of  the  construction  and  work  herein  authorized 
and  provided  for,  except  the  extension  of  the  station  plaza,  includ- 
ing the  cost  of  any  lands,  rights,  or  easements  necessary  or 
required  for  the  purpose  of  carrying  out  the  provisions  of  this 
order,  and  of  any  land  or  other  damages  whatsoever  which  may 
arise  by  virtue  thereof,  as  shall  exceed  the  sum  of  $10,000,  which 
last  mentioned  sum  is  to  be  paid  by  the  railroad  company,  the 
town  of  Rhinebeck,  and  the  State  of  Kew  York  respectively,  in 
such  proportions  as  fixed  by  statute  in  such  case  made  and  pro- 
vided ;  this  order  being  granted  upon  the  express  condition  con- 
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Bented  to  by  the  railroad  compajiy  that  it  will  tranflfer  title  to  the 
town  of  Rhinebeck,  free  o£  cost  to  the  town  and  the  State,  a  strip 
of  land  neoeesary  for  the  continuation  of  the  new  roadway  herein 
provided  for  acrofls  ita  station  lands  to  a  junction  with  Hutton 
street,  and  that  it  will  make  no  charge  for  any  of  the  pavement 
now  in  existence  upon  such  strip  of  land  or  for  the  retaining  wall 
located  upon  the  easterly  »ide  thereof.  This  order  is  granted  upon 
the  further  express  condition  that  no  financial  liability  or  obliga- 
tion whatsoever  on  account  of  the  construction  of  such  roadway 
in  eioeea  of  on^quarter  of  $10,000  shall  attach  to  or  fall  upon  the 
State  of  New  York,  nor  an  amount  in  excess  of  one-half  of  said 
sum  of  $10,000  upon  the  railroad  company ;  or  that  any  part  of 
such  cost  exceeding  $10,000  shall  be  charged  upon  or  be  payable 
or  paid  out  of  any  moneys  which  may  have  been  or  may  be  appro- 
priated by  the  Legislature  of  the  State  of  New  York  for  the  pur- 
pose either  of  the  elimination  of  grade  crossings  or  of  the  recon- 
struction of  work  at  crossings  either  at  grade  or  otherwise. 

This  order  is  further  granted  upon  the  es5>re88  condition  that 
the  cost  of  construction  of  the  extension  of  the  station  plaza  shall 
be  borne  in  the  statutory  proportions  by  the  railroad  company, 
the  town  of  Rhinebeck,  and  the  State  of  New  York,  such  total 
cost  being  eetimated  at  about  $3,000. 

The  acceptance  of  this  order  by  the  parties  thereto  shall  be 
deemed  as  an  undertaking  on  their  part  respectively  to  save  the 
State  of  New  York  and  this  Commission  harmless  from  all  costs, 
expenses,  claims,  or  demands  whatsoever  on  account  of  the  con- 
struction of  the  roadway  through  the  Holiday  farm  in  excess  of 
onfr^uarter  of  the  sum  of  $10,000,  amounting  to  the  sum  of 
$2,600,  no  intwest  to  be  added. 
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In  the  Matter  of  the  Joint  Petition  of  Frank  L.  Mabon  and  the 
Union  Spbinqb  Light  and  Powbb  Compant  under  Section 
10,  Public  Semce  Commissitms  Iaw,  for  Consent  to  Transfer 
Franohiae,  Works  and  System  of  an  Electric  Plant,  Owned  by 
Maeon,  to  Said  Company,  and  Petition  of  the  Company  under 
Section  69  for  Authority  to  lasue  $20,000  Common  Capital 
Stock 

Case  No.  544 

<Piiblia  Service  CoDuniBsion,  Second  Diatriot,  March  16,  1916) 

Pumluioti  sranted  for  the  tmitfei  from  Fiank  L.  Much  ud  the  Union 
Spijiit*  Lizht  and  Pover  Compaar  of  an  dectilc  plant  and  diatribntloa 
■jitem  in  the  TiUage  of  Volon  Spiinsa,  Caynza  cenntj' 

The  petition  herein  wu  filed  September  4,  1916,  and  the  report  of 
the  CommieaioD'e  electrical  engineer  vraa  made  ae  of  data  October  15, 
191S,  and  a  BUpplemental  petition  was  filed  February  21,  1610.  The 
petition  for  allowing  the  tranafer  and  also  allowing  the  iaaue  of  the 
increased  capital  etodt  grant«d. 

Bt  the  Commission. —  Ordered  aa  follows: 

1.  That,  pursuant  to  the  provisions  of  section  70  of  the  Public 
Service  Commissions  Law,  the  consent  of  this  Commiesiou  is 
hereby  given  that  Frank  L.  Mason  may  transfer  to  the  Union 
Springs  Light  and  Power  Company  all  of  the  works,  system,  and 
property  owned  by  him,  consisting  of  an  electric  light  plant  and 
a  distribution  system  and  appurtenances  located  in  the  village 
of  Union  Springs,  Cayuga  county,  Stat«  of  New  York,  subject, 
however,  to  the  lien  of  two  mortgagee  aggregating  $10,000  and 
accrued  interest  thereon  not  to  exceed  the  additional  sum  of  $2,000, 
making  a  total  outstanding  obligation  secured  by  the  property  to 
be  transferred  not  more  than  $12,000  as  set  forth  in  petition 
herein. 

2.  That  the  Union  Springs  Light  and  Power  Company  is  hereby 
authorized,  pursuant  to  tiie  provisions  of  section  70  of  the  Public 
Service  Commissions  Law,  to  acquire  the  hereinbefore  described 
electric  plant  from  Frank  L.  Mason. 
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3.  That  the  Union  Springe  Light  and  Power  Company  ia  hereby 
authorized,  pursuant  to  the  proviaions  of  section  69  of  the  Public 
Service  Commissions  Law,  to  issue  $20,000  par  value  of  its  com- 
mon capital  stock,  which  shall  bo  sold  at  a  price  not  less  than  the 
par  Talue  thereof. 

4.  That  said  stock  of  the  par  value  of  $20,000  so  authorized, 
or  the  proceeds  thereof  to  the  amount  of  $20,000  shall  be  used 
solely  and  exclusively  for  the  acquisition  from  Frank  L.  Mason 
of  all  the  hereinbefore  described  electric  plant  subject  to  the  out- 
standing indebtedness  of  not  more  than  $12,000. 

5.  That  the  Union  Springs  Light  and  Power  Company  shall 
for  each  three  months'  period  ending  Jime  30th,  September  30th, 
December  31st  and  March  31st,  file  not  more  than  fifteen  days 
from  the  end  of  such  period  a  verified  report  showing, — 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  securities  were  sold ; 

(o)  What  proceeds  were  realized  from  such  sale; 
(d)  Any  other  terms  and  conditions  of  such  sala 
Such  reports  shall  continue  to  be  filed  unUl  all  of  said  securities 
shall  have  been  sold  or  disposed  of  tn  accordance  with  the  author- 
ity ecHitained  herein,  and  if  during  any  period  no  securities  were 
sold  or  disposed  o^  the  report  shall  set  forth  such  fact. 

6.  That  the  Union  Springs  Light  and  Power  Company  diall 
for  each  six  months'  period  ending  June  30th  and  December  Slst, 
file  not  more  than  thirty  days  from  the  end  of  such  period  a 
verified  report  showing: 

(a)  In  detail  the  amount  expended  for  the  purpose  specified 
heroin  during  such  period  of  the  proceeds  of  the  securities  herein 
authorized,  and  such  report  shall  show  for  said  purpose  to  what 
account  or  accounts  under  the  uniform  system  of  accounts  for 
electrical  corporations  the  expenditures  for  such  purpose  have 
been  charged. 

(b)  A  summary  of  the  expenditures  for  such  purpose  during 
the  period  covered  by  the  report. 

(c)  A  summary  showing  the  distributitHi  by  accounts  provided 
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in  the  uniform  system  of  accounts  of  the  expfflidituraa  during  such 
period. 

In  reporting  under  aubdivisiona  (b)  and  (c)  of  this  clause  there 
shall  be  further  shown  the  expenditures  of  the  proceeds  of  Uie 
stock  herein  authorized  to  the  be^nning  of  the  period  reported  on 
and  a  total  showing  such  expenditures  to  the  end  of  the  period 
together  with  a  statement  of  the  balances  in  the  fixed  capital 
accounts  as  of  the  beginning  and  ending  of  such  period. 

7.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorised  is  reasonably  required  for  the  purpose  ^>ecified 
in  this  order  and  that  snch  purpose  is  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petiticm  of  Olean  Electbio  Light  ahd 
PowEB  Company,  under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  $33,300  Preferred  Capital 
Stock  and  $126,000  in  5  Per  Cent  Forty-Year,  First  and 
Befunding  Mortgage  Bonds,  Series  "A" 

Case  No.  5384 

(Publio  Service  Commiuion,  Second  DlBtrict,  Hkrcli  16,  lOlS] 

ElectrJG  Ught  and  power  compuiiei  —  lune  of  bonds  and  piefened  atock  and 
atatement  of  reatrictioni  thereon. 

Od  October  1,  1913,  the  Olean  Electric  Light  and  Pover  Companj 
•ecured  permiaaion  trom  the  CommiBBion  to  iaaue  B  per  cent,  seriea  A, 
flrrt  and  refunding  mortgage  bonds  to  the  Guaranty  Trust  Company 
of  New  York,  oe  trustee,  with  the  usual  restrictions.  The  present  peti- 
tion IB  for  leave  to  now  Issue  flGtP.SOO  of  the  said  bonds  and  stock  for  the 
betterment  of  its  plant. 

The  petiti(«i  herein  was  filed  on  the  14th  of  January,  1916, 
and  the  Commission's  electrical  engineer  reported  thereon  Febru- 
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BTj  18,  1916-,  and  tlie  division  of  capitalizaticm  made  its  report 
in  the  eame  matter  an  March  7,  1916. 

By  thb  Comuissiok. —  Ord««d  as  followo: 

1.  That  the  Olean  Electric  Light  and  Power  Company  is  hereby 
authorized  pursuant  to  the  provieiona  of  section  69  of  the  Public 
Service  Commiaaiona  Law,  to  issue  $126,000  face  value  of  its  5 
per  cent  aeries  A  firat  and  refending  mortgage  bonds  under  a  cei- 
tain  indenture  given  to  the  Guaranty  Trust  Company  of  New 
York,  aa  trustee,  dated  the  lat  day  of  October,  1913,  to  aecure  an 
authorized  issue  of  a  total  face  value  of  $2,000,000. 

2.  That  the  Olean  Electric  Li|^t  and  Power  Company  is  hereby 
authorized,  pursuant  to  the  proviaiona  of  aection  69  of  the  Public 
Service  Commissiona  Law,  to  issue  $33,300  par  value  of  its  7  per 
cent  non-cumulative  preferred  capital  atock,  which  shall  be  aoU 
at  a  price  not  lees  than  the  par  value  thereof  to  give  net  pro- 
ceeda  of $33,300  00 

3.  That  said  bonda  of  the  total  fnce  value  of 
$126,000  shall  bo  sold  for  not  less  than  85  per  cent 
of  their  face  value  and  accrued  interest  to  give  net 

proceeds  of ■ 107,100  00 

4.  That  said  securities  of  the  par  value  of 
$159,300  so  authorized  or  the  proceeds  thereof  to 

the  amount  of $140,400  00 

shall  be  used  solely  and  excluaively  for  additions, 
bettermenta  and  extensions  made  and  to  be  made 
to  the  plant  and  property  of  the  petitioner  as  de- 
tailed in  Schedule  "A"  attadied  to  t^e  petition 
herein  as  follows : 
"  (a)    Power  plant  building $18,660  00 

(b)  Fumacea,  boilers  and  accessories.    36,800  00 

(c)  Steam  engines 16,900  00 

(d)  Electric  generatora   10,425  00 

(e)  Accessory   electric    power   equip- 

ment          1,000  00 
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(f)  Sub-station    power   plant    eqaip- 

ment $400  00 

(g)  DamB,  canals  .Bod  pipe  lines 4,500  00 

(h)    Poles  and  fixtures 3,950  00 

(i)     Line  distribution  syrtem 12,000  00 

fj)     Line  transformers  and  devices. .  8,300  00 

(k)    Electric  services  6,000  00 

(1)     Electric  meters 6,500  00 

(m)   Municipal  street  lighting  system.  7,000  00 
(n)    Engineering  and  superintendence, 

contingencies  and  miscellaneous 

expenditures 8,000  00 

$140,436  00 

Amount  anprofided  for $35  00 


in  BO  far  as  the  same  may  be  applicable;  provided: 

(1)  That  such  securities  or  the  proceeds  thereof  ^all  be  applied 
on  such  new  construction  summarized  above  only  in  so  far  as  the 
same  is  a  real  increase  in  the  fixed  capital  of  the  petitioner  and 
not  a  replacement  of  any  part  of  such  fixed  capital  or  substitution 
for  wasted  capital  or  other  loss  properly  chargeable  to  income  in 
accordance  with  the  definitions  contained  in  the  uniform  system 
of  accounts  for  electrical  corporations  adopted  by  this  Commission. 

(2)  That  there  shall  not  be  expended  for  any  of  such  purposes 
a  sum  in  excess  of  the  amount  set  opposite  such  purpose. 

(3)  That  there  shall  be  no  charges  to  fixed  capital  on  account  . 
of  services  or  engineering  in  connection  with  such  ewistruction 
except  in  so  far  as  the  same  shall  not  be  performed  by  the  r^ular 
employees  and  officers  of  the  company,  or  by  such  officers  and 
employees  who  have  been  especially  assigned  to  such  construction 
work. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes  subject  to  the  limitations  herein  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shall  be  used  for  any 
purpose  vrithout  the  further  order  of  this  Commission. 
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5.  That  if  the  said  securities  of  a  total  par  value  of  $159,300 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  ^140,435  no  portion 
of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  pui-pose  without  the  further  order  of  the 
CommissioiL 

6.  That  none  of  the  said  securities  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Olean  Electric  Light 
and  Power  Company  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  CommisBion. 

7.  That  the  Olean  Electric  Light  and  Power  Company  shall 
for  each  three  months'  period  ending  June  30tli,  September  30th, 
December  Slst  and  March  31st,  file  not  more  than  fifteen  days 
fnnn  the  eod  of  such  period  a  verified  report  showing, — 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of  dur- 
ing such  period  in  acordance  with  the  authority  contained  herein, 
and  the  date  of  such  sale  or  disposition, 

(b)  To  whom  such  securities  were  sold; 

(e)  What  proceeds  were  realized  from  such  sale; 

(d)   Any  other  terms  and  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securitiea 
shall  have  been  sold  or  disposed  of  in  acordance  with  the  authority 
contained  herein,  and  if  during  any  period  no  securities  were  sold 
or  disposed  of,  the  report  shall  set  forth  such  fact. 

8.  That  the  Olean  Electric  Light  and  Power  Company  shall 
for  each  six  months'  period  ending  June  30th  and  December  Slst, 
file  not  more  than  thirty  days  from  the  end  of  auch  period  a 
verified  report  showing: 

(a)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  securi- 
ties herein  authorized,  and  such  report  shall  show  for  each  of 
said  purposes  to  what  account  or  accounts  under  the  uniform 
system  of  accounts  for  electrical  corporations  the  expenditures  for 
such  purposes  have  been  charged,  giving  all  the  details  of  any 
credits  to  fixed  capital  in  connection  with  such  expenditures 

(b)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report. 
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(c)  A  summaTy  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  ezpendituree  during  such 
period. 

In  reporting  under  aubdivisions  (b)  and  (c)  of  this  clause  there 
shall  be  further  shown  the  expenditures  of  the  proceeds  of  the 
bond«  herein  authorized  to  the  beginning  of  the  period  reported 
on  and  a  total  showing  such  expenditures  to  the  end  of  the  period, 
together  with  a  statement  of  the  balances  in  the  fixed  capital 
accounts  as  of  ^e  beginning  and  ending  of  such  period. 

9.  That  this  proceeding  shall  be  and  hereby  is  continued  on 
the  records  of  the  Commission  until  the  examination  which  is 
now  being  made  of  the  books,  accounts  and  affairs  of  the  petitioner 
herein  shall  have  been  concluded  and  the  corrections,  if  any,  which 
are  found  necessary  by  reason  of  such  examination  shall  have  been 
made  in  the  accounts  of  said  cconpany. 

10.  That  the  authority  contained  in  this  order  to  issue  secur- 
ities is  upon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  provisions  hereof,  and 
before  any  securities  are  issued  pursuant  hereto,  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Commission  a  satisfactory  verified  stipulation  duly  aii&orized  by 
its  board  of  directors  accepting  this  order  with  all  it*  terms  and 
conditions,  and  such  order  shall  be  void  and  of  no  force  or  effect 
until  such  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Conunission  the  money  to  be  procured  by  the  issue  of  said  secar- 
ities  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Complaint  of  Qboegb  G.  Hopkihb,  Jb., 
and  others  of  tixe  hamlet  of  Jonesville,  town  of  Ballston,  Sara- 
toga county,  against  New  Yoek  Telbphosb  Company;  as  to 
inereaae  in  rates  and  aaking  for  "  definite  contract " 

Case  No.  5198 

(Public  Service  CommiMion,  Second  Distridr  March  10,  191B) 

Telephone  comp&niea  —  complaint  Btniut  Hew  York  Telephone  Campany*! 
action  In  Increaalos  annual  rate  for  mnlti-party  seirice  in  the  Jontarille 
diatrlct. 

The  New  York  Telephone  Company  has  raised  ite  umnal  rate  for 
multi-party  serviee  in  the  Jonesville  district  to  eighteen  dollars  and  it 
ii  alleged  that  such  increase  is  eiceasiTe  and  diacriminatory  and  that 
the  service  ia  inferior.    Complaint  diamiBSed. 

The  complaint  was  filed  on  September  22,  1915,  and  hearings 
were  held  on  Novemher  10,  1915,  and  February  2,  1918. 

By  the  Comuissign. —  The  evidence  at  the  first  hearing  con- 
sisted mainly  of  the  individual  experiences  of  four  witnesses  as  to 
their  use  of  the  service  and  their  general  impression  that  the 
increase  in  rate  was  not  justified  by  any  improvement  in  the  serv- 
ice. The  evidence  in  these  matters  being  somewhat  diversified, 
and  no  proof  being  offered  to  show  that  the  respondent  waa  earn- 
ing an  excessive  revenue  under  the  advanced  rate,  it  was  deemed 
advisable  by  the  commissioner  sitting  to  have  an  inspection  made 
by  a  representative  of  the  Commission  to  determine  the  general 
conditions  then  existing. 

Such  an  inspection  was  made,  a  report  being  rendered  to  the 
Commission  on  December  22,  191S,  a  copy  of  which  waa  served 
upon  the  respondent.  The  report  shows  that  the  lines  of  the 
respondent  in  the  Jonesville  district  were  mapped,  and  each  of 
the  251  subscribers  served  in  the  district  were  located,  and  a  three 
days'  traffic  record  made  of  each  of  the  calls  originated  by  each 
subscriber  within  the  district.  The  inspection  included  the 
central  ofiice  equipment,  the  general  characteristics  of  the  service 
rendered  and  a  portion  of  the  outside  plant.     There  being  no  com- 
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plaint  concerning  the  phjaical  condition  of  the  plant,  a  complete 
inspection  of  all  pole  lines  waa  not  undertaken. 

The  traffic  studj  showa  that  during  the  three  days  t«8t  the  Jonea- 
ville  BubscribeiB  originated  1,831  Icxial  calls,  and  207  toll  calls. 
The  local  calls  were  fairly  evenly  distributed  throughout  the  dis- 
trict showing  no  locality  that  could  well  be  separated  without  a 
distinct  disadvantage  to  the  whole.  The  use  of  the  service  further 
shows  a  fair  average  calling  rate  for  a  rural  locality,  and  that 
the  prepcmderaiice  of  use  is  local. 

In  the  matter  of  the  number  of  sul»cribers  on  the  several  lines, 
it  was  found  that  five  circuits  served  eJeven  Bubecribera  each,  one 
circuit  served  ten  subscribers,  six  circuits  served  nine  Bubscribers, 
and  the  balance  ^^t  or  lees. 

The  report  contained  recommendations  that  the  respondent 
undertake  a  reassociation  of  the  subscribers  on  the  more  heavily 
loaded  lines,  or  new  construction  to  relieve  the  overload ;  that  both 
ccanplainants  and  the  respondent  cooperate  to  establish  the  practice 
of  limiting  conversations  to  a  five-minue  period ;  and  that  a  toll 
rate  of  five  cents  be  established  between  Jonesville  and  Scheaiee- 
tady  and  between  Jonesville  and  the  Troy  group. 

At  the  last  hearing  the  respondent  showed  that  it  had  complied 
with  the  recommendations  relative  to  the  reassociation  of  linee, 
leaving  but  two  lines  serving  ten  Hubscribera  each,  while  a  better 
distribution  was  made  of  the  balance.  Both  complainants  and 
respondent  agreed  to  cooperate  with  view  of  limiting  the  duration 
of  conversations  to  a  reasonable  period.  It  is  recognized  that 
this  feature  presents  difficulties  beyond  the  power  of  exact  regula- 
tion and  must  necessarily  be  left  largely  to  the  consensus  of  opinion 
among  the  subscribers  themeselves.  It  was  shown  by  the  respond- 
ent that  a  reduction  in  the  toll  rate  from  Jonesville  to  Troy  would 
create  a  discriminaticsi  as  compared  with  like  distances  betwerai 
other  points,  and  would  further  involve  the  basis  of  toll  charges 
now  existing  throughout  the  state.  Some  features  with  i*egard  to 
the  toll  rate  frcmi  Jonesville  to  Schenectady  were  taken  under 
advisement  by  the  respondent  and  since  the  hearing  the  Com- 
mission is  in  receipt  of  statement  that  the  company  will  establish 
a  separate  area  with  a  center  at  Burnt  Hills  or  Ballston  Lake, 
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which  will  enable  it  to  give  a  five-cent  toll  rate  from  this  new 
area  to  Stdienectady. 

It  appears  from  the  foregoing  that  there  is  no  evidence  that  the 
rate  of  eighteen  dollars  per  annum  for  multi-party  servic-e  ia 
excessive.  On  the  other  band,  the  conditions  in  general  are  shown 
to  be  similar  to  other  localities  similarly  situated  with  service  and 
ratcfl  fairly  comparable.  \Vhile  there  ia  a  technical  discrimina- 
tion in  regard  to  those  lines  carrying  but  two  or  three  subscribeiB 
as  compared  with  other  linee  carrying  a  maximum  of  ten  sub- 
scribers, this  cannot  be  considered  an  illegal  discrimination.  It 
is  a  condition  necessarily  incident  to  the  development  of  Hie 
business. 

The  complainants  have  received  substantial  relief  in  the  reaa- 
BOciation  of  the  stations  and  will  receive  further  benefit  from  the 
establishment  of  a  separate  area  for  the  portion  of  the  district 
most  closely  associated  with  Schenectady ;  it  is,  therefore 

Ordered,  That  this  complaint  be  and  the  same  hereby  is  dis 
missed  and  the  case  closed  on  the  records  of  the  Commission. 


In  die  Hatter  of  the  Complaint  of  Haddbn  Bbothekb  of  Mill- 
town,  near  Brewster,  against  The  New  Yokk  Telephone 
Company  and  Geohoe  Jounost  &  Sons,  Asking  for  Telephone 
Service  and  Electric  Service 

Case  No.  5417 

(Public  Service  CouuniBHion,  Second  District,  March  IS,  1916] 

TelepboD«  compaolei  —  compUlnt  agaiiut  the  N«w  Tork  Telephone  CompaB? 
and  anotlier  as  to  failure  to  aapplj  Benrlce. 

The  Arm  of  Hadden  Brothers  of  Milltowu,  near  Brewster,  Putnam 
count)',  N.  v.,  made  complaint  against  the  New  York  Telephone  Company 
and  George  Joungst  k  Sons  for  failure  to  provide  them  with'  telephone 
and  electric  light  service.  The  company  denies  that  it  has  refused  to 
render  such  service  and  assigna  as  the  reason  for  its  failure  to  suppl; 
the  same,  that  it  has  been  unable  to  procure  the  necessary  consent. 

By  the  Commission. —  The  company  alleges  that  it  has  made 
efforts  to  obtain  the  necessary  consents  from  property  owners  for 
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the  construction  of  an  extension  to  its  listing  telephone  line  In 
ita  Brewster  central  ofEce  district  and  that  it  has  been  unable  to 
secure  BHch  neceasary  etmsents  or  rights  of  way  and  is  irnable  to 
secure  them  at  the  present  time;  and  the  matter  having  come 
on  for  a  hearing  before  this  Commission  on  the  13th  day  of 
March,  1916,  at  which  said  bearing  the  complainant  was  pres^it 
in  person  and  the  New  York  Telephone  Company  was  represented 
by  its  attorney,  and  the  othw  respondent,  the  said  George  Joungst 
&  Sons,  were  unrepresented;  and  it  appearing  from  the  proceed- 
ings at  the  said  bearing  that  owing  to  the  repeated  refusals  of 
adjoining  property  owners  to  grant  oonaents  or  rights  of  way, 
the  only  possible  course  open  to  the  New  Tort  Telei^one  Com- 
pany to  secure  the  construction  of  the  necessary  poles  and  wires 
along  public  highways  would  be  for  the  company  to  exercise  its 
right  of  eminent  domain  and  to  carry  through  to  a  successful  con- 
clusion condemnation  proceedings  brought  for  that  purpose;  and 
the  Commission  being  of  the  opinion  that  in  view  of  the  com- 
paratively small  amount  of  business  which  would  thus  be  secured, 
and  the  probable  cost  of  such  condemnation  proceedinga,  it  would 
not  be  justified  in  directing  the  New  York  Telephone  Company  to 
inaugurate  such  proceedings  at  the  present  time;  and  assurances 
having  been  given  by  the  said  the  New  York  Telephone  Company 
at  the  said  hearing,  which  said  assurances  were  acceptable  to  the 
complainant  herein,  that  as  an  alternative  to  extending  its  lines 
to  ccnnplainant'ft  premises  over  the  public  highway  it  would  take 
up  for  consideration,  and  for  further  conference  with  complain- 
ant, a  plan  of  carrying  its  linea  to  the  property  of  a»nplainant, 
at  complainant's  expense,  over  premises  owned  by  the  city  of  New 
York  —  the  details  of  such  arrangement  and  the  cost  thereof  to 
be  hereafter  agreed  upon  between  complainant  and  the  said  New 
York  Telephone  C{Hnpany ;  and  complainant  having  stated  that  he 
had  no  objection  to  the  principle  involved  in  such  an  adjustment 
of  the  present  controversy,  and  that  he  was  willing  to  contribute 
as  much  as  he  could  afford  toward  the  construction  cost  of  an 
extension  on  city  property,  and  the  Commission  believing,  under 
all  the  circumstances,  that  a  satisfactory  adjustment  of  this  con- 
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troveray  can  and  will  be  arrived  at,  along  the  linee  indicated, 
without  further  action  by  this  Commiasion,  it  is  hereby 

Ordered,  That  this  complaint  be,  and  the  same  hereby  is,  closed 
upon  the  records  of  the  Commission,  with  leave  to  either  party  to 
move  to  reopen  same  at  a  later  date  if  circumstances  should  then 
seem  to  warrant  such  reopening. 


In  the  Matter  of  the  Complaint  of  Patbohb  of  Fbeioht  Sekvicb 
OF  THB  LoHO  Island  Eailboad  Company  in  Huntington 
Village  against  the  Long  Island  Raileoad  Company  as  to 
Discontinuance  by  Said  Company  of  Less  Than  Carload  Frei^t 
Service  by  Trolley  Bailroad  in  Huntington  Village  and  aa  to 
Discontinuance  of  Its  Freight  Station  in  Huntington  Village 

Case  No.  5407 

(Public  Service  ConunisaioD,  Second  DiHtriot,  March  21,  1916) 

A  trolley  line  which  Is  now  loainx  money  on  its  posaenter  bnslnua  wHI  not 
he  ordered  to  catty  freight  at  a  lose. 

For  the  CommiBaian  to  order  a  trolley  line  which  is  now  losing  money 
In  ita  regular  passenger  busincBa,  to  continue  to  carry  freight  nt  b  loaa, 
under  auch  conditions  as  appear  In  the  present  case,  would  be  to  carry 
the  principle  of  state  reflation  of  street  railroad  corporations  further 
than  the  present  Public  Service  Commissions  Law  Intends  that  it  Bhall 
be  carried.  The  fa^t  that  a  steam  railroad  happens  at  some  give  moment 
to  own  or  control  a  majority  of  the  capital  stock  of  a  trolley  line,  as 
to  which  such  a  question  as  is  here  involved  arises,  does  not  of  itaelf 
alter  the  situation,  or  establish  any  material  change  in  the  obligation* 
under  which  trolley  lines,  by  whomsoever  owned,  stand  toward  the  public 
in  respect  to  freight  tranaportation. 

S.  R.  Swezy,  Jr.,  for  complainants. 

H.  A.  Baylis,  Milton  LeCluae,  C.  M.  Felt,  Brewster  Q.  Sammis 
oi  O.  S.  Sammis  &  Company,  Alvah  M.  Baylis  of  Huntington 
Lumber  and  Coal  Company,  Henry  Borchere,  Herman  F.  Risers 
and  George  Taylor,  all  of  Huntington,  in  person,  C.  L.  Addison, 
assistant  to  president  of  the  Long  Island  Railroad  Company,  for 
respondeDt. 
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Emmet,  Conunissioiier. —  Huntington  villages  liea  some  two 
miles  to  the  northward  of  Huntington  station,  which  ia  on  the 
Wading  River  branch  of  the  Long  Island  railroad.  The  Hunting- 
ton Eailroad  Company  runa  from  Huntington  station,  through 
the  village  to  a  point  on  Long  Island  sound  within  the  limits  of 
the  town  of  Huntington.  Originally  it  was  a  amall  horee-car 
line,  built  to  carry  pasaengers,  not  freight.  Later,  the  Long 
laland  railroad  acquired  control  of  the  property  and  electrified  it. 
Since  then  the  line  has  been  operated  aa  an  ordinary  passenger^ 
carrying  atreet  railway,  although  for  some  years  past  the  railroad 
has  been  carrying  freight  and  packages,  in  lesa  than  carload  lota, 
from  the  station  to  the  village,  at  a  charge  of  two  cents  per  100 
pounds.  In  handling  this  bueineea  the  old  car-bam  in  the  village 
was  used  aa  a  freight  station,  for  the  convenience  of  the  local  mer- 
chants. Since  1912  the  trolley  company's  receipts  frcan  ita 
freight  buainesa  have  been  steadily  dwindling.  In  September, 
1915,  the  total  freight  receipts,  according  to  company  figures, 
amounted  to  but  thirty-seven  dollars  and  seventy-seven  centa. 

The  old  car-bam  waa  destroyed  by  fire  last  year,  and  the  Lcmg 
Island  railroad  found  it  necessary  to  build  a  new  freight  house 
immediately.  Conditions  in  and  about  Huntington  have  changed 
since  the  inauguration  of  freight  service  by  the  trolley,  and  after 
the  destruction  of  the  old  freight  building  it  seemed  wise  to  the 
managers  of  the  company  to  establish  their  permanent  freight 
house  in  the  neighborhood  of  the  Huntington  paaaenger  station, 
where  five  years  ago  there  had  been  but  few  houses  but  where  a 
considerable  development  has  since  taken  place.  The  continuance 
of  service  in  the  village  meant  an  outlay  of  at  least  $6,000  or 
$7,000  for  new  rolling  stock,  besides  a  further  investment  in  the 
electrification  of  a  short  strip  of  new  trackage  which  would  have 
to  be  laid.  Several  of  the  local  merchants  whose  business  had 
been  relied  upon  when  the  service  was  first  established,  had 
become  interested  in  a  steamboat  line  line  running  between  New 
York  and  Huntington  in  competition  with  the  railroad  —  a 
venture  which  they  have  very  recently  announced,  however,  that 
they  are  about  to  discontinae.     The  Huntington  railroad  has  been 
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steadily  losing  money.  Taking  all  these  mattera  into  account, 
the  long  Island  railroad  in  October,  1915,  decided  definitely  to 
discontinue  freight  deliveries  by  trolley  to  Huntington.  Before 
actually  taking  tbe  step,  however,  it  caused  a  canvass  to  be  made 
for  the  purpose  of  ascertaining  local  sentiment  on  the  subject 
We  are  informed  that  no  serious  objection  was  then  raised  to  the 
plan  which  the  company  bad  in  mind. 

Nevertheless,  the  present  complaint  (in  which  several  of  the 
local  merchants  interested  in  the  steamboat  line  hereinbefore  men- 
tioned have  joined)  asks  that  an  order  be  Altered  directing  the 
Long  Island  Railroad  Company  to  forthwith  reestablish  its  freight 
service  to  Huntington  village  by  trolley,  at  the  old  rates.  We 
doubt  the  propriety  of  our  making  such  an  order.  Notwithstand- 
ing the  Long  Island  railroad's  ownership  of  a  majority  of  the 
capital  stock  of  the  Huntington  Railroad  Company,  it  appears  to 
us  that  we  are  dealing  here,  not  primarily  with  a  steam  railroad 
which  has  well  recognized  obligations  to  tJie  public  in  respect  to 
freight  transportation,  but  with  a  street  railroad  organized 
primarily  as  a  passenger  carrier,  whose  duties  in  respect  to  frei^t 
transportation  are  at  least  of  a  secondary  and  subordinate  char- 
acter. The  chance  circumstances  that  at  a  particular  moment  a 
trolley  road  happens  to  be  owned  by  a  steam  railroad  —  a  fact 
which  may  be  changed  at  any  time  by  a  sale  of  the  railroad's  stock 
to  someone  else  —  has  never  so  far  as  we  know  been  regarded  by 
regulatory  bodies  as  altering  materially  the  legal  status  of  a  trol- 
ley company  thus  owned,  or  as  affecting  any  particular  change  in 
the  obligations  under  which  trolley  lines,  by  whomsoever  owned, 
stand  toward  the  public.  Such  a  trolley  company  as  we  are  deal- 
ing with  bere^  even  though  owned  by  a  steam  railroad,  remains  a 
trolley  company  still.  It  does  not  through  the  shifting  ownership 
of  its  stock  lose  its  identity  and  character  as  a  street  railroad  and 
become,  from  the  l^al  and  regulatory  point  of  view,  a  mere  spur 
or  extension  of  the  steam  railroad  which  happens  temporarily  to 
control  it  It  is  true  that  for  some  years  the  Long  Island  Rail- 
road has  made  a  serious  effort  to  develop  a  small  local  freight 
boBinesa  in  connection  with  its  Huntington  trolley  road,  but  the 
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oonditioDs  under  which  the  experimeDt  was  tried  have  changed 
greatly,  and  the  venture  wae  never  a  profitable  one.  The  estab- 
lishment of  rival  motor  bus  routes  over  the  newly  constructed 
State  highway  from  the  station  to  the  village  has  relieved  the 
trolley  company  of  some  of  the  responsibilities  it  waa  under  when 
it  supplied  the  only  transportation  facilities  there  were  between 
these  points.  The  establishment  of  the  boat  line  to  New  Torii 
city  bad  its  effect,  too,  upon  the  volumes  of  busineee  upon 
which  the  trolley  could  depend.  The  freight  equipment  of  the 
trolley  line  has  at  length  become  worn  out  and  worthless,  and 
would  all  Lave  to  be  replaced  if  the  service  were  to  continue. 
Under  all  the  circumstances,  it  does  not  seem  unreasonable  that 
the  owners  of  the  HunCingtcm  railroad  should  have  pvea  careful 
ccmsideration  to  these  matters  when  they  were  deciding  whether 
a  trolley  freight  service  between  the  railroad  station  and  Hunt- 
ington village  should  be  maintained. 

It  is  of  course  a  matter  of  r^ret  tliat  the  experiment  of  carry- 
ing freight  into  Huntington  village  by  trolley  should  have  resulted 
as  it  has.  That  it  may  subsequently  be  found  practicable  to 
resume  some  sort  of  freight  service  in  Huntington  village  is  a 
hope  which  the  Commission  shares  with  the  residents  of  that  com- 
munity. But  there  is  a  vast  difference  between  expressing  such 
a  hope  and  actually  ordering  a  trolley  line  which  is  now  losing 
mouey  in  its  regular  passenger  business  to  continue  to  engage  in 
an  enterprise  with  which  it  has  no  natural  kinship  and  which 
experience  has  demonstrated  to  be  improfitable.  Thus  to  dispose 
of  this  case  would,  it  seems  to  us,  be  to  push  the  principle  of  State 
regulation  of  street  railroad  companies  far  beyond  what  we  under- 
stand was  intended  at  the  time  our  present  Public  Sfflrice  Com- 
missions-Law was  passed. 

Unquestionably,  both  the  Huntington  trolley  line  and  the  Long 
Island  railroad  must  from  time  to  time  perform  certain  services 
for  the  public  at  financial  loss  to  themselves.  We  think  there  can 
be  no  doubt  whatever  upon  that  point.  But  the  carrying  of 
freight  at  a  loss  does  not  seem  to  us  to  be  the  kind  of  an  obligation 
which  should  be  enforced  by  orders  of  this  Commission  against 
Staix  Deft.  Bept.—  Vol.  7  S& 
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a  trolly  road  like  the  one  m  HuntingttHi,  in  the  faoe  of  proof  that 
the  road  is  weak  financially,  and  that  the  basiness  which  it  is 
sou^t  to  compel  it  to  ccmtinue  ia  very  unprofitable  to  it  In  this 
connection  it  is  to  be  observed  that  when  the  owners  of  l^e  steam- 
boat line  between  Huntington  and  New  York  found  their  ventore 
unprofitable  they  had'no  hesitation  whatever  in  discontinuing  it  — 
without  any  particular  regard,  bo  far  as  we  have  been  able  to 
lear%  to  tihe  effect  which  such  discontinuance  might  have  upon 
people  who  had  been  using  these  boats  during  the  summer  montha 
in  going  between  New  York  city  and  their  Long  Island  homes. 
This  Commission,  of  course,  has  no  control  over  the  way  the 
steamboat  line  shall  be  managed,  and  it  does  not  now  suggeet  that 
it  should  have.  It  is  worthy  of  note,  however,  that  the  funda- 
mmtal  reason  for  abandoning  service  was  the  same  in  both  casea. 
■  The  natural  arguments  against  sach  abandcoiment  were  the  same 
also.  In  both  cases  a  certain  number  c^  people  were  more  or 
less  seriously  inconvenienced  by  the  discontinuance  of  transporta- 
tion. In  both  cases  the  companies  were  losing  money.  Several 
of  the  same  people  who  showed  little  hesitation  about  discontinu- 
ing their  boat  line  from  New  York  to  Huntington  when  it  was 
found  to  be  unprofitable  are  before  us  here  as  complainants  against 
the  discontinuance  of  the  trolley  servioe.  Is  it  onreasonable  that 
Uiis  Commission  should  take  that  circumstance  somewhat  into 
account  in  determining  whether  the  relief  asked  by  the  complain- 
ants in  the  present  proceeding  should  be  granted!  By  their 
action  in  regard  to  the  steamboat  line  they  have  furnished  ns  with 
authentic  and  reliable  information  as  to  what  they  Ihemselvea 
think  are  reasonable  grounds  for  a  transportation  company  to  act 
upon  in  discontinuing  an  unprofitable  service,  upon  which  a  poiv 
tion  of  the  public  has,  nevertheless,  grown  to  rely.  The  only  dif- 
ference between  the  two  cases  is  that  the  boat  line  wag  a  so  called 
"  independent "  venture,  whereas  the  Lcmg  Island  railroad  hap- 
pens at  present  to  own  a  controlling  interest  in  the  stock  of  the 
trolley  company.  For  the  reasons  already  given,  we  do  not  think 
that  this  last  mentioned  fact  materially  affects  the  question  as  to 
what  the  Huntington  railroad,  a  local  passenger-carrying  street 
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railway,  can  reasonabl;  be  expected  to  do  in  the  matter  of  carry- 
ing freight  at  a  Ioab.  We  feel  that  it  would  be  an  improper  exer- 
(use  of  power  on  the  part  of  the  Commission  to  grant  the  relief 
which  complainants  have  asked  for  in  this  case. 


All  concur. 


In  the  Matter  of  the  Petition  of  the  Matob  aw©  Oommok  Couwoil 
OF  THE  City  of  Oodensbobo,  under  Section  91  of  the  Railroad 
Law,  for  the  Elimination  of  the  Spring  Street  and  Lake  Street 
Grade  CroBsinga  of  the  New  York  Central  Railroad  in  said 

Oaae  No.  3778 

(PnbUa  Service  Commianon,  Second  Diatriet,  March  81,  1V16) 

Steam  laOioadi  —  eUndnAtlaB  ot  ptAt  eroiiliiKt  —  dicmutancea  tindei  wbicb 
■ndi  impioTcment  win  1m  oideied. 

The  tJvw  York  Central  singie  track  at  Ogdenaburg  ia  crosaed  at  grade 
at  the  aaine  point  by  both  Spring  itreet  and  Lake  street  on  the  west 
aide  of  the  Oawegatchie  river  and  practically  parallel  thereto.  A  new 
concrete  bridge  haa  recently  been  erected,  and  the  city  is  now  deairoua 
of  eonforming  the  crossing  at  Spring  and  Lake  streets  to  the  grade  of 
the  new  bridge  and  therefore  wishes  to  continue  the  concrete  maeonry 
arch  construction  so  as  to  eliminate  the  present  grade  crossing.  Order 
granted  on  condition  that  the  share  of  the  State  in  tlie  expenssB  ahall 
be  limited  to  t20,000. 

Bt  the  Commissioit. —  Spring  street  and  Lake  street  in  the 
ci^  of  Ogdensburg  at  present  cross  the  single  track  o£  the  New 
York  Central  Railroad  at  grade  at  the  same  point  The  rail- 
road 18  located  on  the  westerly  side  of  the  Oawegatchie  river 
and  roughly  parallel  to  the  shore  line  Spring  street  lies  in  an 
eaaterly  and  westerly  direction.  Lake  street  and  the  Oswegatehie 
river  generally  have  a  northerly  and  southerly  direction.  The 
town  of  Osw^fatchie,  including  the  city  of  Ogdensburg,  has 
recently  constructed  a  new  bridge,  consisting  of  concrete  masonry 
arches  over  the  river  within  the  lines  of  Spring  street  as  extended : 
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the  grade  of  the  roadway  thereon  being  such  that  if  extended 
westerly  it  would  cross  the  railroad  approximately  twenty-six  feet 
above  the  grade  of  the  track.  The  new  river  bridge  now  termi- 
nates at  a  pier  on  the  westerly  shore  of  the  river,  and  a  temporary 
roadway  on  a  steep  grade  connecting  the  permanent  roadway  on 
the  bridge  with  the  existing  surface  of  the  highway  westerly  thereof 
was  built  and  is  now  in  existence,  the  object  of  such  construction 
being  to  permit  traffic  to  pass  from  this  permanent  bridge  roadway 
to  the  old  level  of  Sjoing  street  at  or  near  the  grade  crossing. 

The  city  of  Ogdensburg  has  come  before  the  Commiseinn  upon 
it  application  duly  filed  for  the  elimination  of  the  Spring  and 
Lake  Street  crossings,  at  a  hearing  held  at  Albany  on  February 
26,  1916,  at  which  the  following  appeared:  Hon.  Julius  Frank, 
Mayor;  William  H.  Jonee,  Alderman;  Hon.  Andrew  Irving  fca- 
the  Board  of  Public  Works;  Hon.  B.  E.  Waterman  for  the  office 
of  the  Corporation  Counsel;  Mr.  William  H.  McAdam,  ?upei- 
visor,  representing  the  City  of  Ogdensburg  Nathan  L,  Lovejoy, 
Clerk  of  Town  of  Oswegatchie  and  John  M.  Morley,  representing 
the  Town  of  Oswegatchie;  Hon.  Frank  L.  Seaker,  Gouverueur, 
representing  the  First  Assembly  District  of  St.  Lawrence 
county;  Hon.  Thomas  Spratt,  Ogdensburg,  representing  the  Kew 
York  Central  Bailroad  Company.  There  was  no  opposition  at 
the  hearing  to  the  general  proposition  to  abolish  the  two  crossings. 
It  is  the  desire  of  the  city  to  have  the  new  structure  carrying  ilie 
highway  traffic  over  the  grade  of  the  railroad  in  harmony  with 
the  existing  new  bridge  over  the  river,  and  it  therefore  favors  the 
continuance  of  the  concrete  masonry  arch  construction:  the  cost 
thereof,  including  that  of  all  necessary  land,  construction,  dam- 
ages, etc.,  together  with  all  interest  and  engineering  chaises,  being 
estimated  by  the  city  at  about  $80,000.  The  cil^s  representatives 
agreed  on  the  hearing,  and  consent  thereof  has  been  entered  upon 
the  record,  that  the  share  of  the  State  in  the  expense  shall  be  lim- 
ited to  $20,000  (one-quarter  of  the  above  estimated  sum  of 
$80,000),  said  sum  to  include  all  costs  of  whatever  nature  and 
amount,  and  that  no  part  of  any  costs  in  excess  of  $80,000  shall 
in  any  manner  attach  to  be  paid  or  be  payable  by  the  State  of 
New  York. 


,dr,yGoogIe 


PlTITIOIT    OF    City    of   OoDBNSBUBa 


Pablia  Serriee  CommiMion,  Second  Diatriot 


The  Commission  is  of  the  opinion  that  pnhlio  safe^  requires 
the  elimination  of  the  crosaing  of  the  two  streets  referred  to  in 
the  petition,  and  considers  the  request  of  the  city  for  a  particular 
arch  type  of  structure  in  Spring  street  to  accomplish  snch  elimina- 
tion to  be  reasonable  and  logical,  and  under  all  the  circiuDstences 
of  the  case  the  only  kind  of  a  structure  that  should  be  considered. 
At  the  time  of  the  hearing  no  agreement  as  to  the  treatment  of 
Lake  street  in  cmnecticoi  with  the  elimination  woi^  had  been 
reached.  Conferences  at  which  the  city  and  railroad  company 
were  represented  were  held  subsequent  to  the  hearing,  and  an 
agreement  as  to  the  treatment  of  Lake  street  was  reached.  The 
whole  scheme  ae  agreed  to  being  substantially  set  forth  on  a  general 
plan,  said  plan  bearing  the  following  title  being  on  file  with  the 
Commission  and  marked  esdiibit  A:  "  N.  T.  C.  R  R.,  Buffalo  and 
East,  DeKalb  Branch,  St.  Lawrence  Diriaion,  Elimination  of 
grade  croeeing,  Spring  and  Lake  Streets,  0.4  miles  south  of  Ogdens- 
burg,  New  York,  Feb.  25, 1916,  Issue  No.  A."     It  is  therefore 

Ordered.  1.  That  the  Spring  Street  and  Lake  Street  grade 
crossing  of  the  New  York  Central  railroad  in  the  city  of 
Ogdensburg  be  closed  and  discontinued,  and  the  highway  traffic 
he  carried  orer  the  grade  of  the  railroad  upon  a  concrete  steel 
.  masonTT  arch  structure  and  approach  thereto  to  be  built  within 
the  lines  of  Spring  street,  center  line  thereof  to  he  in  continua- 
tien  of  the  center  line  of  Spring  street,  the  character  of  construc- 
tion including  width  of  roadway  and  sidewalks,  pavements,  etc., 
to  correspond  to  those  of  the  existing  structnre  over  the  Oswe- 
gatchie  river ;  that  the  grade  of  the  roadway  on  such  new  structure 
shall  also  be  in  continuation  of  the  grade  on  the  existing  portion 
of  the  bridge  to  a  point  approximately  over  the  railroad,  from 
which  point  the  grade  shall  continue,  nearly  level,  in  a  westerly 
direction  to  an  intersection  with  the  present  surface  of  Spring 
street  The  pavement  on  the  structure  shall  not  be  carried  west 
of  the  westerly  line  of  Canal  street. 

2.  That  the  clear  headroom  above  the  rails  of  the  railroad  shall 
be  not  less  than  twenty-two  feet 

3.  That  an  a[^roach  serving  Lake  street  be  bniU  on  the  west 
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Bide  of  the  railroad  extending  southerly  from  the  new  atmctur©  in 
Spring  street  su^tantially  as  ^own  upon  the  general  plan  herein 
referred  to,  the  width  of  the  roadway  therein  to  be  not  to  exceed 
twenty  feet,  with  one  aide  wait  not  to  exceed  five  feet  wide.  The 
grade  on  this  approach  shall  descend  from  Spring  street  at  a  rate 
of  about  6  per  cent  a  distance  of  about  three  hundred  feet,  from 
which  point  it  shall  continue  to  descend  at  the  rate  of  about 
1^  per  cent  to  an  intersection  with  the  surface  on  Lake  street  as 
it  exists  at  the  present  time.  The  roadway  shall  be  paved  with 
macadam,  and  railings  provided  at  all  pointa  where  said  roadway 
is  to  be  constructed  on  ranbankment.  If  necessary,  a  retaining 
wall  of  such  length  and  height  shall  also  be  provided  on  the 
easterly  side  of  said  approach  in  order  that  a  roadway  not  less 
than  fifteen  feet  wide  in  front  of  the  property  of  the  Curtis  eetate 
may  be  constructed  and  maintained,  such  driveway,  however,  to 
be  increased  in  width  at  its  Spring  street  end  approximately  as 
shovm  on  the  plan  to  provide  room  for  the  turning  of  vehicles. 

4.  If  the  new  grade  on  Spring  street  shall  so  require,  Canal 
street,  extending  northerly  from  Spring  street,  shall  be  regraded 
to  join  the  new  Spring  street  grade,  and  upon  such  r^raded  por- 
tion there  shall  be  a  paved  roadway  twenty  feet  wide  and  two  con- 
crete sidewalks  each  about  four  feet  wide.  Masonry  stairways, 
one  on  each  side  of  Spring  street,  with  protecticm  railings,  shall 
also  be  constructed. 

5.  Paved  gutters  shall  where  shown  be  provided;  catch-bamnB 
and  drains  constructed  if  found  to  be  necessary ;  and  if  required, 
the  location  of  the  spring  at  the  Curtis  property  changed ;  and  any 
other  work  of  whatever  nature  not  herein  specifically  mentioned 
■hall  be  performed  in  order  that  the  completed  improvement  may 
be  a  finished  product  satisfactory  to  this  Commission. 

6.  That  in  accordance  with  its  aforesaid  consult  the  city  of 
Ogdensburg  shall  assume,  pay,  and  discharge  so  much  of  the  entire 
coat  and  expense  of  the  construction  and  work  herein  authorized 
and  provided  for,  including  the  cost  of  any  lands,  rights,  or  ease- 
ments necessary  or  required  for  the  purpose  of  carr^'ing  out  the 
[H-oviuons  of  this  order,  and  of  any  land  or  other  damages  what- 
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soever  vfaich  ma;  arise  by  virtue  hereof,  as  ahftll  exceed  the  enm 
of  980,000,  which  last  mentioned  sum  ia  to  be  paid  by  the  railroad 
company,  the  city  of  Ogdensburg,  and  the  State  of  New  York 
respectively,  in  Bueh  proportions  aa  are  fixed  by  the  statute  in 
such  case  made  and  provided :  this  order  being  granted  upon  the 
express  ocmdition  that  no  financial  liability  or  obligation  whatso- 
over  in  excess  of  one-fourth  of  the  sum  of  $80,000  ^all  attach  to 
or  fall  npon  the  State  of  New  York  on  account  of  the  acquisition 
of  lands,  rights,  or  eas«nente  necessary  or  required,  the  construc- 
tion and  work,  or  for  any  other  incidental  expenses  herein  author- 
ized and  provided  for ;  and  that  no  sum  in  excess  of  one-fourth  of 
said  sum  of  $80,000  shall  be  payable  or  paid  out  of  any  moneys 
which  may  have  been  or  may  be  appropriated  by  the  Legislature 
of  the  State  of  New  York  for  the  purpose  either  of  the  ^iminatioQ 
of  grade  crossings  or  of  the  rectmstruction  of  woi^  at  crossings 
either  at  grade  or  otherwise.  And  this  Commission  having  been 
advised  by  the  other  parties  hweto  that  subsequent  to  the  afore- 
said hearing  in  this  case  the  city  of  Ogdensburg  has  agreed  with 
file  New  Yoit  Central  Railroad  Company  as  to  the  maximum  cost 
to  said  railroad  company  of  its  share  of  the  elimination  work,  etc., 
herein  provided  for,  in  terms  simitar  to  its  aforesaid  agreement  as 
to  the  maximum  cost  to  the  State  of  its  share  thereof,  it  is  now 
further  provided  that  no  financial  liability  or  obligation  whatso- 
ever in  excess  of  one-half  of  the  sum  of  $80,000  shall  attach  to  or 
fall  upon  or  be  payable  by  the  railroad  company  cm  account  of  it« 
statutory  share  in  the  cost  of  said  improvement. 

The  acceptance  of  this  order  by  the  parties  thereto  shall  be 
deemed  as  an  undertaking  on  their  part  respectively  to  save  the 
State  of  New  Yoi^  and  this  Commission  harmless  from  all  costs, 
expenses,  claims,  or  demands  whatsoever  on  account  of  this  order 
and  of  any  of  the  provisions  thereof  in  excess  of  onfr-fonrth  <rf 
the  sum  of  $80,000,  amounting  to  the  sum  of  $20,000,  no  interest 
to  be  added. 
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In  lie  Matter  of  the  Joint  Application  of  the  St.  Lawrence 
Tbansuissiok  Company  and  Noktheen  Power.  Company, 
tinder  Subdivision  3,  Section  61  of  tte  Transportation  Cor- 
porationa  Law  and  Section  70  of  the  Public  Service  Commia- 
sions  Law,  for  Consent  to  the  Consolidation  of  Said  Corpora- 
tionB  onder  Section  7  et  seq.  of  the  Businesa  Corporations  Law 

Case  No.  5467 

(Public  Serrioe  Commiauon,  Second  District,  Hard)  21,  ISIfl) 

Conaolldatlsii  of  alectilc  power  compcniM  nndar  ftn  ttgiMBMiit  t«  ba  mtered 
Into  betwetn  the  leapectire  coipoMtiona. 

The  St.  Lawrence  TranHmiaBion  Compmy  and  the  Northern  Power 
Company  seek  permjaeion  to  conaolidate  into  a  single  corporation  to  be 
ckUed  the  St.  Lawrence  Truiamieeion  Company,  ae  provided  in  the 
Bueineaa  Corporationa  Law.    PermieiioB  granted  with  the  uraal  reabio- 

By  the  Commission. —  Ordered  as  follows:  1.  That  pnr- 
Buant  to  the  provisions  of  subdivision  3  of  section  61  of  the  Trans- 
portation Corporations  Law  and  all  other  provisions  of  law  applic- 
able thereto,  the  permission  and  approval  of  this  Commission  be 
and  they  hereby  are  given  to  the  St.  Lawrence  Transmission  Com- 
pany and  the  Northern  Power  Company  to  ccmsolidate  into  a  single 
corporation  to  be  called  the  St  Lawrence  Transmission  Company, 
in  accordance  with  the  terms  and  conditions  set  forth  in  the  pro- 
posed consolidation  agreement  to  be  entered  into  between  the 
respective  corporations  in  the  manner  provided  in  the  Business 
Corporations  Law,  a  copy  of  which  proposed  agreement  is  attached 
to  the  petition  in  this  proceeding  and  marked  ^Exhibit  No.  3; 
and  the  said  applicants  and  the  said  consolidated  corporation  are 
respectively  authorized  to  take  such  steps  and  to  do  such  acts  as 
may  be  necessary  and  required  to  effect  such  consolidation  in  the 
manner  provided  by  law  and  as  set  forth  in  said  consolidation 
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2.  That  poTsuADt  to  the  proviBions  of  section  70  of  tbe  Public 
Serriee  CtmuDissions  Law,  the  ooaaent  of  this  Cominissioa  be  and 
Uie  Bame  hereby  is  given  to  the  eserciae  by  the  said  consolidated 
oorporatioQ  of  all  the  rights,  privileges  and  franchises  of  the  con- 
stituent corporations. 

8.  That  upon  the  execution  of  eaid  coosolidatiOTi  agreement, 
there  »hall  be  filed  with  this  Commission  affidavits  by  the  presi- 
dents or  other  executive  officers  of  the  existing  St.  Lawrence 
Transmission  Company  and  the  Northern  Power  Company  setting 
forth  that  the  consolidation  agre^nent  as  executed  and  filed  is  the 
same  in  all  respects  as  that  submitted  to  the  Commission  with  the 
application  herein. 

4.  That  the  St  Lawrence  Transmission  Company,  the  consoli- 
dated corporation,  shall  ile  with  this  Commission  a  notice  in  writ- 
ing setting  forth  the  actual  date  of  such  coneolidatitm  within  ten 
days  after  the  same  shall  have  become  effective. 

5.  That  the  St  Lawrence  Transmission  Company,  the  ccmsoli- 
dated  corporation,  shall  for  each  three  months  ending  June 
thirtieth,  September  thirtieth,  December  thirty-first  and  March 
thirty-first,  file  not  more  than  fifteen  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  securities  have  been  exchanged  during  such  period 
in  accordance  with  the  authority  contained  herein  and  the  date 
of  such  exchange. 

(b)  With  whom  such  exchange  was  made. 

(c)  The  basis  of  such  exchange,  including  all  material  terms 
and  conditions  thereof. 

(d)  The  par  value  of  the  capital  stock  of  the  constitUMit  com- 
panies which  has  been  canceled  during  such  period. 

Such  reports  shal]  continue  to  be  filed  until  all  of  the  stock  of 
the  constituent  companies  shall  have  been  exchanged  in  accordance 
with  the  provisions  of  the  consolidation  agreement  and  canceled, 
provided  that  if  during  any  period  no  stocks  were  exchanged  and 
canceled,  the  report  shall  set  forth  such  fact 

6.  That  the  authority  contained  in  this  order  to  consolidate  is 
upon  the  express  condition  that  the  petittcmerB  accept  and  agree 
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to  comply  in  good  faith  with  the  provisions  herein,  and  within 
thirtv  days  of  the  service  hereof  the  said  ctmipanies  shall  file  with 
fliifl  CommiBaion  satisfactory  verified  stipulations  duly  authorized 
by  their  boards  of  directors  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  shall  be  void  and  of  no  force  or 
effect  until  such  stipulations  shall  have  been  filed  as  required 
bet&a. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  capital  stock  herein  authorized  is  reasonably 
required  for  the  purposes  specified  in  this  order  and  that  such  pu> 
pose  is  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income. 


In  the  Matter  of  tbe  Petition  of  the  Lovo  Ibi^aitd  Railboad 
CoMPAHT  under  Section  91  of  the  Railroad  Law  as  to  Chang- 
ing the  Duck  Pond  Road  Highway  Grade  Crossing  of  Its  Rail- 
road in  the  Town  of  Oyster  Bay,  Nassau  County,  to  an 
Overhead  Crossing 

Case  No.  1848 

(Fublio  Seirice  Conuniuion,  Second  District,  H«rch  23,  1916) 

Amomit  of  clMiance  in  feet  between  the  top  of  the  nlla  of  a  TsUroad  li^t 
of  way  and  the  loweat  point  of  the  oveihaad  coiutnictlon  of  a  highway 
bridge. 

Twenty-one  feet  clearance  la  the  minlmom  clearance  that  tboold  he  pannitted 
in  anch  casei. 

Wlien  deviation  from  thia  minlmnm  will  be  tolerated. 

After  determination  b;  the  Public  Service  CommiMion  tbat  properly 
there  should  be  a  clearance  of  not  lees  than  twraity-ooe  feet  between 
the  top  of  the  rails  and  the  lowest  point  of  the  overhead  constnictittt 
of  a  highway  bridge  to  be  built  in  connection  with  the  elimination  of  a 
railroad  grade  crossing,  applicants  applied  for  such  a  modification  of 
the  order  a*  would  permit  construction  of  such  bridge  with  only  a 
sizt«en-faot  clearance  —  which  application  was  denied.  Upon  *  renewal 
of  audi  application  by  the  local  authorities,  held  that  a  revocation  trf 
the  order  in  the  respect  mentioned  would  be  justified  only  upon  proof 
of  militating  conditions  which  did  not  exist  or  the  existence  of  which 
was  overlooked  at  the  time  of  the  original  determinatitKi  or  of  it«  nib- 
sequent  affirmation. 
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As  k  matter  of  geaeral  policy,  from  the  HtBndpoiat  of  safety  to  train 
emptoyeea  under  the  exigenciee  of  railroad  operation,  the  conBtruction 
of  highwBj  bridges  over  railrosda  with  a  lesHer  clearance  than  twenty- 
one  feet  should  not  be  permitted. 

Departure  from  the  gennal  policy  of  requiring  a  clearance  of  not  lees 
than  twenty-one  feet  in  «a«e  of  a  higbway  bridge  orer  a  railroad  should 
b«  allowed  only  under  circumstances  which  would  unanswerably  ji"-*ifj 
such  departure  as  a  proper  exception  to  the  general  rule. 

George  B.  Stoddard,  for  the  town  board  of  Oyster  Bay. 

James  H.  Cocks,  supervisor  of  the  town  of  Oyster  Bay. 

F.  E.  Willits,  H.  L.  Battennan,  E.  V.  TituB,  E.  S.  WilUrd, 
J.  V,  C.  Tappan,  J.  Lewis  Birdsall,  William  H.  Way,  as  reei- 
deaxtA  and  property  owners,  in  person. 

A.  8.  Hart,  for  Henry  A.  Ingrabam. 

John  Fit^bbons,  for  tbe  railroad  trainmen  of  Uie  State. 

3.  F.  Keany  and  C.  L.  Addison,  for  the  Long  Island  Bailroad 
Company. 

Vaw  Santvoobd,  Chairman. —  Thi»  is  an  application  for  a 
modification  of  an  order  of  this  Commiesion  which  directs  the 
elimination  of  a  crossing  at  grade  by  the  Duck  Pond  road  high- 
way of  the  Long  Island  railroad  in  the  town  of  Oyster  Bay, 
Nassau  county.  The  order  provides  for  an  overhead  highway 
crossing  by  means  of  a  bridge,  which  latter  shall  have  a  clearance 
between  the  top  of  the  rails  and  the  lowest  point  of  the  overhead 
construction  of  twenty-one  feet.  The  proceeding  was  originally 
instituted  in  1910,  and  at  a  bearing  held  id  December  of  that 
year  the  question  of  reducing  the  proposed  clearance  from  twenty- 
one  to  sixteen  feet  was  generally  discussed.  On  December 
twentieth  of  that  year  the  Commission  issued  its  order  granting 
the  petition  and  providing  for  an  overgrade  crossing  with  a 
twenty-one  foot  clearance.  In  January,  1911,  an  application  for 
a  rdearing  was  made  by  Henry  A.  Ingraham,  representing  the 
Barwin  Real^  Company,  with- request  that  the  original  order 
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mi^t  be  stayed  until  furtlier  testimony  should  be  presented  upon 
the  question  whether  a  clearance  of  Iea»  than  twenty-one  feet 
might  not  properly  be  authorized.  After  a  hearing  upon  auch 
application  the  Commiesicm  declined  to  rescind  its  original  order, 
and  on  the  2l8t  of  March,  1&12,  plans  for  the  overhead  structure 
were  finally  approved.  Since  the  last  mentioned  date,  and  until 
the  filing  of  the  present  application,  the  matter  had  practically 
remained  at  a  standstill,  for  the  reason  that  the  municipal  authoi^ 
ities  bad  not  acquired  the  necessary  land  provided  for  in  the 
order.  The  present  application  was  originally  made  by  residents 
of  and  owners  of  real  property  in  Glen  Cove,  who  were  however 
advised  that  such  a  proceeding  should  properly  be  made  by  the 
town  board ;  whereupon  the  latter  adopted  resolutions  to  the  effect 
that  a  rehearing  in  the  case  should  be  applied  for,  which  was 
accordingly  done.  So  that  the  matter  comes  formally  before  the 
Commission  upon  the  application  of  the  local  authorities,  althou^ 
it  is  apparently  the  property  owners  of  the  vicinity  who  are  mainly 
interested  in  the  proposed  change  of  plan. 

After  a  public  hearing  which  was  held  in  New  YoA  city  in 
January  last,  the  commissioner  in  charge,  at  the  request  of  the 
interested  property  owners,  visited  the  locality,  and  with  the 
assistance  of  the  Commission's  engineer  made  a  careful  examina- 
tion of  existing  conditions  in  the  presence  of  the  local  authorities, 
representatives  of  the  railroad  corporation,  and  certain  of  the  real 
estate  owners. 

The  only  question  involved  is  whether  or  not  as  a  matter  of 
policy  this  Commission  should  approve  and  authorize  the  con- 
struction of  an  overhead  highway  crossing  with  clearance  of  less 
than  twenty-one  feet.  A  reduction  in  said  clearance  is  strenu- 
ously opposed  by  the  railroad  corporation  and  by  the  railroad 
trainmen  of  the  State  on  the  ground  of  safety  in  ojKration ;  and 
it  is  also  unreservedly  objected  to  by  the  engineers  of  this  Com- 
mission. The  crossing  under  consideration  is  located  in  the  town 
of  Oyster  Bay,  in  Nassau  county,  and  is  on  a  branch  line  of  Hie 
Long  Island  Hailroad  Company.  At  the  last  hearing  it  was 
urged  on  behalf  of  the  applicati<Hi  that  between  Long  Island  Cit; 
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and  HolliB  there  are  six  overliead  highway  crossings  on  the  line  of 
this  railroad  at  which  the  clearance  is  not  more  than  sixteen  feet, 
which  latter,  with  poaaibly  one  or  two  exceptions,  is  stated  to  be 
the  usual  clearance  at  bridges  between  Oyster  Bay  and  Long 
Island  Ci^ ;  that  at  none  of  tlie  bridges  within  fifteen  miles  of 
the  Duck  Pond  road  crossing  is  there  more  than  a  sixteen-foot 
clearance;  and  finally,  that  in  the  case  of  most  of  the  overhead 
crossings  west  of  Oyster  Bay  the  clearance  is  only  sixteen  feet 
All  of  these  statements  have  been  carefully  checked  by  the  oom- 
miesioner  in  charge  and  oae  of  our  engineers,  and  are  proven  to 
be  either  largely  erroneous  or  properly  subject  to  explanation. 
Between  Long  Island  City  and  Oyster  Bay  there  are  five  bridges 
with  a  clearance  of  approximately  twenty-one  feet;  of  the  fotir 
bridges  within  fifteen  miles  of  Oyster  Bay  crossing,  three  are  in 
the  twenty-cme  foot  class ;  while  of  the  eleven  bridges  to  the  west 
of  Oyster  Bay,  five  are  in  the  twenty-one  foot  class  and  six  in  the 
sixteen-foot  class  —  cd  which  latter,  at  least  four  and  pr(*ably 
five  are  to  be  r^arded  as  of  a  temporary  nature,  because  under 
existing  plans  for  changes  in  the  grade  of  the  railroad  these  four 
crossings  will  be  changed  from  overhead  to  undergrade. 

Considering  Long  Island  City  as  the  terminus,  after  leaving 
that  point  tlie  first  overhead  bridge  is  at  Collins  avenue,  three  and 
one-half  miles,  where  there  is  an  overhead  clearance  of  twenty- 
one  feet  The  next  is  at  Bushwick  Junction,  four  miles,  with  a 
clearance  of  sixteen  feet.  The  next  at  Glendale  cut-off,  about  six 
miles  (where  the  electric  division  to  Rockaway  Beach  crosses  the 
line  in  question),  with  a  temporary  sixteen-foot  clearance.  As 
the  Commissitm  has  been  informed  by  the  railroad  company,  tiie 
relative  position  of  the  two-track  lines  at  the  point  last  mentioned 
will  ultimately  be  reversed :  in  other  words,  the  electric  Rockaway 
Beach  branch  will  pass  under  the  Montauk  division  line ;  so  that 
the  present  facilities  at  this  point  may  be  considered  of  a  tempo- 
rary nature.  The  next  overhead  bridge  is  at  Richmond  Hill, 
seven  miles,  where  there  is  a  twenty-one  foot  clearance.  At 
Jamaica,  nine  and  one-half  miles,  there  are  three  overhead  bridges 
in  close  proximity  to  each  other:  these  bridges,  which  carry  streets 


,dr,yGoogIe 


Statb  Dbpabtuent  JCbfobts 


Public  So'vioe  ComniiMioD,  Second  District 


in  Jamaica  over  the  railroad,  all  have  a  sixteea-foot  clearance; 
but  it  is  contemplated  bj  the  railroad  company  that  in  the  near 
future  its  tracks  at  this  point  will  be  raised  about  twenty-five  feet 
and  that  all  of  the  streets  referred  to  will  incidentally  be  carried 
under  instead  of  over  the  railroad  as  at  present  At  ei^teen 
miles  there  is  an  overhead  bridge  at  Mineola  which  has  a  nxteeo- 
foot  clearance,  thia  being  the  last  station  on  the  main  line.  Fol- 
lowing the  Oyster  Bay  branch,  at  ei^teon  and  one-half  milee 
there  is  an  overhead  trolley  crossing  with  a  twenty-one  foot  cleai^ 
ance.  Next,  at  nineteen  and  one-half  milee,  is  located  the  Motor 
Parkway,  with  a  clearance  of  twenty-one  feet;  and  at  twenty-six 
and  one-half  miles,  at  Sea  Cliff  station,  there  is  a  foot-bridge  with 
a  clearance  of  about  twenty  feet,  this  being  the  last  overhead  struc- 
ture on  the  Una  The  Duck  Pond  road  crossing  is  at  twenty-aevKi 
and  on&-half  miles,  and  the  terminua^  Oyater  Bay,  thirly-two  and 
one-half  miles. 

The  Long  Island  Railroad  Company  is  at  present  engaged  in 
elevating  ita  tracks  along  the  main  line  juat  east  of  Jamaica,  tie 
bulk  of  the  work  being  in  the  vicinity  of  Hollia.  The  next  step 
will  undoubtedly  be  the  raising  of  the  trades  throng  Jamaica, 
which  will  join  the  two  high  grades  in  that  nei^borhood  and 
thereby  eliminate  the  three  sixteen-foot  clearance  bridges  now 
standing  in  Jamaica.  There  seems  no  doubt  that  ultimately  the 
railroad  company  wilt  be  compelled  to  elevate  its  tracks  east  (tf 
Hollis,  in  the  course  of  which  the  existing  bridge  at  Mineola  with 
ita  sixteen-foot  clearance  will  be  automatically  removed ;  and  witii 
this  accomplished,  there  would  remain  only  one  bridge  with  a  six- 
teen-foot clearance  all  the  way  from  Long  Island  City  to  Oyster 
Bay  —  this  remaining  bridge  being  the  one  at  Bushwick  Junctitn, 
which  is  within  the  city  of  New  York  and  is  the  OToeeing  at  Metoo- 
politan  avenue,  one  of  the  main  thoroughfares  in  that  secti(Hi. 

A  careful  examination  upon  the  spot  has  convinced  us  that  the 
overhead  structure  as  planned  and  with  the  specified  clearance  oi 
twenty-one  feet  is  in  all  respects  and  under  all  the  circumstanoea 
properly  adapted  to  the  local  conditions,  haring  all  due  regard  to 
the  conformation  of  the  land,  and  especially  to  the  grade  of  the 
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lii^waj  on  either  side  of  the  track  whicdt  coordinates  tnoBt 
Bdmirablj  with  a  bridge  structure  erected  bo  as  to  ensure  the 
twenty-one  foot  clearance.  We  are  accordingly  of  opinion  that 
nothing  haa  been  presented  by  the  applicants  upon  which  properly 
could  he  baaed  a  rerocation  of  the  original  decision  in  this  case; 
or  a  departure  from  the  early  determination  by  this  Commission 
as  subeequently  approved  and  thereafter  reiterated  by  it,  that  as 
matter  of  general  policy  the  construction  of  highway  bridges  over 
railroads  with  a  lesser  clearance  than  twenty-one  feet  should  not 
be  permitted.  This  CommiBsion  and  its  engineers  unreservedly 
favor  a  continuance  of  such  policy,  to  be  departed  from  only  under 
circumstances  which  would  unanswerably  justify  such  departure 
as  a  proper  exception  to  the  general  rule.  In  our  opinion,  no  ftuoh 
circumstances  exist  in  this  case,  and  the  application  must  aooord* 
ingly  be  denied. 


All  concur. 


In  the  Matter  of  the  Complaint  of  the  Chaubbb  of  Coumxbob 
OF  THB  City  of  Nbwbuboh  against  Eeib  Raileoad  Company 
and  the  New  Yobk  Cbktbal  Railboad  Coupany:  Refusal 
to  Hake  a  Switching  Charge  from  the  Weet  Shore  Railroad  to 
Spur  at  West  Newburgh 

C&se  No.  S009 

(Public  Seirice  CommiMion,  Second  District,  March  23,  lOlA) 

TariiE  ntM  when  fidght  ii  urried  from  one  railroad  by  another  railroad  to 
a  flTcn  town  and  from  tht  lattar  road  to  a  aldlns  which  extends  from  a 
point  on  the  latter  railroad  hack  to  the  right  of  way  of  the  fint  men- 
tlonod  tailxoad. 

At  a  point  X  in  the  dty  of  Newburgh  there  is  a  physical  cjnnection 
betweai  the  tracks  of  the  New  York  Central  railroad  and  the  Erie 
railroad.  From  said  point  X  the  tracks  of  the  Erie  extend  westerly 
through  Newburgh  to  New  Windsor,  a  distance  of  three  and  one-eighth 
milea.  At  a  point  in  said  tracks  just  west  of  the  Newburgh  corporation 
line,  an  industrial  aiding  having  switch  connection  with  the  tracks  of 
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the  Erie  Railroad  Company  (b;  wliich  such  aiding  ia  operated)  eztoids 
in  an  easterly  direction  back  into  the  city  of  Newburgh.  Along  this 
aiding,  which  ia  a  mile  and  a  half  long,  there  have  been  eatablished 
varioua  induHtrtal  enterpriaea,  eapecially  to  aerre  which  laid  aiding  wta 
ooutructed  by  tlie  Erie  railroad.  No  joint  ratea  hare  been  establiabed 
on  freight  over  the  New  York  Central  consigned  to  pointa  on  said 
aiding,  nor  hare  any  charges  been  eatablished  for  switching  New  York 
C^itrai  deliveriaa  at  X  from  that  point  to  destination  on  said  aiding. 
Under  existing  oonditions,  rail  deliveries  of  New  York  Central  freight 
eonaigued  to  a  point  on  aaid  aiding  can  be  obtained  by  the  consignee  only 
by  paying  to  the  Erie  ita  tariff  rate  for  hauling  such  freight  from  X  to 
New  Windsor,  and  a  like  amount  for  hauling  it  from  New  Windsor 
back  to  said  aiding  and  thence  to  point  of  delivery  in  Newburgh.  Held 
that  the  Erie  Railroad  Company  should  establish  a  charge  for  awitching 
New  York  Central  cars  between  X  and  points  on  aaid  siding;  and  tliat 
the  New  York  Central  should  ^Morb  ita  proper  proportion  of  such 
■witching  charge. 

Scott  &  Snead,  by  Charles  W.  U.  Snead  and  Peter  Cantine,  for 
compkinant 

John  M.  Stemhagen,  for  the  New  York  Central  Railroad 
Company. 

T.  H.  Burgess,  for  the  Erie  Railroad  Company. 

Van  Santvoohd,  Chairman, —  This  is  a  complaint  of  the 
Chamber  of  Commerce  of  the  City  of  Newburgh,  N.  Y.,  against 
Erie  Railroad  Company  and  the  New  York  Central  Railroad 
Company,  alleging  that  the  industries  located  along  the  line  of  the 
so  called  "  Fabrikoid  "  siding  or  switch,  which  frCHn  its  connec- 
tion with  the  tracks  of  the  Erie  Railroad  Company's  main  line 
extends  from  a  point  outside  to  a  point  inside  of  the  city  of 
Newburgh,  are  not  receiving  just,  fair,  and  reasonable  ratee 
upon  Bbipments  of  freight  from  points  cm  the  line  oi  the  New 
York  Central  Railroad  Company,  which  pointa  are  not  reached 
by  the  Erie  railroad.  Accordingly  an  order  ia  sought  directing 
the  fixing  of  a  joint  rate  schedule  by  the  railroad  corporations 
mentioned,  or  for  such  other  relief  against  the  alleged  discrimina- 
tion as  may  be  proper. 

It  appears  that  in  the  year  1914,  with  the  approval  of  this 
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ConmiiBsioD,  the  sidiDg  in  question  was  built  under  an  agree- 
ment between  the  complainant,  the  Erie  Railroad  Company,  and 
certain  manufacturing  intereets  located  in  the  vicinity^  the  cost 
of  the  construction  being  shared  in  stated  proportions  by  all  the 
parties;  and  that  such  siding  has  since  been  and  now  is  main- 
tained and  operated  by  the  Erie  Railroad  Company.  Apparently 
the  purpose  and  object  of  the  enterprise  was  to  afford  railroad 
facilities  to  the  factories  then  located  along  the  line  of  the  pro- 
posed siding,  and  to  open  up  for  industrial  development  the  con- 
siderable tract  of  land  to  be  traversed  by  said  siding  and  by  such 
extensions  thereof  as  might  thereafter  be  made  under  t^e  terms 
of  said  agreement  It  further  appears  that  the  Erie  Railroad 
Company  operates  an  extension  of  its  main  line  from  Greyoourt, 
N.  Y.,  passing  through  Kew  Windsor,  N.  Y.,  into  the  city  of 
Newburgh,  a  distance  of  approximately  ninetewi  miles:  New 
Windsor  being  three  and  eight  one-hundredths  miles  distant  from 
Newburgh,  where  there  is  a  physical  connection  between  the 
tracks  of  the  Erie  Railroad  Company  and  those  of  t^e  West  Shore 
railroad,  controlled  by  the  New  Yorii  Central  Railroad  Com- 
pany. At  a  short  distance  to  the  west  of  the  corporation  limits  — 
between  New  Windsor  and  Newburgh  —  the  said  Fabrikoid 
siding  connects  with  the  Erie  Railroad  Company's  main  track, 
and  extends  from  that  point  in  an  easterly  direction  back  into 
the  city  of  Newburg^.  From  the  point  where  it  leaves  the  main 
track  to  its  easterly  terminus  the  length  of  the  siding  is  one  and 
five  hundred  and  nineteen  thousandths  miles.  The  rail  distance 
from  the  Erie  Railroad  Company's  connection  in  Newburgh  with 
the  West  Shore  railroad  to  the  easterly  termination  of  the 
Fabrikoid  siding  is  three  and  fifty-seven  hundredths  miles. 

Under  existing  conditions  a  carload  shipment  arriving  at  New- 
burgh on  the  West  Shore  railroad  and  destined  to  a  point  on  the 
Fabrikoid  aiding  can  be  handled  only  by  the  West  Shore  railroad 
turning  the  ear  over  to  the  Erie  railroad,  which  latter  thereupon 
transports  it  directly  through  Newburgh  to  New  Windsor  and 
from  that  re-ships  it  to  the  point  of  delivery  on  the  Fabrikoid 
siding  in  Newburgh.  The  class  rates  applying  in  each  direction 
8TAn  Deft.  Bzpi.—  Vol.  7  23 
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between  N«wbar^  and  New  Windaor  are  in  cents  per  100 
pounds,  first  to  sixth  class  respectively,  eight  and  four-tenths, 
■even  and  fonx-tenths,  six  and  three-tenths,  five  and  thre&4enths, 
three  and  two-tenths,  and  two  and  six-tentlia  As  an  iUustratifm, 
snppoBe  a  shipment  of  a  carload  of  hay  originating  at  a  point  on 
the  Weat  Shore  railroad  and  destined  to  Newburgh  for  delivery 
on  the  Fabrikoid  siding,  and  on  which  the  West  Shore  Kailroad 
Company's  frei^t  chai^  to  Newburgh  is  twenty  d<^n  against  a 
weight  of  lading  of  20,000  pounds:  under  existing  cxiditions  the 
West  Shore  would  set  this  car  to  the  Erie  and  the  Erie  would 
transport  it  from  Newbux^  to  New  Windsor,  charging  its  fifth- 
class  rate  of  three  and  two-tenths  cents  per  100  pounds,  and  then 
re-ship  it  from  New  Windsor  back  into  Newburgh  over  the  Fabri- 
koid  siding  for  which  it  would  charge  three  and  two-tenths  cents 
per  100  pounds,  or  a  total  rate  per  100  pounds  of  six  and  foup- 
tentiiB  cents,  making  its  total  freight  charge  twelve  dollars  and 
ei^ty  cents,  which  c(»nbined  with  the  frw^t  charge  of  the  West 
Shore  railroad  would  be  thirty-two  dollars  and  eighty  centSk 

In  answM  to  the  oomplaint,  the  Erie  Railroad  Company 
declares  that  it  has  been  and  still  is  willing  to  make  effective  joint 
rates  oa  carload  traffic  between  industriee  on  the  Fabrikoid 
siding  and  points  on  the  West  Shore  railroad  where  throng 
rates  are  not  in  effect  via  the  Erie  railroad  and  its  connections 
to  Newburgh,  or  where  the  West  Shore  Eailroad  Company  is  in 
a  position  to  provide  lower  throu^  rates  than  are  in  effect  via 
the  Erie  railroad ;  but  states  that  it  is  unwilling  to  establish  a 
charge  for  switching  from  its  eonneeti(m  with  the  West  Shore  to 
points  on  the  siding,  and  alleges  that  requirement  for  the  estab- 
lishment  of  such  a  switching  charge  would  result  in  confiscation 
erf  its  proper^  without  just  compensation.  The  New  York  Cen- 
tral Baiiroad  Company,  on  the  other  hand,  insists  that  establish- 
ment of  the  proposed  joint  rates  from  non-competitive  points  on 
its  line  would  involve  publication  of  the  same  rates  on  carload 
traffic  to  and  from  the  tracks  of  the  Erie  railroad  at  Newburgh 
aa  in  effect  to  and  from  the  trai^  of  tlie  West  Shore  railroad  at 
Newburgh;  that  accordingly  the  Erie  Railroad  Company  would 
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receive  a  disproportiooate  sh&ie  of  sucli  rates,  which  would  leaolt 
tinfairly  to  the  New  York  Central.  But  it  declarefl  that  if  there 
shall  be  eetablished  a  chai^  for  switching  traffic  between  the 
Wert  Shore  terminus  in  Newburgh  and  the  said  siding,  it  will 
absorb  a  proper  part  of  said  switching  charge  on  traffic  requlrii^ 
delivery  or  originating  at  points  on  said  siding. 

A  careful  study  of  the  situation  has  led  ng  to  the  conclusion 
that  requirement  of  through  route  and  joint  rates  is  inadvisablfl 
in  this  case^  for  the  following  reaeoas :  First,  that  if  such  joint 
rates  should  not  be  estsbli^ed  by  the  earring  within  the  time 
specified  in  the  order  it  would  fall  upon  the  CommiasicHi  to 
ertablish  the  just  and  reasonable  rates  to  be  charged  and  to 
declare  the  proportion  thereof  which  should  accrue  to  each  carrier 
respectively;  such  a  determination  would  aeoessarily  require  a 
more  or  less  extended  examination  and  the  acquisition  of  much 
information  by  the  CiHnmission  before  final  action;  and  it  does 
not  appear  from  the  record  in  the  case  that  the  situation  would 
warrant  going  into  the  matter  to  such  an  extent  Seconti,  the 
joint  rate  proposition  would  at  most  be  beneficial  only  to  the 
carload  shippw  or  consignee.  Third,  manifest  difficulty  in  the 
matter  of  tariff  publication  would  arise,  as  the  measure  would 
result  in  imposing  upon  the  carriers  the  burden  of  voluminous 
schedule  publications  with  numerous  exception  thereto,  with  the 
prospect  of  but  few  of  the  rates  provided  ever  being  used.  Such 
shipmeDta  as  that  of  hay  and  mohair  referred  to  in  the  record,  It 
may  be  incideaitally  observed,  would  be  taken  care  of  equally  w^l, 
if  not  better,  under  a  switching  <diarge  than  under  joint  rates. 
Moreover,  if  switching  charges  are  provided,  apparently  neither 
company  would  attempt  to  confine  such  charges  to  traffic  subject 
to  this  Commission's  jurisdiction;  and  under  such  ciroumstancee 
the  switching  arrangement  would  in  the  long  run  be  far  more 
beneficial  to  shippers  and  consignees  than  would  result  from  the 
establishment  of  joint  rates. 

The  £rie  Railroad  Company's  refusal  to  provide  a  switching 
eharge  to  cover  the  service  which  complainant  desires  appears  to 
jvoceed  from  the  belief  that  such  service  calls  for  road  haul 
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movement  rather  than  station  switching  movement;  and  that  while 
jthe  industries  now  located  on  the  Fabrikoid  siding  and  lands 
ladjacent  thereto  upon  which  the  complainant  hopea  to  procure 
Ithe  estahtiBhment  of  other  industries  are  within  the  corporate 
limits  of  the  city  of  Kewburgb,  nevertheless  in  the  movement  of 
shipments  between  sadx  points  and  the  railroad  corporation's 
station  freight  house  in  N^ewburgh,  or  its  connection  with  the 
West  Shore  railroad  in  Newbur^,  the  traffic  in  transit  would 
pass  out  of  its  Newbuigh  yard  limits  and  out  of  the  corporate 
limits  of  the  city  into  the  township  of  New  Windsor.  This  por- 
tion of  the  Erie  railroad  does  not  appeal  to  ns  as  logical  or  well 
taken,  for  the  reason  that  said  corporation  has  filed  with  the 
Commission  a  tariff  as  its  P.  S.  C,  2  N.  Y.,  No.  D-6S,  effective 
January  6,  1916,  naming  gwitching  chai^  of  thirty  cents  per 
ton  to  apply  on  coal  and  ct^e  in  carloads,  minimum  wei^t 
40,000  pounds,  frran  its  connection  with  the  West  Shore  railroad 
in  Newbnrgh  to  consignees  having  private  or  assigned  sidings 
located  within  yard  limits  at  Newburgh.  The  record  shows  that 
coal  which  arrivee  at  Newfaur^  cm  the  West  Shore  is  delivered 
to  the  Erie  company  at  that  point  and  by  it  hauled  to  delivery 
points  on  the  Fabrikoid  switch.  The  service  performed  by  ^e 
Erie  company  in  transporting  these  coal  shipments  is  no  different 
than  would  be  the  service  performed  in  transporting  other  com- 
modities requiring  such  mov^nent. 

Section  82  of  the  Public  Service  Commissions  Law  reads : 
"  Sec.  32.  Unreasonable  Preference.  No  common  carrier  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  any  person  or  corporation  or  to  any  locality  or  to  any  par- 
ticular description  of  traffic  in  any  respect  whatsoever,  or  subject 
any  particular  person  or  corporation  or  locality  or  any  particular 
description  of  traffic,  to  any  undue  or  unreascoiable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

It  is  not  clear,  if  switching  charges  are  applicable  to  movement 
of  coal,  why  road  haul  rates  should  apply  for  same  movement  of 
other  commodities.  There  is  no  provision  in  the  law  which  pre- 
vents the  Erie  ccnnpany  fn»n  fixing  ita  yard  limits  and  nwitching 
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limitfl  at  fltations  as  it  may  aee  fit  The  record  ahowa  that  the 
West  Shore  Railroad  Compeiiy  does  not  cMifine  it«  9wit<Aing 
limits  between  pointa  on  ita  line  wiUiin  the  corporate  limits  of 
said  city. 

Under  all  tlie  circmnBtances,  we  ore  of  opinion  that  the  situa- 
tion demands  the  establishment  of  a  charge  for  switching  cars 
between  points  on  the  Fabrikoid  siding  and  the  Erie  Railroad 
Company's  connection  with  the  West  Shore  railroad  at  New- 
burgh.  While  there  is  no  evidence  in  the  case  upon  the  question 
of  ^at  would  ccmstitute  a  reasonable  charge  for  such  serrice,  or 
what  proportion  of  such  switching  charge  should  properly  be 
absorbed  out  of  its  road  haul  revenue  by  the  West  Shore  Railroad 
Company,  in  view  of  the  fact  that  there  has  already  been  estab- 
lished in  the  case  of  coal  a  switching  charge  for  the  same  service 
at  the  rate  of  thirty  cents  per  ton  ftn-  a  minimum  of  twenty  tons, 
equal  to  a  six  dollar  per  car  charge,  and  that  it  would  appear 
from  what  other  carriers  charge  for  similar  switching  movement 
that  six  dollars  per  car  would  be  a  fair  charge  for  such  service, 
it  is  fiu^ested  by  the  Commissi<ni  that  the  rate  mentioned  shall 
become  the  published  rate.  And  in  view  of  the  fact  that  at 
numerous  points  the  West  Shore  Railroad  Company  absorbs  con- 
necting lines*  switching  to  the  amount  of  five  dollars  per  car  on 
minimum  road  haul  revenue  of  fifteen  dollars  per  car  (in  quanti- 
ties of  10,000  pounds  or  more),  it  would  appear  that  an  absorp- 
tion of  six  dollars  per  car,  minimum  road  haul  revenue  of  seven- 
teen dollars  and  fifty  cents  per  car  (in  quantities  of  10,000  pounds 
or  more),  would  be  a  reasonable  absorption. 

If,  therefore,  the  parties  to  this  proceeding  shall  be  disposed 
to  accept  the  suggestions  of  the  Commission  last  above  stated  as 
to  what  would  constitute  a  proper  switching  charge  by  the  Erie 
Railroad  Company  for  the  service  mentioned,  and  incideatally 
what  might  be  considered  a  proper  absorption  by  the  New  York 
Central  Railroad  Company,  on  or  after  the  expiration  of  toi  days 
from  the  date  of  service  upon  them  respectively  of  a  copy  of  this 
opinion  and  of  the  order  which  shall  be  entered  in  pursuance 
thereof,  and  not  later  than  fiftemi  days  after  the  service  of  such 
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papers,  the  Erie  Railroad  Company  shall  poWish  the  proposed 
switching  chai^  for  the  services  mentioned,  and  the  New  York 
Central  Railroad  Company  shall  similariy  publish  the  proper 
absorption  regulation.  Otherwise,  and  if  either  of  the  partjes 
hereto  shall  not  be  satisfied  as  to  the  reasonableness  of  what  is 
now  prc^Kmed  in  the  respect  mentioned  and  notice  to  that  effect 
diall  be  filed  with  this  CoromiBsion  within  the  ten  days'  period 
above  specified,  further  testimony  shall  be  taken  upon  the  questitm 
of  a  reasonable  charge  for  ihe  switching  service  to  be  provided  for 
and  of  the  amount  of  such  switching  chai^  which  is  to  be 
abaorhed  by  the  Weet  Shore  Railroad  Ctnupany  out  of  its  road 
haul  I 


All  concur. 


In  the  Matter  of  die  Petitions  of  the  New  Toek,  Lackawaiiha 
AMD  Western  Railway  Compant;  The  Delaware,  Lacka- 
WABHA  AHD  WssTBttN  Railboao  Compant  ;  the  Town  Boabd 
ahd  Board  of  Highway  Sdpbbiktbndents  of  the  Tows  of 
Cheeetowaoa,  Ebib  Codnty  ;  and  the  Pkesident  and  Thos- 
TBEs  OF  THE  ViLiAOE  OP  Sloan,  Ebib  Codnty;  for  the 
Elimination  of  the  Harlem  Avenue  Grade  Crossing  of  the  New 
Yort,  Lackawanna  and  Western  Railway,  the  Lehigh  Valley 
Railroad,  the  Erie  Railroad,  and  the  Lehigh  and  Lake  Erie 
Railroad  in  the  Town  of  Cheektowaga  and  Village  of  Sloan; 
and  the  Kennedy  Road  Grade  Crossing  of  the  New  York, 
Lackawanna  and  Western  Railway,  the  Erie  Railroad,  and  the 
Ldiigh  Valley  Railroad  in  the  Town  of  Cheektowaga,  Erie 
County 

Case  No.  2806 

(Public  Serrfce  Commisaion,  Second  District,  Uareh  30,  1916) 

Ditalla  of  reqnlnmantt  preliminarY  for  tbc  ellmiutlon  of  m.  grida  cmidai 
of  Mveral  raOiMdi  >t  Cheektoir^A,  Erie  coonty. 

The  line  between  the  village  of  Sloan  and  the  town  of  Cheddowaga 
is  the  center  of  Harlem  aveDue,  a  street  which  in  now  crossed  at  grade 
by  two  main  line  and  forty-eight  yard  tracks  of  the  New  Toric,  Ladut- 
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wknna  and  Weatern  railway,  by  two  tracki  of  tha  Erie  railroad,  ttiiw 
tracks  of  the  Lehigh  Valley  railroad  and  two  tracks  of  the  Lehigh  and 
Lake  Erie  railroad.  The  street  crosaea  the  railroad  at  a  slight  aiigla 
and  eonnecta  WiUianiB  street  and  Broadway,  respectively  south  and  norUi 
of  the  tracks,  a  diatance  of  abont  6,800  feet,  these  two  atreeta  oon- 
■titnted  the  nuun  roada  to  tba  city  of  Buffalo  from  the  east.  Th« 
relief  aougbt  herein  i*  the  elimination  of  the  Harlem  Avenue  grade 
eroBsiiig  partly  is  the  villsge  of  Sloan  and  partly  in  the  town  of  Cheek- 
towaga  and  the  cloaing  of  the  Kennedy  rood  crossing  in  the  said  town. 
The  New  York,  Lackawanna  and  Western  Railvray  Company  has  agreed 
to  construct  at  its  own  cost  and  expense  an  undergrade  crossing  of  itl 
tradu  for  Lovejoy  street,  thus  affording  a  direct  and  safe  connection 
betwen  Buffalo  and  Sloaa.  Permissitm  granted  with  tbe  naual  r«strio- 
tiona. 

Bj  the  CouioBSiON. —  Harlem  avenue,  a  Btreet  extending  in  a 
northerly  and  southerly  direction,  and  whose  center  line  fomu 
the  boundary  between  the  village  of  Sloan  lying  to  Uie  weat  and 
the  town  of  Cheektowaga  lying  to  the  east  of  said  center  line^  is 
now  crossed  at  grade  by  two  main  line  and  forty-ei^t  yard  tracks 
of  the  New  York,  Lackawanna  and  Western  raUway,  by  two 
tracks  of  the  Erie  railroad,  three  tracks  of  the  LeJaigh  VaU^ 
railroad,  and  two  tracks  of  the  Lehigh  and  Lake  Erie  railroad. 
The  street  orosees  the  railroads  on  a  slight  skew  and  connects 
Williams  street  with  Broadway  respectiTely  south  and  north  of 
the  tracks  and  distant  from  eadi  other  about  6,800  feet,  these  two 
streets  constituting  the  main  roads  to  the  city  of  Buffalo  fnnu  the 
east. 

The  petition  herrau  asks  for  the  elimination  of  the  Harlan 
avenue  grade  crossing,  lying  partly  in  the  village  of  Sloan  and 
pardy  in  tiie  town  of  Cheektowaga,  and  the  closing  of  the  Ken- 
nedy  road  crossing  in  the  town  of  Cheektowaga.  Kennedy  road 
is  parallel  to  and  distant  easterly  about  2,200  feet  iram,  Harlem 
avenue;  it  likewise  crosses  the  main  line  and  yard  tracks  of  the 
New  York,  Lackawanna  and  Western  railway  and  serwal  tracks 
of  the  Erie  and  Lehigb  Valley  railroads.  Ludwig  avenue,  or 
Violet  street,  is  another  road  parallel  to  Harlem  avenue  and 
Kennedy  road.  It  is  situated  abont  4,600  feet  east  of  Harlem 
avenue,  and  therefore  about  2,300  feet  east  of  the  Kennedy  road. 
It  crosses  the  New  York,  Lackawanna  and  Western  railway  at 
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the  tiiroftt  of  the  yarda.  Southerly  and  diatftnt  about  500  feet 
from  the  New  York,  Lackawanna  and  Western  railway  it  crosaes 
two  tracks  of  the  Erie  railroad  and  three  tracks  of  the  Lehigh 
Valley  railroad,  the  rights  of  way  of  the  two  last  named  roads 
being  immediately  adjacent.  This  proceeding  does  not  conteni- 
plate  either  the  dosing  or  elimination  of  this  crossing  at  Ludwig 
avenue  or  Violet  street  (hereafter  referred  to  as  Ludwig  avenue), 
but  it  does  contemplate  provision  for  a  connecting  road  which 
will  -permit  the  diversion  to  it  of  travel  now  naturally  tributary 
to  the  crossing  at  Kennedy  road. 

West  of  Harlem  avenue  in  the  village  of  Sloan  the  tracks  of 
the  New  York,  Lackawanna  and  Western  railway  curve  to  the 
right  or  north.  Lying  nortii  of  these  tracks  in  said  village  is  an 
east  and  west  street  known  as  Lovejoy  street,  substantially  in  line 
with  Lov^'oy  street  as  it  exists  in  the  city  of  Buffalo.  There  is, 
however,  at  present  no  crossing  of  the  New  York,  Laekwanna  and 
Western  railway  (Black  Rock  branch),  Lovejoy  street  on  both 
sides  of  the  tracks  having  dead  ends  at  the  railroad  lines.  As  a 
part  of  the  general  scheme  embracing  the  elimination  of  the 
Harlem  avenue  grade  crossing,  the  New  York,  Lackawanna  and 
Western  Kailway  Company  has  agreed  to  construct  at  its  own 
cost  and  expense  an  undergrade  crossing  of  its  tracks  for  Lovejoy 
street,  thus  affording  a  direct  and  safe  connection  between  Buffalo 
and  Sloan. 

A  number  of  hearings  were  held  by  the  Commission  in  this 
matter  at  which  various  general  plans  were  submitted,  all  of  them 
however  providing  for  a  viaduct  highway  in  Harlem  avenue,  but 
varying  mainly  in  the  location,  character,  and  extent  of  new 
streets  to  he  constructed  between  Harlem  avenue  and  Ludwig 
avenue,  made  necessary  by  the  closing  of  the  croseing  at  Uie  Km- 
nedy  road,  and  for  proper  access  to  each  remaining  croseing.  At 
the  hearing  on  October  1,  1915,  a  general  plan  marked  "  Ex.  No. 
1,"  which  met  with  the  approval  of  the  railroad  companies  and 
of  the  town  of  Cheektowaga  and  village  of  Sloan,  was  finally 
presented :  the  estimated  cost  of  carrying  out  the  work  abown 
thereon,  including  the  cost  of  a  sewer  hereafter  referred  to,  and 
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all  land  and  damages  being  about  $400,000,  and  this  BBme  plan 
at  the  final  bearing  on  January  26,  1916,  was  tb©  one  favored  by 
all  represented  parties.  Tbe  appearances  at  this  hearing  were 
as  follows:  For  the  New  York,  Lackawanna  and  Western  Rail- 
way Company  and  the  Delaware,  Lackawanna  and  Western  Rail- 
road Company:  L.  L.  Babcock,  attorney,  Geo.  E.  Boyd,  division 
engineer,  and  D.  B.  Young,  assistant  engineer;  for  the  Erie  Rail- 
road Company :  W.  H.  Brameld,  assistant  engineer ;  for  the  town 
of  Che^1«iwaga  and  tbe  village  of  Sloan:  William  Brennan, 
attorney;  and  Geo.  C.  Diehl,  county  superintendent  of  highways 
and  town  engineer  for  tbe  town  of  Cheektowaga ;  Frank  Wildey, 
supervisor  town  of  Cheektowaga ;  and  J.  B.  Olmsted  for  certain 
property  owners. 

On  this  plan,  Exhibit  1,  there  are  shown  certain  new  marginal 
roads  parallel  to  Uie  bases  of  the  earth  slopes  of  tbe  embankments 
of  tbe  proposed  viaduct  in  Harlem  avenue.  In  addition  to  their 
function  as  streets  furnishing  access  to  the  proposed  viaduct,  these 
roads  are  intended  for  the  purpose  of  constructing  therein  a 
twenty-four  inch  sewer  which  is  to  extend  across  the  tracks  of  all 
of  the  railroads.  The  cost  of  this  sewer  between  Franklin  avenue 
in  the  village  of  Sloan  and  Center  street  in  the  town  of  Cheekto- 
waga is  proposed  as  a  charge  againet  the  elimination  of  the  cross- 
ings. It  accordingly  has  been  determined  to  omit  the  conatniction 
and  improvement  of  certain  lateral  streets  wbich  bad  been  pro- 
posed ae  part  of  tbe  initial  schrane  under  consideration  and  in 
lieu  thereof  to  include  the  above  mentioned  marginal  streets  and 
the  said  twenty-four  inch  sewer.  It  has  been  estimated  that  tbe 
total  cost  of  the  proposed  lateral  streeta  would  be  at  least  equal 
to  and  probably  greater  than  the  cost  of  the  proposed  marginal 
roads  and  of  said  sewer  provided  that  the  cost  of  tbe  sewer  shall 
not  exceed  $23,000. 

Tbe  Commission  has  accordingly  determined  that  if  tbe  total 
cost  of  that  part  of  the  above  mentioned  sewer  which  is  to  extend 
from  Franklin  avenue  to  Center  street  shall  exceed  the  sum  of 
$23,000,  all  of  aucb  excess  cost  should  be  borne  and  paid  by  tbe 
town  of  Cheektowaga,  and  that  no  part  of  such  excess  cost  should 
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be  charged  ag&inst  the  elimination  account  or  borne  and  paid  hy 
either  the  State  of  New  York  or  the  railroftd  coTpQrati(»i»;  and 
auch  determination  baa  been  accepted  as  proper  and  assented  to 
by  tile  said  town.  It  also  has  been  determined  and  aaaented  to  by 
said  town  that  before  the  completion  of  the  woik  in  this  order 
provided  for,  said  sewer  shall  be  extended  from  Center  street  to  a 
point  of  discharge  at  this  time  undetermined,  but  which  ahall  be 
hereafter  determined  subject  to  the  approval  of  this  Commission. 

It  appears  from  the  testimony  that  Center  street  lying  BOath  of 
and  approximately  parallel  with  the  railroads  is  not  opened  for  a 
short  distance  in  the  space  embraced  between  Linden  and  Mansion 
streets.  The  layout  is  such  that  with  future  develn^nnent  of  the 
property  this  street  may  bectnne  an  important  approach  to 
Harlem  avenue;  and  this  order  is  made  upon  the  condition  that, 
if  now  closed,  this  street  shall  be  opened  for  a  width  of  thir^ 
feet  and  dedicated  for  publio  travel  at  the  sole  txpeam  of  the 
town  of  Cheektowaga. 

The  said  crossings  at  Harlem  avenue  and  Kennedy  road  which 
have  several  times  been  personally  inspected  by  manbers  of  the 
Commission  embody  so  many  el«oents  of  clanger  that  travel  which 
is  naturally  tributary  to  these  streets  prefers  to  seek  other  outlets 
to  the  risk  of  crossing  the  railroads,  the  condition  being  eepeeially 
serious  by  reason  of  the  fact  that  children  going  to  and  from 
school  are  compelled  to  cross  the  tracks  at  grade.  The  Com- 
mission being  unanimously  of  the  opinion  that  the  petition  herein 
shall  be  granted,  after  due  deliberation,  therefore 

Orders.  1.  That  the  Kennedy  road  crossing  in  the  town  of 
Cheektowaga  of  the  New  York,  Lackawanna  and  Western  rail- 
way, of  t^e  Erie  railroad,  and  of  the  Lebi^  Valley  railroad,  be 
closed  and  discontinued  from  the  northerly  line  of  the  property 
of  the  New  Yorit,  Lackawanna  and  Weetem  Railway  Company 
to  the  southerly  line  of  the  property  of  the  L^ig^  Valley  Railroad 
Company. 

2.  That  the  grade  crossing  of  the  New  Yoi^,  Lackawanna  and 
Western  railway,  the  Erie  raWroad,  the  Lehi^  Valley  railroad, 
and  the  Lehigh  and  Lake  Erie  railroad  by  Harlem  avenue  in  the 
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town  oi  Cheektowaga  and  the  village  of  Sloao,  Erie  county,  shall 
be  abolished,  and  that  the  travel  be  carried  over  the  grade  of  tho 
railroada  oa  a  viaduct  to  be  constructed  in  said  Harlem  avenue. 

3.  That  certain  new  marginal  (north  and  Bouth)  atreets  be  laid 
out. 

4.  That  existing  lateral  (east  and  -west)  streets  be  extended 
and  certain  fixistJng  lateral  streets  be  improved. 

6.  That  an  existing  aewer  in  Harlem  avenue  be  partly  re- 
located and  a  new  serwer  be  constructed  under  the  tracks  of  the 
various  railroad  companies. 

All  of  the  above  to  be  oaxried  out  in  accordance  with  the  fol- 
lowing genraral  direotionB: 

Kbnitbdt  Koad 

Eeonedj  road  is  to  be  left  open  and  the  existing  crossing  main- 
tained until  the  completiim  of  the  new  viaduct  at  Harlem  avenue 
and  the  diversion  of  highway  travel  thereto,  after  which  it  ia  to 
be  closed  by  the  construction  of  fences  or  other  barriers  along  the 
southerly  right  of  way  of  tiio  L^igh  Valley  railroad  and  the 
northerly  ri^t  of  way  line  of  the  New  York,  Lackawanna  and 
Western  railway, 

Haslbm  AvBiTtri 

The  center  line  of  the  viaduct  to  be  erected  in  Harlem  avenue 
shall  cmncide  with  the  center  of  the  street  as  it  now  exists. 
Beginning  at  a  point  south  of  the  tracks  nearly  opposite  the  inter- 
section of  Center  street,  there  shall  be  built  an  earth  embankment 
approach  terminating  at  an  abutment  at  or  substantially  at  the 
southerly  right  of  way  line  of  the  Ldiigh  and  Lake  Erie  railroad. 
From  this  ahutment  and  extending  to  a  similar  abutment  p'aced 
at  or  near  the  northerly  right  of  way  line  of  the  New  York, 
Lackawanna  and  Western  railway  ae  it  exists  west  of  Harlem 
avenue,  the  viaduct  shall  be  of  steel  frame  construction  supported 
by  said  abutments  and  intermediate  piers.  From  said  northerly 
abutment  the  northerly  approach  shall  be  formed  of  earth  embank- 
ment terminating  at  or  near  the  intersection  of  Franklin  avenu& 
The  viaduct  shall  have  one  sidewalk  cm  its  easterly  side  through- 
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out  its  entire  length.     The  governing  dimeneions  and  other  struc- 
tural features  shall  cooform  to  the  following  specifications : 

(it)  Width  of  roadway  on  viaduct  to  be  twenty-four  feet 
between  curb  lines. 

(b)  Width  of  sidewalk  six  feet  in  the  dear. 

(c)  Sidewalk  and  floor  of  roadway  to  he  of  reinforced  concrete. 

(d)  All  floor  beams  and  lower  girder  flanges  to  be  protected 
by  concrete  or  a  combination  of  concrete  and  castiron  blast  plates. 

(c)  Paving  on  roadway  of  structural  portion  of  viaduct  to  be 
of  brick ;  curbs  to  be  concrete  fitted  with  metal  curb  bar. 

{/)  A  Buffloient  number  of  inlets  to  be  provided  with  suitaUe 
wide  gratings  for  drainage  purposes.  Water  to  be  led  throu^ 
iron  pipes  to  sewer  connection. 

(g)  Substantial  iron  fence  of  approved  design  on  sidewalk  to 
be  provided. 

(h)  Foundation  to  be  rock  where  possibla  If  rock  is  found 
as  expected  at  an  average  depth  of  about  twwity  feet,  piers  to 
rock  ^all  be  sunk  for  all  pier  and  abutment  suj^rts ;  otherwise^ 
piles  are  to  be  used. 

(i)  Grade  on  structural  portion  of  roadway  to  be  level,  with 
pavement  moulded  to  shed  drainage  to  inlets. 

(j)  Clear  headroom  over  top  of  rails  of  railroads  to  be  not 
lees  than  twenty-two  feet, 

(k)   Grades  on  each  embankment  approaches  to  be  4  per  c^it. 

(0  Approach  embankments  to  be  constructed  of  auch  width  as 
may  be  required  to  insure  the  stability  of  the  necesflary  guard- 
rails thereon. 

(m)  Pavement  on  approaches,  waterbound  macadam  sixteen 
feet  wide, 

(n)  Sidewalks  on  approaches,  concrete  five  feet  wide. 

(o)  Gutters  on  approaches  paved  with  cobblestones  or  otherwise 
as  may  be  agreed. 

(p)  Kailings  on  approaches  supported  by  mncrete  poets  to  be 
constructed  as  railings  of  similar  character  on  state  highways. 

(q)  Vertical  curves  to  be  provided  in  roadway  where  breaks 
of  grade  occur. 
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(r)  Electric  light  conduits,  outlets,  and  posts  for  support  of 
lights  on  entire  viaduct  to  be  incorporated  in  the  design. 

No  temporary  croesing  at  grade  or  oUierwise  at  Harlem  avenue 
need  be  provided  during  the  period  of  ctMistrueticai. 

!Nbw  Stbsbts  to  Bs  Laid  Oct  (Mabginai.) 
(a)  Adjacent  to  the  toe  of  the  embankmoit  approach  to  the 
proposed  viaduct  in  Harlem  avraiue  north  of  the  New  York, 
Lackawanna  and  Western  railway  and  in  the  village  of  Sloan,  a 
new  hi^way  fifty  feet  wide  ehaH  be  laid  out,  extending  from  tbe 
northerly  line  <rf  Lovejoy  street  to  a  point  not  lees  than  fifty  feet 
north  of  the  end  of  the  embankmeoit.  A  suitable  wooden  stairway, 
with  railings,  shall  be  erected  on  the  westerly  side  of  said  north- 
erly approach  at  Gates  street 

(6)  Adjacent  to  the  toe  of  the  same  embankment  approach 
north  of  tbe  tracks  in  the  town  of  Cbeektowaga,  a  new  highway 
fifty  feet  wide  shall  be  laid  out,  extwiding  from  the  northerly 
right  of  way  line  of  the  New  York,  Lackawanna  and  Western 
railway  to  a  point  about  one  hundred  and  fifty  feet  north  of  the 
end  of  the  embankment 

(c)  Adjacent  to  the  easterly  toe  of  the  embankment  approach 
to  the  proposed  viaduct  in  Harlem  avenue  south  of  the  tracks  in 
the  town  of  Cbeektowaga,  a  new  highway  fifty  feet  wide  shall  be 
laid  out,  estending  from  the  southerly  right  of  way  line  of  the 
Lehigh  and  Lake  Erie  railroad  to  Urn  northerly  line  of  Centra 
street 

EZTBNSION    OF    ExtSTIITO    LaTBBAI.    StbBXTS 

(a)  Qmner  street  north  of  the  New  York,  Lackawanna  and 
Western  railway  in  the  town  of  Cbeektowaga  shall  be  extended 
on  its  present  width  of  fifty  feet  from  its  present  westerly 
terminus  to  Harlem  avenue,  a  distance  of  about  710  feet. 

(b)  Stradtman  avenue  south  of  the  Lehigh  and  Lake  Erie 
railroad  in  the  town  of  Cbeektowaga  shall  be  extended  cm  its 
present  width  of  fifty  feet  from  its  present  terminus  a  short 
distance  weet  of  Mansion  street  to  Harlem  avenue.    A  suitable 
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wooden  stairway,  with  railings,  shall  be  erected  at  the  easterly 
side  of  said  southerly  approach  at  the  westerly  tenniBoa  of  Stradt- 
man  avenue  as  extended  under  this  order. 

(c)  Wojick  street  south  of  the  tracks  of  the  Lehigh  Valley 
railroad  in  the  town  of  Cheektowaga  is  to  be  extended  on  its 
present  width  of  sixty  feet  from  its  existing  terminus  at  Dean- 
browski  street  easterly  to  Ludwig  avenue,  a  distance  of  about 
1,130  feet 

lupRoysicBiTT  OF  Nbw  Stbbbts  Ain>  ExtBTiiTo  Stbexts 
(a)  The  new  streets  adjacent  to  the  embankment  approaches 
to  the  proposed  viaduct  in  Harlem  avenue  are  to  be  built  on  the 
grades  conforming  to  the  present  ground  surface ;  they  are  to  be 
crowned  properly  and  ditched  and  paved  for  a  widtb  of  sixteen 
feet  with  macadam  not  less  than  six  inches  deep  at  the  crown. 

{b)  Qruner  street  and  Stradtman  avenue  extensions  are  to  be 
graded  so  that  their  surfaces  shall  conform  approximately  to  the 
existing  ground  surface.  The  roadways  on  these  extensions  and 
on  existing  Gruner  street  and  Stradtman  avenue  to  Kennedy 
road  shall  be  paved  with  macadam  for  a  width  of  sixtem  feet  and 
a  depth  of  not  less  than  six  inches  at  the  crown. 

(c)  Wojick  street  extension  is  to  be  graded  so  that  its  surface 
shall  conform  approximately  to  the  exds'ting  ground  surface.  The 
roadway  on  this  extension  and  that  cm  existing  Wojick  street  to 
Kennedy  road  shall  be  paved  with  macadam  as  heretofore  pro- 
vided for  Gruner  street  and  Stradtman  avenue. 

(d)  The  coat  of  any  grading  necessary  for  the  extemsions  of 
Gruner  street,  Stradtman  avenue,  and  Wojick  street,  together  with 
the  pavement  thereon,  may  be  and  is  properly  cbaigeable  to  the 
elimination  of  t^e  crossings.  The  cost  of  paving  on  existing 
Gruner  street,  Stradtman  avenue,  and  Woji<i  street  is  also 
properly  chargeable  to  the  same  account. 

(e)  No  fences,  sidewalks,  or  guard-rails  will  be  required  along 
tiie  margins  of  any  of  the  new  or  ot  existing  streets  'h««in 
required  to  be  laid  out  or  improved. 
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A  new  tven^-four  inch  aewer  which  is  to  receive  drainage  from 
the  viaduct  surface  shall  be  constructed  in  the  new  marginal 
streets  and  across  the  railroads.  If  the  cost  of  that  portion  of 
said  sewer  lying  between  Franklin  avenue  and  Center  street  which 
as  hereinbefore  determined  shall  be  charged  against  the  elimina- 
tioa  account,  shall  exceed  the  sum  of  $23,000,  all  of  such  excess 
cost  shall  be  borne  and  paid  by  the  town  of  Cheektowaga,  and  no 
part  of  such  ezoees  cost  shall  be  charged  against  the  elimination 
account  ot  borne  and  paid  by  either  the  State  of  New  Toik  or 
the  railroad  corporations. 

Before  the  completion  of  tiie  work  herein  provided  for,  the  said 
town  of  Cheektowaga  ahall  at  its  own  cost  and'  expense  extend 
this  setwer  from  Center  street  southerly  to  a  point  of  discharge 
which  shall  be  determined  and  receive  the  approval  of  this  Com- 
mission before  the  completion  of  the  work  herein  f»*ovided  for, 
the  entire  cost  and  expense  of  such  extension  to  be  borne  and  paid 
by  Bud  town.  The  granting  of  the  order  herein  is  expressly  con- 
ditioned upon  acceptance  of  and  compliance  with  all  of  the  fore- 
going provisions  as  to  said  twenty-four  inch  sewer  by  the  town  of 
Cheektowaga. 

If  the  total  cost  of  the  improvement  in  this  order  provided  for 
and  as  aforesaid  determined  properly  to  be  chargeable  against  the 
eliminatitm  account  shall  exceed  the  sum  of  $400,000,  in  arriving 
at  a  determination  of  the  State's  share  of  such  total  cost  no  charge 
in  excess  of  $58,000  shall  be  made  against  and  included  in  the 
elimination  account  for  land  cost  and  damages  which  m&y  be  inci- 
dental to  the  carrying  out  of  this  order.  The  intent  of  this  order 
being  that  if  such  total  cost  shall  become  in  axoess  of  $400,000  by 
reason  of  incidental  land  and  land  damage  costs  necessarily 
incurred  in  excess  of  $58,000,  the  State's  share  of  such  last  men- 
tioned excess  shall  be  assumed  and  paid  by  said  town  of  Cheek- 
towaga ;  but  if  such  total  coet  shall  not  exceed  $400,000,  the  State 
ahall  pay  its  statutory  share  [one-quarter]  thereof  without  regard 
to  the  amount  of  land  and  land  damage  costs  which  may  have  been 
necessarily  incurred  and  included  in  snch  total  cost.     This  pro- 
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vision  nerertbeless  afaall  not  be  construed  as  an  KdmisBion  that 
any  land  cost  or  damage  in  the  snm  mentioned  or  otherwise  what- 
eoerer  is  necessarily  iucidental  to  the  improvement  herein  pro- 
vided for,  said  aom  of  $58,000  having  been  used  in  this  relation 
merely  as  an  arbitrary  maximum  figure  with  which  to  determine 
under  the  circumstances  stated  the  State's  share  of  the  coet  of  the 
«itire  elimination  project  if  any  such  land  cost  or  damages  should 
accrua  The  granting  of  the  order  herein  is  further  expressly 
conditioned  upon  acceptance  of  and  compliance  with  the  foregoing 
proTision  as  to  land  cost  and  damages  by  the  town  of  Che^towaga. 
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In  the  Matter  of  the  Claim  of  Maboaret  Kuiithi^db  and  Minor 
Children,  for  Compensation  under  the  Workmen'a  Compensa- 
tion Law,  for  the  Death  of  Louis  J.  Kleinklaus,  against 
WsiouT  &  Cobb  Lioutebaoe  Comfant,  Employer 

Claim  No.  364 

(Dedded  Jknuary  12,  19l«) 

InjnriM  racdved  by  Lonla  J.  Ceinklatu,  emploTcd  u  an  uviiiMi  by  tho 
Wri£ht  &  Cobb  Llxhtense  Compiiiy. 

On  November  B,  191G,  Louis  J.  Kleinklaue,  while  employed  «■  an  engi- 
neer by  the  Wright  t  Cobb  Lighterage  Compuiy,  «  corporation  operating 
domestic  veaaele  in  and  about  the  harbor  of  New  York,  waa  injured  by 
the  burBtiog  of  a  steam  pipe  aboard  the  lighter,  from  which  injuries 
he  died  that  day.  His  average  weekly  wage  was  the  Bum  of  twenty- 
three  dollars  and  eight  cents.    An  award  was  made. 

Eohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 


Foley  &  Martin,  attorneys  for  employer. 

Bt  thb  CoMMissiOK. —  All  the  evidence  submittpd  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  November  8,  1915,  the  day  when  Louis  J.  Kleinklaus 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
807  Garden  street,  Hoboken,  N.  J.,  and  was  employed  as  an  engi- 
neer by  Wright  &  Cobb  Lighterage  Company,  a  domestic  cor- 
poration engaged  in  the  operation  of  domestic  vessels  in  and  about 
the  waters  of  New  York  harbor,  and  in  connection  therewith,  the 
carrying  of  freight  in  steam  lighters  in  commerce  between  New 
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York  State  and  other  States,  as  well  as  in  commerce  wbollv 
within  the  State  of  New  York. 

On  said  date  while  Louis  J.  Kleinklaiu  was  working  for  his 
employer  on  his  employer's  steam  lighter  Pioneer  which  was  tied 
up  to  a  dock  at  Newark,  N.  J.,  there  was  a  bursting  of  a  steam 
pipe  aboard  the  lighter,  and  Kleinklaus  was  so  severely  scalded 
thereby  that  he  died  the  same  day  as  a  result  of  the  scalding. 

The  average  weekly  wage  of  Louis  J.  Kleinklaus  was  the  sum 
of  twenty-three  dollars  and  eight  cents, 

Louis  J.  Kleinklaus  left  him  surviving  his  widow,  Margaret 
Kleinklaus,  aged  thirty-one  years,  his  daughter,  Loretta  Klein- 
klaus, aged  seven  years,  his  daughter,  Fabiola  Kleinklaus,  aged 
six  years,  and  his  son,  Louis  J.  Kleinklaus,  aged  four  years,  the 
claimants  herein,  and  no  other  child  or  children  imder  the  age  of 
eighteen  years. 

Award  of  compensation  is  hereby  made  against  Wright  & 
Cobb  Lighterage  Company,  employer,  to  the  widow  and  children 
of  Louis  J.  Kleinklaus,  deceased  employee,  as  follows :  to 
Margaret  Kleinklaus,  widow,  aged  thirty-one  years,  at  the  rate  uf 
six  dollars  and  ninety-two  cente  weekly  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage,  and  to 
Loretta  Kleinklaus,  daughter,  aged  seven  years,  and  to  Fabiola 
Kleinklaus,  daughter,  aged  six  years,  and  to  Louis  J-  Kleinklaus, 
son,  aged  four  years,  at  the  rate  of  two  dollars  and  thirty-one 
cents  weekly,  eadi,  until  they  shall  respectively  arrive  at  the  age 
of  eighteen  years  and  to  Irvine  D.  Applegate  in  the  sum  of  one 
hundred  dollars  on  account  of  the  amoimt  due  him  in  the  matter 
of  the  funeral  and  burial  of  Louis  J.  Kleinklaus,  deceased. 
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In  the  Hatter  of  the  Claim  of  Fkances  A.  Brown,  Mother,  and 
KiCH«KD  H,  Brows,  Father,  for  Compensation  Under  the 
Workmen'8  Compensation  Law,  for  the  Death  of  Geoiwe  R. 
Bbowit,  against  Bighuord  Light  and  Railkoad  Company, 
Employer^  Tbatblbbs  Inbusanci  Company,  Insurance  Carrier 

Death  File  No.  357 


(Decided  January  13,  1918)  . 

jnrlM  leMfred  by  «  proceu  Mmr  employed  by  the  Richmond  Lisht  mad 
Bailroad  Company,  Hinltliif  in  hii  deatb. 

On  the  gth  day  of  April,  1916,  Ceorge  R.  Brown,  while  employed  as  a 
process  server,  claim  adjiiater  and  investigator  b;  the  Richmond  Lig)it 
and  Bailroad  Company,  a  corporation  engaged  in  the  operation  of  street 
railways  and  in  public  lighting  at  Staten  Island,  N.  Y.,  was  riding  on 
one  of  the  cars  of  his  employer  on  Ststen  Island  and  was  returning  to 
the  office  from  New  Rochelle,  where  he  had  gone  on  office  business,  when 
a  fellow  passenger  accidentally  stepped  upon  his  foot,  severely  bruising 
it  and  requiring  the  subsequent  amputation  of  two  toes,  which  resulted 
in  gangrenous  diabetes,  causing  his  death  on  May  4,  1915.  Uis  average 
wedtly  wage  was  the  sum  of  sixteen  dollars  and  forty-seven  cents.  An 
award  was  mads. 


Rohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Amos  H.  Stephens,  attorney  for  employer  and  insurance  carrier. 

Bt  the  Commission. —  All  the  evidence  submitti^-d  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission haying  been  beard  and  duly  considered,  the  Commission 
makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as  follows: 

On  April  9,  1915,  the  day  when  George  R.  Brown  received  the 
injuriee  which  resulted  in  hie  death,  he  resided  at  211  York  avenue, 
Now  Brighton,  S.  I.,  and  was  employed  as  a  process  server,  claim 
adjuster  and  inTestigator  Ijy  Richmond  Light  and  Railroad  Com- 
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pany,  a  corporation  engaged  in  the  operation  of  street  railways 
and  public  lighting  business  in  Staten  Island,  N.  Y.  His  datiea 
were  entirely  in  reference  to  claims  for  damages  against  said 
company  and  be  was  connected  with  the  claim  d^tartment  of  the 
company. 

On  said  date  while  riding  on  one  of  the  cars  of  his  employer  on 
Stat^i  Island,  returning  to  the  office  after  having  been  at  New 
(Rochelle,  N.  Y.,  searching  for  a  person  on  whom  he  waa  to  serve 
a  subpoena,  a  fellow  passenger  stepped  upon  his  foot  accidentally, 
severely  bruising  the  foot,  requiring  the  later  amputation  of  two 
toes  of  the  left  foot  which  resulted  in  gangrenous  diabetes,  causing 
his  death  on  May  4,  1915. 

The  average  weekly  wage  of  George  R.  Brown  was  the  sum  of 
sixteen  dollars  and  forty-seven  cents. 

George  R.  Brown  left  him  surviving  and  dependent  upon  him 
for  support  at  the  time  o£  his  death,  his  mother,  Frances  A.  Brown, 
aged  seventy  years,  and  his  father,  Richard  R  Brown,  aged  eighty 
years,  and  he  left  him  surviving  no  widow  or  child  or  children 
under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Richmond 
Light  and  Railroad  Company,  employer,  and  the  Travelers  In- 
surance Company,  insurance  carrier,  to  Mrs.  Frances  A.  Brown, 
mother,  aged  seventy  years,  and  to  Richard  R.  Brown,  father, 
aged  eighty  years,  at  the  rate  of  two  dollars  and  forty-sev^i  cents 
weekly,  each,  during  auch  dependency,  and  to  Frances  A.  Brown 
in  the  sum  of  $100  on  account  of  the  money  expended  by  her  in 
the  matter  of  the  funeral  and  burial  of  George  K.  Brown,  de- 
ceased. 
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In  the  Matter  of  the  Claim  of  Ciublxs  Kbenziiit,  for  Coinpen- 
sation  under  the  Workmen's  CompensatiOQ  Law,  against  J.  H. 
Jasper,  Inc.,  Employer;  Zurich  Qenesal  Accident  and 
LiABiuTT  Inbcrahob  Ooupant,  Insurance  Carrier 

Claim  No.  24187 

(Decided  JaDuttrr  13,  1910) 

Injuiita  receWwl  br  a  phunbet'*  b«lp«t  «mplored  b;  J.  H.  Jasper,  lac,  « 
plnmUng  coipoiatloo  in  N«w  York  dtr- 

On  October  19,  1910,  Chule*  E^enzien,  while  employed  fts  a  plumber*! 
helper  by  J.  H.  Jasper,  Inc.,  m  corporation  engaged  in  the  plumbing 
buainew  in  the  borough  d{  Manhattan  In  the  cit;  of  New  York,  »raa 
Injured,  In  helping  to  lower  an  oil  aeparator  on  to  ita  base  by  mean  of 
a  rope  and  tackle,  by  the  giring  away  of  the  support  upon  which  the 
separator  was  standing.  The  result  was  a  violent  jerk  on  the  rope 
which  Krenzleu  was  holding  whereby  he  sustained  a  strain  in  the  left 
groin  incapacitating  him  from  work  until  December  1,  1916.  His  average 
weekly  wage  was  the  sum  of  ei^t  dollars  and  sixty-five  centa.  An  award 
was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Alfred  W.  Andrews,  attorney  for  employOT  and  insurance 
carrier. 

Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  October  19,  1915,  the  day  when  Charles  Krenzien  received 
his  injuries,  he  resided  at  631  East  One  Hundred  and  Sixty-eighth 
street,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  plumber's  helper  by  J.  H,  Jasper,  Inc.,  a  corpora- 
tion engaged  in  the  plumbing  business  with  an  office  and  place  of 
business  at  108  East  One  Hundred  and  Thirty-sixth  street,  bor- 
ough of  Manhattan,  city  of  New  York. 


,dr,yGoogIe 


374  State  Uefabtuent  Kepobts 

State  tnduBtrial  CommiHsion 

On  said  date  while  Charles  Kr«izien  was  working  for  his 
employer  on  some  construction  work  which  his  employer  had 
under  way  at  the  northeast  corner  of  Eighty-fourth  street  and 
Broadway,  borough  of  Manhattan,  city  of  New  York,  and  while 
he  was  helping  another  workman  to  lower  an  oil  separator  on  to  its 
base  by  means  of  a  ropo  and  tackle,  the  bricks  on  which  the 
separator  was  standing  gave  way,  causing  a  violent  jerk  on  the 
rope  which  Krenzien  was  holding,  thereby  causing  a  severe 
strain  in  the  left  groin  of  Xrenzien,  which  on  examination  the 
next  day  by  the  doctor,  proved  a  left  inguinal  hernia,  by  reason 
(rf  which  Charles  Krenzien  was  disabled  from  working  from  the 
date  of  the  accident  until  December  1,  1915. 

The  average  weekly  wage  of  Charles  Krenzien  was  the  sum  of 
eight  dollars   and  sixty-five  cents. 

Award  of  compensation  is  hereby  made  against  J.  H.  Jasper, 
Inc.,  employer,  and  Zurich  General  Accident  and  Liability  Insur- 
ance Company,  insurance  carrier,  to  Charles  Krenzien,  employee, 
at  the  rate  of  five  dollars  and  seventy-seven  cents  weekly  for  a 
period  of  six  weeks,  from  November  2  to  December  14,  1915. 


In  ths  Matter  of  the  Claim  of  Adam  Staab  Against  Ambhioait 
Malting  Company,  Employer;  Zurich  Genehat,  Acoipent 
AiTD  Ijabilitt  Company,  Ltd.,  Intunuice  Carrier 

Claim  No.  73738 

(Becided  January  13,  1016) 

InJiiTiei  leeelved  by  ■  nultiter  employed  by  tb«  American  Hatting  Company 
in  Hew  Yoik  dty. 

On  March  16,  101S,  Adam  Staab,  while  employed  aa  a  maltster  by  the 
American  Malting  Company,  a  corporation  conducting  a.  malting  buaineaa 
In  New  York  city,  and  in  lifting  a  hag  of  material  he  strained  his  rigiit 
Bide,  sustaining  a  right  inguinal  hernia,  diaabiing  him  from  work  trcm 
that  date  to  May  11,  1015.  Hia  aTerag«  weekly  wage  was  the  anm  of 
eighteen  dollars  and  serenty-flve  oaita.    An  award  waa  made. 
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Robert  W.  Bonjnge,  Chief  Counflel  to  State  Indufltrial  Com- 
miasion. 

Valentine  Ahem,  attorney  for  employer  and  insurance  carrier. 

S.  John  Blick,  attorney  for  claimant 

By  the  C0MMI88IOW. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  aa 
follows : 

On  March  10,  1915,  the  day  when  Adam  Staab  received  his 
injuries,  he  resided  at  2405  Seventh  avenue,  borongh  of  Man- 
hattun,  city  of  New  York,  and  was  employed  as  a  maltster  by 
American  Halting  Company,  a  corporation  engaged  in  the  malting 
business,  with  a  factorv  at  Sixtv-third  street  and  East  river,  New 
York. 

On  said  date  while  Adam  Staab  was  working  for  his  employer 
at  his  employer's  plant,  and  was  lifting  a  bag  of  sprouts,  he 
strained  his  right  side  which  proved  to  be  a  right  inguinal  hernia, 
by  reason  o£  which  injury  he  was  disabled  from  working  from  the 
date  of  the  accidpnt  to  May  11,  1915. 

The  average  weekly  wage  of  Adam  Staab  was  the  sum  of 
eighteen  dollars  and  seventy-flve  cents. 

Award  of  compensation  is  hereby  made  against  American 
Malting  Company,  employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Company,  Limited,  insurance  carrier,  to  Adam 
Staab,  employee,  at  the  rate  of  twelve  dollars  and  fifty  cents 
weekly,  for  a  period  of  six  weeks. 
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In  the  Matter  of  the  Claim  of  Chbistiawa  Mohb,  Widow,  for 
Compensatioa  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Frank  Mohr,  against  Fsbdsbiqs.  L.  Crahfobd, 
Iso.,  Employer  and  Self -Insurer 

Claim  No.  71756 

(Decided  January  16,  1910) 

lofoflM  T«celT«d  I17  ■  compieued  aii  driller,  wUdi  li  allexed  to  Iuts  icanltcd 
In  cnnalng  hla  death. 

On  the  16th  day  of  February,  1916,  Frank  Mohr,  while  employed  by 
Frederick  L  .Cranford,  Inc.,  in  Bubway  conitruction,  was  operating  a  com- 
pressed air  drill,  when  the  drill  became  clogged,  and  he  took  it  in  his 
hands  while  the  compressed  air  was  on,  in  order  to  let  the  filling  work 
out.  Immediately  afterwards  he  was  found  sufFering  from  a  paralytic 
Stroke  or  an  embolism.  When  the  first  claim  in  this  matter  came  before 
the  Commission  an  award  was  made  of  some  seventy  dollars,  and  the 
employer  now  claims  that  the  case  was  supposed  to  be  closed.  Subse- 
quently Mohr,  at  his  home,  suffered  another  stroke  or  collapse,  from 
which  he  died.  The  only  question  inrolred  is  as  to  whether  his  death 
resulted  from  what  befell  him  on  F^ruary  15,  1916.    Claim  disallowed. 

Lton,  Coramiasioner, —  On  the  15th  day  of  February,  1915, 
Frank  Mohr  while  in  the  employ  of  Frederick  L.  Cranford,  Inc., 
engaged  in  subway  construction,  suffered  a  paralytic  stroke,  or 
perhaps  a  collapse  from  an  embolism.  He  was  at  the  time 
operating  a  compressed  air  drill  such  ae  is  in  common  use  in  such 
construction  where  rock  has  to  be  excavated.  He  was  assisted  to 
his  home  and  subsequently  made  a  claim  for  compensation  on  the 
general  theory  that  his  collapse  was  caused  by  some  defect  in  the 
working  of  the  drill.  The  drill  when  in  operation  vibrates  con- 
siderably and  it  seems  at  timee  becMnes  clogged  with  mud  or  dirt 
so  that  it  will  not  work  efficiently.  The  evidence  seems  to  show 
that  this  happened  to  the  drill  and  that  Jlohr  held  it  in  his  hands 
while  the  compressed  air  was  on  in  order  to  let  it  work  the  filling 
out  At  any  rate,  the  evidence  is  that  the  man  who  picked  Mohr 
up  found  the  drill  operating  and  turned  off  the  air  before  a 
Mohr. 
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Wben  the  claim  came  before  the  Commission  the  employer 
objected  to  the  award  but  an  award  having  been  made  of  a  small 
amount,  something  like  seventy  dollars,  he  paid  the  award  and 
the  case  was  suppoeed  to  be  closed.  Subsequently,  Moht  at  his 
house  suffered  another  shock  from  which  he  died. 

The  claim  is  now  made  by  his  widow  that  his  death  was  due 
to  the  accident  which  is  claimed  to  have  happened  to  him  on  the 
15di  day  of  February,  1915.  If  such  an  accident  happened  and 
if  the  result  of  it  waa  the  first  stroke,  it  is  probable  that  his  death 
from  the  seccmd  stroke  would  be  connected  with  the  accid^it 
sufficiently  to  warrant  an  award.  It  seems  that  no  amoimt  of 
vibration  could  produce  an  embolism,  but  it  is  the  medical  tlieory 
that  if  an  mnbolism  existed  in  a  man's  veins  severe  disking  might 
loosen  it  and  cause  it  to  travel  to  such  a  position  in  the  body  as 
to  cause  apoplexy.  The  evidence  in  the  case  shows  very  clearly 
that  no  accident  happened  to  the  drill  which  in  any  way  br(Ae  its 
mechanism.  There  is  some  testimony  from  other  men  who  work 
with  Hohr  that  the  clogging  of  a  drill  would  be  apt  to  make  it 
vibrate  more  severely.  On  man  said,  "  that  of  course  when  a 
drill  clogged  it  took  the  smartest  man  to  keep  from  being 
"  catched,"  but  I  do  not  find  any  convincing  evidence  that  the 
clogging  of  the  drill  actually  produced  a  situation  where  more 
than  usual  vibration  took  place.  There  is  some  hint  in  the  quea- 
tious  that  such  was  the  fact,  but  the  testimony  is  not  very  clear 
in  reference  to  it 

It  Beeme  to  me  the  most  that  could  be  said  abcut  this  case  is 
that  cme  might  suspect  that  the  shaking  of  the  drill  caused  the 
stroke  of  apoplexy,  but  my  own  opinion  is  that  it  is  proceeding 
altogether  too  much  on  conjecture  and  that  it  is  straining  the  statute 
too  far  to  consider  anything  which  the  evidence  shows  took  place 
where  Mohr  was  working  on  tiie  fifteenth  day  of  February  as  an 
accident  which  caused  his  apoplexy  and  subsequent  death.  While 
it  would  be  possible  I  suppose  under  the  medical  testimony  to 
determine  that  question  the  other  way,  on  the  theory  that  the 
jarring  of  a  drill  might  possibly  loosen  an  embolism  in  the  veins 
which  would  travel  to  a  critical  place  and  cause  apoplexy,  I  am 
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unable  to  convice  myaelf  that  audi  actuaUy  took  place  in  the  case 
under  consideration,  and  I  therefore,  advise  that  the  claim  for 
compenBation  for  death  be  disallowed. 

The  Commission  acted  upon  the  for^ine  matter  in  accordance 
with  the  for^ioing  opinion. 


In  the  Matter  of  the  Claim  of  Ahtonio  Sala  against  Mabtoi- 
ELLA  &  GiANKESi  and  ^tna  Life  Ikscrance  Compast,  In- 
surance Carrier,  Impleaded  with  L,  Boyeb  Sons  Compast, 
Employers,  and  Globe  Imdemnitt  Company,  Insurance  Car- 
rier 

Claim  No.  7165 

(Decided  January  18,  1910) 

Application  (or  a  rehearing  npon  the  claim  that  the  airard  should  be  made 
against  a  different  employer  and  difierent  insutance  carrier. 

In  this  prfx.'eeding,  an  award,  was  made  to  the  claimant  by  the  Com- 
misiion  and  the  present  application  ia  made  in  behalf  of  the  inaurance 
carrier  for  a  rehearing,  it  being  claimed  that  the  award  ahould  be 
against  a  different  employer  and  a  different  insurance  carrier.  Sala, 
the  injured  man,  was  a  longshoreman,  having  no  stated  employment  and 
laboring  by  the  hour  or  the  day.  The  morning  of  the  accident  Sala 
began  work  for  MartorelSa  &  Gianneei,  but,  the  work  failing,  GSannesi 
either  loaned  claimant  and  four  other  men  to  Boyer,  another  atevedore, 
or  Boyer's  superintendent  asked  for  them.  After  he  had  been  at  work 
for  Boyer  for  a  few  moments,  Sala  was  injured.  The  only  question 
involved  herein  is,  who  his  employer  was  at  the  time  he  waa  hurt.  Held, 
that  the  award  previously  made  against  Martorella  &  Giannesi,  employer, 
and  the  ^^toa  Life  Insurance  Company  he  rescinded  and  that  it  be  made 
against  L.  Boyer  Sons  Company,  employer,  and  the  Qlobe  Indonnity 
Company,  aa  insurance   carrier. 

Lyon,  Commissioner. —  An  award  was  made  in  thin  proceeding 
against  the  above  named  employer  and  insurance  carrier  and  the 
present  proceeding  ia  brought  on  behalf  of  the  insurance  earner 
for  a  rehearing  upon  the  claim  that  the  award  should  be  made 
against  a  different  employer  and  a  different  insurance  carrier. 
This  ia  the  only  question  in  the  case,  there  being  no  question  what- 
ever but  that  Mr.  Sala  was  injured  in  the  course  of  his  employ- 
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meot  and  is  entitled  to  compenBation.  The  teetimony  ia  most  Un- 
eatisfactory  in  every  particular.  There  is  scarcely  a  witness  who 
gave  evidence  whose  testimony  is  not  either  self-contradietory  or 
inconsistent  The  following  facts,  however,  are  established  by  a 
fair  preponderance  of  the  evidence. 

On  August  4,  1915,  the  steamer  Camilla  was  moored  at  a  dock 
in  Brooklyn.  On  the  opposite  side  of  the  dock  was  a  canal  boat 
lifter  and  another  lighter,  and  it  appears  that  the  cargo  from 
the  ship  was  being  shifted  to  one  or  both  of  the  lighters  by  means 
of  an  apparatus  upon  one  of  the  lighters.  Hartorella  and  Gian- 
nesi  were  the  stevedores  who  had  charge  of  moving  the  cargo  on 
the  ship.  L.  Boyer  Sons  Company,  another  firm  of  stevedores, 
had  chai^  of  the  lighter  containing  the  derrick  with  which  the 
hoisting  was  being  carried  on.  Sala  was  a  longshoreman  of  the 
class  known  as  "  shenangoes,"  meaning  longshoremen  who  have 
no  stated  employment  with  any  firm,  but  who  sell  their  labor  to 
any  person  wishing  it,  often  by  the  hour,  beginning  work  in  the 
morning  and  being  paid  each  night  for  the  day's  work  and  being 
free  to  work  the  following  day  for  any  person.  In  other  words, 
they  were  not  under  contract  with  anybody  for  any  length  of  time 
wbaterrer.  Sala  and  four  others  of  these  men  had  started  to  work 
on  August  fourth  for  Martorella  and  Giannesi,  but  for  some  reason 
or  other  not  made  very  clear  by  Uie  testimony,  tbe  moving  of 
tiie  caigo  from  the  ship  Camilla  could  not  be  done  until  there 
were  sufficirat  men  to  operate  the  canal  boat  lighters.  This  being 
the  cas^  Giannesi  either  offered  to  loan  five  men  to  go  over  to 
Boyer,  or  Boyer's  superintendent  or  runner,  asked  for  them.  In 
any  event,  they  went  over  to  the  service  of  L.  Boyer  Sons  Com- 
pany for  the  purpose  of  assisting  that  firm  in  its  work.  They  had 
been  at  work  but  a  few  minutes  for  Boyer,  when  Sala  was  injured. 
Sala  had  been  at  work  for  so  short  a  period  for  both  concerns  that 
be  was  not  paid  at  all  for  that  day,  but  the  other  four  men  who 
went  orer  to  Boyer  with  Sala  worked  the  day  through  and  were 
paid  at  night  by  Boyer.  The  question  to  be  determined  is,  who 
was  the  employer  of  Sala  at  the  time  he  was  hurt  ?  If  Martorella 
&  Giannesi  were  the  employers,  then  the  award  already  made  is 
correct-.     If  L.  Boyer  Sons  Company  was  the  employer,  then  tlw» 
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award  should  be  changed  and  made  against  that  concern  and 
against  the  Globe  Indemnity  Companj,  the  insurance  carrier  for 
Bojer  Sons  Company. 

I  am  of  the  opinion  that  had  Sala  been  a  regular  employee  of 
the  firm  of  Martorella  &  Qianneei  under  a  contract  of  hiring  ex- 
tending over  a  period  of  time  and  had  been  by  that  firm  loaned  to 
Boyer  Sons  Company,  the  latter  company  might  well  be  held  to 
have  been  the  employer  of  Sala  while  he  was  actually  in  their  serv- 
ice and  under  control  of  their  lightermen  —  under  the  decisions 
of  Sohmedes  v.  Deffaa,  214  N.  T.  675;  Wylliev.  Palmer,  137  id. 
248:  Hi^ina  v.  Western  Union  Telegraph  Company,  156  id.  75; 
Standard  Oil  Company  v.  Anderson,  212  TJ.  S.  215  — but  the 
case  is  I  think  stronger  than  that.  These  "  shenangoea  "  were  an 
uncertain  quantity  working  for  any  man  for  any  period  of  time, 
short  or  long,  as  their  services  were  required.  It  is  true,  Sala  had 
started  to  work  for  Martorella  &  Qiannesi  but  the  contract,  if 
such  there  was,  had  no  time  limited.  He  could  have  left  the 
employ  at  any  moment  or  the  employer  could  have  dispensed  with 
his  services  at  any  moment  and  when  for  the  convenience  of  L. 
Boyer  Sons  Company,  Sala  was  allowed  to  pass  over  into  their 
service,  it  was  in  my  opinion  only  a  relinquishment  by  Martorella 
&  Giannesi  of  their  present  right  to  have  Sala  continue  in  service. 
Moreover  this  is  in  harmony  I  think  with  the  whole  theory  of  the 
Compensation  Law,  that  compensation  shall  follow  the  precise 
risk  which  the  injured  employee  is  under  at  the  time  of  injury. 
It  is  to  be  noted  that  Sala  was  injured  while  at  a  distance  from 
the  plant  where  Martorella  &  Giannesi  were  working  and  on  the 
very  plant  where  Boyer  Sons  Company  were  performing  their 
service.  I,  Therefore,  recommend  that  the  award  previously  made 
against  Martorella  &  Giannesi  and  the  ^tna  Life  Insurance  Com- 
pany be  rescinded  and  that  an  award  be  made  against  L.  Boyer 
Sons  Company,  as  employer,  and  the  Globe  Indemnity  Company, 
as  insurance  carrier. 

The  Commission  acted  upon  the  foregoing  matter  in  accordance 
with  the  foregoing  opinion. 
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In  the  Matter  of  the  Claim  of  Philip  Michasx  Geaf,  for  Com- 
pensation Under  the  Workmen's  Compensation  Law,  against 
Bbooklth  Rapid  TftAKSix  Company,  Employer  and  Self-In- 
Borer 

Claim  No.  3445 

(Decided  Juiuarj  IS,  191S> 

Injuries  aDesed  to  hare  bf«n  received  bjr  a  coadactor  on  tlie  Orarch  avenoo 
line  In  tbe  city  of  Brooklyn. 

The  clkimant  delayed  the  llling  of  his  notice  from  the  occurrenco  of 
the  alleged  injury  in  April,  1915,  until  August  23,  1915.  From  his 
□vn  teetimouy,  he  made  no  mention  of  tiift  injurieg  to  any  one  connected, 
with  tbe  compan;  until  after  he  was  discharged  from  his  employment. 
It  also  appeared  that  throughout  the  summer  of  1916  claimant  served  as 
a  catcher  in  n  number  of  baseball  games,  but  never  stated  during  his 
baseball  operations  that  he  had  a  rupture,  which  trouble  was  the  basis 
of  bis  claim  for  compensation.  Th«  claimant  from  time  to  time  made 
conBicting  statements  as  to  bow  he  was  injured.    Claim  disallowed. 

Ltoit,  CommisBioner. —  In  my  opinion  this  claim  should  be 
disallowed  on  the  ground  that  there  is  no  ctmvincing  proof  that 
the  claimant  was  injured  at  the  time  and  in  the  manner  in  which 
he  claims.  The  claim  has  so  many  suspicious  circumstances  ahout 
it  that  I  do  not  believe  the  Commission  would  he  warranted  in 
accepting  everything  the  claimant  says  at  its  face  value.  He  says 
that  his  injury  occurred  in  April,  1916,  but  his  first  notice  filed 
with  the  Comraission  is  dated  August  28,  1915.  Not  only  did  he 
delay  filing  his  notice  for  these  months,  but  according  to  his  own 
testimony  he  made  no  mention  of  his  injury  to  anybody  connected 
with  the  Company  until  after  he  was  discharged  from  his  em- 
ployment, End  was  in  good  physical  condition  at  least,  down  to 
July.     The  claimant  testified,  as  follows: 

"  Q.  Tou  are  a  ball  player  ?  A.  Yea.  Q.  You  played  hall  in 
the  lot  next  to  the  depot  all  summer?  A.  When  I  was  not  on 
duty.  Q.  You  are  a  catcher?  A,  Yes.  Q,  And  played  through 
several  games  in  the  summer  ?     A.  Yes.     Q.  And  you  never  men- 
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tioned  anything  to  the  starter  or  anyone  else  that  you  had  a  mp- 
ture  in  connection  with  the  cara?  A.  No,  hecause  I  thou^t  it 
would  quiet  down  and  when  I  saw  my  doctor  he  said  it  was  getting 
worse  and  worse.  Q.  And  wasn't  that  long  after  you  were  dis- 
charged from  the  Company  ?  A.  No,  air,  the  nestt  day  I  went  to 
the  Company  and  aaked  to  be  fixed  up  and  Mr.  Siebert  laughed  at 
me  and  said  "  Go  as  far  as  you  like."  '  Q.  Didn't  you  come  to  an 
officer  of  the  company  and  say  that  you  would  drop  this  claim  if 
you  were  restored  to  the  service?  A.  I  wanted  to  work  so  I  could 
get  enough  money  to  get  fixed  up  properly,  you  left  me  without  a 
job  and  without  any  money  and  I  was  crippled  up  from  that 
accident" 

The  medical  testimony  seems  to  show  beyond  dispute  that  the 
claimant  has  a  congenital  deformity  which  makes  the  happening 
of  an  inguinal  hernia  much  more  probable  than  in  the  case  of  a 
well  formed  man.  The  evidence  also  shows  that  the  ruptura  to 
the  claimant,  which  is  upon  the  same  side  with  the  deformity, 
is  small  and  is  probably  due  among  other  things,  to  this  congenital 
deformity.  I  am  not  convinced  by  the  testimony  that  the  hernia 
was  caused  or  even  accelerated  by  an  accident  as  Mr.  Graf  claims. 
His  first  claim  of  an  accident  was  that  he  had  his  finger  hurt,  but 
this  injury,  if  it  occurred,  did  not  disable  him  for  more  than  two 
weeks,  so  that  that  claim  is  out  of  the  case.  He  states  in  his  first 
notice  of  claim  in  answer  to  the  question,  Cause  of  accident  ¥ 
"  I  was  helping  woman  and  child  from  falling  off  car  to  save  an 
accident."  In  his  claim  for  compensation  he  says,  "  I  was  on  an 
open  car  and  saw  a  woman  end  child  getting  off  the  car  before  it 
stopped.  I  gave  a  good  sprint  and  cau^t  on  the  grabbed  handle 
and  got  a  rupture."  In  his  testimony  before  the  Commission  be 
says,  that  he  reached  over  to  save  tlie  woman  from  falling  and 
struck  his  groin  on  the  grab  handle. 

It  appears  from  the  evidence  that  there  were  four  motormen 
upon  the  cars  on  which  the  claimant  was  conductor  on  the  Church 
Avenue  line,  where  he  claims  to  have  been  hurt,  and  three  of  these 
four  make  affidavit  that  during  the  time  of  his  service  on  their 
ears,  be  made  no  claim  that  he  had  been  hurt  and  the  statement 
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is  that  the  fourth  motorman  has  left  the  employment  of  tha 
Brooklyn  Kaptd  Transit  Company  and  cannot  be  found.  I 
recommend  that  compensation  be  denied. 

The  Commission  acted  upon  the  foregoing  mattei  in  accordance 
with  the  for^;oiiig  opinion. 


In  the  Matter  of  the  Claim  of  Joseph  E.  Kennedy,  for  Compen- 
sation under  the  Workmai's  Compensation  Law,  against  Ken- 
nedy MaK UffACTUBINQ  AND  ExGINEERINO   CoMPAUT 

Claim  No.  72533 

(Decided  January   18,  ISIS] 

TiiJniiM  nMlnd  by  a  contattiiiK  eoflnNr  employed  by  the  Kennady  Hann- 
factniinK  aad  Enclaeerlng  Company,  while  in  tlie  Ptovlnce  of  Ontario, 
Domjiiloii  of  Canada. 

Josepli  E.  Kennedy,  tlie  claimant,  is  the  majorit;  holder  of  the  itock 
of  the  Kenned;  Manufacturing  and  Engineering  Company,  owna  IS9 
out  of  ZOO  Bhares  of  the  common  etocli  and  01  out  ot  06  ehareg  of  the 
preferred  stock.  He  was  formerly  preeident  of  the  Company,  but,  on  tha 
eve  of  the  company's  retirement  from  bueiness,  relinquished  the  oHice  of 
president,  retaining  his  position  as  consulting  engineer  at  ■  salary  of 
one  thousand  dollars  a  month.  While  in  the  province  of  Ontario,  Canada, 
on  the  company's  businesB,  he  received  the  injuries  which  is  the  baeia 
ot  his  complaint,  but  has  continued  to  receive  the  same  salary  as  before. 
The  allowance  of  this  claim  is  based  upon  the  ground  that  the  accident 
happened  in  a  foreign  country,  that  the  claimant  is  only  nominally  an 
employee  of  the  company,  and  that  he  has  suffered  no  loss  because  his 
salary  has  not  been  reduced.  This  third  ground  held  to  be  well  taken. 
Claim  disallowed,  with  the  reservation  that  any  future  loss  of  earning 
power  will,  upon  its  happening,  be  a  proper  bssis  for  compensation  for 
reconsideratioD  ot  this  claim  at  any  time.  Bills  for  medical  tervicea, 
however,  provided. 

Lyon,  Commissioner. —  The  claimant  is  a  consulting  en^neei 
and  was  formerly  president  of  the  Kennedy  Manufacturing  and 
Engineering  Company.  That  company  being  about  to  retire  from 
business,  the  claimant  retired  from  the  office  of  president,  but 
contiuued  his  position  as  consulting  engineer  at  a  salary  of  $1,000 
per  month.     He  is  the  owner  of  185  oat  of  200  shares  of  the 
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common  atoek  of  the  company  and  91  out  of  96  shares  of  the  pre- 
ferred stock. 

Id  the  course  of  his  duties  aa  conaulting  engineer  the  claimant 
went  to  the  Province  of  Ontario  in  the  Dominion  of  Canada  to  in- 
spect a  plant  which  was  being  there  erected,  and  while  engaged 
in  hia  duties,  suffered  an  accident  which  has  resulted  in  the  very 
serious  impairment  of  ihe  use  of  one  of  his  arms.  The  claimant 
has  continued,  since  his  accident,  to  draw  the  same  salary  as  he- 
fore,  to  wit,  $1,000  per  mouth. 

It  is  the  claim  of  the  insurance  carrier  that  compensation  can- 
not be  granted  here  for  three  reasons:  First,  because  the  acci- 
dent happened  in  a  foreign  country  to  which  the  Compensation 
Law  cannot  run ;  second,  that  the  claimant  being  so  large  an 
owner  of  the  capital  stock  of  hia  employer  is  not  an  employee 
within  the  meaning  of  tiie  statute;  and  third,  that  there  ia  no 
basis  for  compensation  because  the  claimant's  salary  or  wages 
have  not  been  reduced.  The  first  objection  of  the  insurance  cai^ 
rier,  it  seems  to  me,  ia  completely  covered  by  the  recent  decision 
of  the  Court  of  Appeals  in  Matter  of  Post,  which  seems  to  carry 
the  Workmen's  Compensation  Law  into  every  contract  of  hiring. 
The  insurance  carrier's  second  objection  cannot  be  sustained,  for 
although  the  claimant  ia  the  majority  owner  of  the  capital  stock 
of  hia  employer  and  seems  to  have  been  the  controlling  mind  in 
the  corporation,  it  must  be  remembered  that  a  corporation  is  a 
separate  entity  and  inasmuch  as  all  insurance  carriers,  including 
the  State  fund,  place  the  officers  of  corporations  who  have  any 
duties  to  perform  relative  to  the  running  of  the  plant  in  the  cate- 
gory of  employees,  it  would  not  seem  that  an  officer  of  a  corpora- 
tion, even  though  he  be  the  principal  sto<^older,  is  debarred 
from  compensation  for  that  reason  alone. 

In  my  opinion  the  third  objection  of  the  insurance  carrier  is 
well  taken.  Compensation  under  the  statute  is  fixed  upon  the 
basis  of  loss  of  wages  or  salary  and  ao  long  as  it  appears  that 
Mr.  Kennedy  has  lost  no  salary  or  wages,  I  can  see  no  basia  upon 
which  compensation  can  be  fixed.  It  is  true  that  Mr.  Kennedy 
stated  that  if  it  were  not  for  the  fact  that  he  owned  a  great  bulk 
of  the  stock  and  controlled  the  company,  he  would  not  be  able  to 
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receive  his  former  salary  and  tliat  if  he  were  to  go  into  tbe  em- 
ploy c.f  aay  other  person  his  salary  would  neeesaarily  be  greatly 
reduced  owing  to  his  injury,  but  this  I  think  cannot  be  made  the 
basis  of  compensation  so  long  as  his  salary  in  fact  continued  as 
it  waa  before.  It  may  be  that  in  the  future  if  Mr.  Kennedy  can 
show  that  his  power  of  earning  money  baa  been  reduced  and  a 
basis  for  compensation  is  fixed  by  the  concrete  case  of  reduction 
of  salary,  that  he  would  be  entitled  to  have  his  case  again  con- 
sidered for  the  purpose  of  fixing  the  compensation  on  the  basis 
of  actual  reductions  in  earning  t-apacity.  I  advise  that  compen- 
sation be  denied,  but  that  proper  bills  for  medical  services  should 
be  approved.  Such  bills  aggregating  $245  are  presented,  but  are 
not  itemized. 

The  Commission  acted  upon  the  foregoing  matter  in  accordance 
with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  William  H.  J.  TsAor,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
DeLavai.  Separator  Company,  Employer;  American 
Mdtuai,  Coufeitsatioit  Iitsubance  Compakt,  Insurance 
Carrier 

Claim  No.  13738 

(Decided  Jannair  IS,  1916) 

lafiiTlea  received  li;  a  can  Inapectot  employed  by  the  Del^val  Separator 
Company,  a  corpotatlou  encased  la  the  manufacture  of  cieam  aepataton 
at  PcnKtaheepaia,  IT.  T. 

For  Bereral  months  William  H.  J.  Tracy,  the  claimant,  bad  been  in  the 
employ  of  the  DeLavai  Separator  Company,  a  corporation  engaged  in 
the  manufacture  of  tin  cam  in  connection  with  the  buEiine«B  of  malLing 
cream  Reparators.  It  waa  hia  duty  to  examine  the  cans  in  search  of 
imperfections.  This  required  him  to  lift  each  can  weighing  from  four  to 
seven  and  one-half  pounds  and  to  twist  them  around  in  his  hand. 
In  BO  doing,  the  constant  twisting  of  bis  anns  in  his  work  tor  a  period 
of  Bereral  months  caused  his  elbow  joint  to  awell  and  produced  such 
pain  that  on  the  3d  day  of  July,  1615.  he  stopped  working  and  was  dis- 
abled until  the  18th  of  January,  1916.  His  average  weekly  wAg«  was  the 
sum  of  ten  dollars  and  sixty-two  cents.  An  award  ifas  made. 
BTAn  DxPT.  Rbpt.— Vou  7  25 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Conuuiasion. 

Horschaiuer  &  Mack,  attoroeys  for  claimant 

Benjamin  Srooks,  attorney  for  employer  and  inauranoe  carrier. 

Bt  the  OoHHissioir. — ^All  the  evidence  aubmitted  before  the 
Commisaion  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
aa  followa: 

On  July  3,  1915,  William  H.  J.  Tracy  resided  at  600  Main 
street,  Poughkeepaie,  N.  Y.,  and  waa  ranployed  as  an  inspector 
of  cans  by  the  DeLaval  Separator  Company,  a  corporation  engaged 
in  the  manufacture  of  cream  separators,  with  a  plant  and  place 
of  huaineas  at  Poughkeepaie,  K.  Y. 

For  several  months  prior  to  that  date  Tracy  bad  been  working 
in  the  soldering  department  esamining  the  cana  to  see  that  there 
were  no  openings  through  which  leaks  could  take  place.  The 
process  of  examining  cans  required  him  to  lift  the  cans,  which 
weigh  from  four  to  seven  and  a  half  pounds  and  are  shaped  like 
a  bowl,  and  to  twist  them  around  in  his  hand  so  as  to  see  all  parts 
of  the  same.  The  constant  twisting  of  his  arm  in  examining  the 
cans  for  a  period  of  several  months  made  his  elbow  joint  sore, 
and  it  became  swollen,  and  his  arm,  on  the  3d  day  of  July,  1915, 
hurt  him  so  severely  that  he  was  unable  to  continue  work  and 
has  been  disabled  from  working  from  that  date  to  the  present  date. 

The  average  weekly  wage  of  William  H,  J.  Tracy  was  the  sum 
of  ten  dollars  and  sixty-two  cents. 

The  injury  to  William  H.  J.  Tracy  waa  not  an  accidental 
injury  arising  out  of  and  in  the  course  of  bis  employment. 

The  claim  agaiuat  DeLaval  Separator  Company,  employer,  and 
American  Mutual  Compensation  Insurance  Company,  insurance 
carrier,  by  William  H.  J.  Tracy,  employee,  is  hereby  deuied  foi 
the  reason  that  the  injury  to  said  William  H.  J.  Tracy  was  not  an 
accidental  injury. 
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In  tte  Matter  of  the  Claim  of  Mabt  E.  Hill,  Widow,  for  Com- 
penaaticm  under  the  Workmen's  Law,  for  tiie  Death  of  JuHufl  E. 
Hill,  against  Delaware,  Lackawarka  akd  Wxbtsbh  Raii<- 
EOAK  Company,  Employer  and  Self-Inaurer 

Claim  No.  15007 

(Decided  Juuary   ig,  19IS> 

lajntiM  ncdved  bj  •  trAln  condnctoi  employ*d  bjr  tlw  Delaware,  Lacka- 
vanna  and  Weateni  Kailioad,  rMoltiiiK  In  hli  death. 

On  October  3,  1B16,  while  Juliui  E.  Hill  was  employed  as  a  train  con- 
ductor by  the  Delaware,  Lftckawanna  ud  Western  Eallroad  Company, 
running  from  Buffalo,  N.  Y.,  to  Hoboken,  he  fell  from  one  of  the  cars 
of  his  train  at  Pavilion,  wb«  run  over  by  the  train  and  accidentally 
killed.  Hia  average  weekly  wage  was  the  sum  of  twenty-three  doUara 
and  ninety-eight  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Ccon- 
mission. 

A,  J.  McMahon,  attorney  for  employer. 

Bt  the  Commission. —  All  the  evidence  snbmitted  before  the 
Commiseion  having  been  heard  and  duly  considered,  the  Com- 
mission makes  it  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  October  3,  1915,  the  day  when  Julius  E.  Hill  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  877  Warren 
street,  Elmira,  N.  Y.,  and  was  employed  as  a  conductor  of  a  train 
by  the  Delaware,  Lackawanna  and  Western  Railroad  Company, 
a  corporation  engaged  in  the  operation  of  a  railroad  as  a  common 
carrier  between  poiuts  within  the  State  of  New  York  and  also  be- 
tween points  within  the  State  of  New  York  and  points  in  other 
States. 

On  said  date  Julius  E.  Hill  was  a  member  of  a  crew  of  a 
through  freight  train  which  ran  from  Buffalo,  N,  Y.,  to  Hoboken, 
N.  J.,  running  through  the  States  of  New  York,  Pennsylvania 
ami  New  Jersey,  and  at  about  three-thirty  a.  m.  on  that  day  the 
Baid  train  stopped  at  the  Buffalo,  Rochester  and  Pittsburg  Juno- 
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tioii  at  Pavilion,  N.  T,,  for  the  purpose  of  takiog  up  aome  cars  of 
the  Buffalo,  Rocheater  and  Pittsburg  Railroad  Company  and  car- 
tying  them  to  Hoboken,  N.  J.  During  this  process  of  taking  up 
these  cars  Julius  E.  Hill  accidentally  fell  from  one  of  the  ears 
and  was  run  over  by  the  train  and  instantly  killed.  The  cars 
contained  freight  which  was  being  moved  in  interstate  commerce 
and  at  the  time  of  the  accident  both  the  employer  and  the  em- 
ployee were  engaged  in  interstate  commerce,  but  the  injuries  to 
Julius  E.  Hill  were  not  occasioned  by  any  negligence  attributable 
to  hia  employer. 

The  average  weekly  wage  of  Julius  E.  Hill  was  the  sum  of 
twenty-three  dollars  and  ninety-eight  cents. 

Julius  E.  Hill  left  him  surviving  hia  widow,  Mary  E.  Hill, 
aged  52  years,  the  claimant  herein,  and  no  child  or  children  under 
the  age  of  eighteen  years.  " 

Award  of  compensation  is  hereby  made  against  Delaware, 
Lackawanna  and  Western  Railroad  Company,  employer,  to  Maty 
E.  Hill,  widow  of  Julius  E.  Hill,  deceased  employee,  at  the  rate 
of  $6.92  weekly  during  widowhood,  with  two  years'  compensation 
in  one  sum  upon  remarriage,  and  to  H.  Steuber  &  Son  in  the  sum 
of  $100  for  their  services  in  the  matter  of  the  funeral  and  burial 
of  Julius  £.  Hill,  deceased. 


In  the  Matter  of  the  Claim  of  Hannah  M.  Blatt  and  Others 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Hans  Max  Blatt  against  Schonbbkoeb  & 
Noble,  Employer,  Habtfobd  Acciubkt  and  Indemhity  Com- 
PAHT,  Insurance  Carrier 

Claim  No.  269 
(Decided  January  SI,  tQlO) 

Injuries  leeelTod  I17  a  ftellvery  driver  employtd  bjr  SclionbeTKer  &  IfoUe,  la 
the  dty  of  Hew  Totk,  reeiiltiiis  in  hli  death. 

On  Jul;  10,  1916,  Hrdb  Mkx  Blatt,  a  deliver;  driver,  while  crouing 
one  of  the  bridges  between  Manhattan  and  Brooklyn,  was  thrown  from 
hia  wagon  to  the  floor  of  the  bridge  and  his  own  truck  ran  upon  him 
and  bruised  him  badly  and  breaking  two  of  bia  riba.  On  July  28,  19IS, 
ha  died.     An  award  wae  made. 
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Lyon,  Gomtnissioner. —  This  is  a  claim  for  compenaation  made 
by  the  widow  and  miuor  children  of  Hans  Max  Blatt,  who  died 
on  July  26,  1915,  as  the  result,  as  it  is  claimed,  of  an  accident 
which  happened  to  him  on  July  10,  1915, 

There  is  no  doubt  upon  the  evidence  that  the  deceased  had  a 
carcinoma  of  the  intestines  and  that  this  carcinoma  liea  at  the 
foundation  of  the  case  as  the  cause  of  his  de^th.  After  his  death 
on  autopsy  was  had  which  revealed  a  carcinoma  about  the  size 
of  an  orange  which  was  considerably  diffused  over  the  intestines 
and  other  organs  of  the  abdominal  cavity.  It  is  the  claim  of 
the  widow  that  the  accident  which  happened  to  Mr.  Blatt  so  in- 
creased the  virulfflice  of  this  cancer  that  he  died  much  eftr]ie>* 
from  it  than  he  otherwise  would.  If  this  be  a  fact  then  the  claim 
ant  is  undoubtedly  entitled  to  recover  compensation.  It  is  to  be 
noted  that  tbe  deceased,  so  far  as  the  evidence  shows,  was  never 
sick,  that  he  had  not  up  to  the  time  of  his  accident^  made  any 
complaint  of  illnees,  that  he  was  examined  only  &  few  months 
before  his  accident  for  life  insurance  and  was  accepted  as  a  good 
risk.  The  medical  testimony  Beema  to  show  that  cases  of  this 
kind,  of  unknown  cancer  of  the  stomach,  frequently  run  on  for 
years  without  terminating  fatally,  and  in  many  instances  without 
giving  any  evidence  of  the  presence,  of  cancer.  The  physicians 
testified  that  it  would  be  impossible  to  tell  how  long  the  cancer 
with  which  Mr.  Blatt  was  afflicted  would  have  continued  without 
giving  htm  c<Hisiderable  inconvenience  or  causing  death. 

The  decedent  was  a  driver  and  on  the  tenth  of  July  while  cross- 
ing one  of  the  bridges  between  Manhattan  and  Brooklyn,  was 
thrown  from  his  wagon  to  the  floor  of  the  bridge  and  the  truck 
which  he  was  driving  being  a  heavy  one,  while  not  passing  over 
him,  ran  up  on  him  and  seems  to  have  pretty  badly  bruised  him. 
The  autopsy  revealed  the  fact  that  the  ninth  and  tenth  ribs  were 
broken,  although  this  was  not  known  during  Hfetimoy  the  Xray 
not  showing  it,  being  a  poor  development.  Mr.  Blatt  was  taken 
to  the  Holy  Family  Hospital  In  Brooklyn  where  be  was  treated. 
There  was  no  hemorrhage  apparently  from  the  intestines  during 
dhe  time  of  his  treatment  in  that  hospital.     About  five  days  after- 
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ward  lie  was  removed  from  that  hospital  to  his  home  and  hia 
family  physician  called,  who  ordered  him  to  the  Brooklyn  Hos- 
pital Almost  immediately  after  his  arrival  at  the  latter  hospital, 
hemorrhages  from  the  intestines  began  and  apparently  continued 
imtil  his  death  (h»  the  twenty-sixth  of  July.  The  proof  of  death 
made  out  by  the  physician  last  in  attendance  contains  the  follow- 
ing statement:  "  State  the  remote  cauae  of  death?  Waa  injured 
July  10,  1916,  apparently  in  perfect  health  until  this  time.  State 
explicitly  the  immediate  cause  of  death  ?  Hemorrhage  from  the 
bowela." 

There  ia  a  great  deal  of  comSict  betwerai  the  physicians  as  to 
the  connection  between  the  cancerous  condition  of  Mr.  Blatt  at 
the  time  of  the  accident  and  the  relation  of  the  injury  which  he 
sustained  to  it  It  is,  however,  to  be  noticed  that  his  death  fol- 
lowed the  injury  in  a  short  time,  that  he  never  recovered  to  any 
very  appreciable  extant  from  his  injury  and  I  am  of  the  opinion, 
from  a  careful  study  of  the  whole  case,  that  the  death  has  been 
traced  with  reasonable  certainty  to  the  accident  which  the  deceased 
suffered  on  July  tenth,  and  I  recomm^d  that  an  award  be  made 
accordingly. 

The  Commission  acted  upon  the  foregoing  matter  in  accordance 
with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Fkane  Fboeopiak,  for  Compensa- 
tion under  the  Workmen's  Conjpensation  Law,  against  Buffalo 
Qab  Compant,  Employer;  Tbavblehs'  Iitsukanob  Ooicfakt, 
Insurance  Carrier 

Claim  No.  71771 

(Decided  Jmwtj  21,  11)16) 


In  Julj,  1914,  Pruik  Prokopiak,  while  onploTed  by  tha  Buflalo  Oaa 
Company,  a  corporation  engaged  in  the  manufacture  of  iUuminating  gaa 
at  Buffalo,  N.  Y.,  received  his  injurlM.    H«  wai  employed  aa  a  flramui. 
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his  duties  being  to  fire  the  retorts  and  to  ctrr;  coal  from  the  coftl  carl 
to  the  retorts  in  little  buggiei  furnished  b;  the  employer.  While  pushing 
his  car  to  start  it  toward  the  retorts  a  piece  of  coal,  thrown  from  the 
coal  car  on  to  one  of  the  buggies,  tell  and  struck  claimant  on  the  right 
leg,  aggravating  the  sarcoma  of  the  bone  of  that  leg,  and  neceesitating, 
subsequentl;,  the  amputatiou  of  the  leg.  His  average  weekly  wage  wu 
the  sum  of  nineteen  dollars  and  fifteen  cents.    An  award  was  made. 


Robert  W.  Bonynge,  Chief  Counsel  to  State  Induatrial  Com- 


K.  A.  Adams,  for  employer  and  insurance  carrier, 
Frank  Burzinski,  for  claimant. 

Bt  the  C0MMI88IOH. —  This  claim  came  on  for  hearing  Iwfore 
the  State  Induetrial  Commission,  at  its  office  at  Buffalo,  K.  Y., 
on  October  19,  1915,  and  October  25,  1915,  and  at  its  office,  No. 
1  Madison  avenue,  boron^  of  Manhattan,  city  of  New  York,  on 
January  19,  1916,  and  January  21,  1916. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclusions 
of  fact,  ruling  of  law,  and  award,  as  follows : 

On  a  Friday  at  about  the  middle  of  July,  1914,  the  day  when 
Frank  Prokopiak  received  his  injuries,  he  resided  at  227  Town- 
send  street,  Buffalo,  N.  Y.,  and  was  employed  as  a  fireman  by 
Buffalo  Gas  Company,  a  corporation  engaged  in  the  manufacture 
of  illuminating  gas,  with  a  plant  and  place  of  business  on  Court 
street,  Buffalo,  N.  Y.  The  duties  of  Frank  Prokopiak  were  to 
fire  the  retorts  and  to  carry  the  coal  from  the  coal  cars  to  tixB 
retorts  in  little  buggies  furnished  by  the  employer  for  that 
purpose. 

On  said  date  while  Frank  Prokopiak  was  working  for  his  em- 
ployer at  his  employer's  plant,  and  after  he  had  just  had  his  coal 
buggy  loaded  with  coal  from  a  coal  car,  and  was  engaged  in 
pushing  his  car  to  get  it  started  towards  the  retorts,'  a  piece  of 
coal  which  was  tbrovm  from  the  coal  car  on  to  th.e  buggy  next  to 
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his  buggy,  fell  off  of  aucli  buggy  and  struck  Frank  Prokopiak  in 
the  right  leg  just  above  the  knee.  For  some  time  previous  to  the 
accident  Frank  Prokopiak  had  been  suffering  from  a  sarcoma  of 
the  bone  of  the  right  leg  above  the  knee.  The  blow  occasioned  by 
the  fall  of  the  coal  aggravated  the  condition  of  the  right  knee, 
which  thereafter  became  steadily  worse.  After  the  said  blow, 
Prokopiak  did  not  work  any  more  that  day.  He  worked  for  his 
employer  from  July  16,  1915,  to  July  24,  1916,  inclusive,  and 
from  July  29,  1915,  to  August  9,  1915,  inclusive,  on  which 
last  mentioned  date  the  pain  had  become  BO  severe  that  he 
could  not  continue  to  work.  In  October,  1915,  he  was  taken  to  a 
hospital  and  his  right  leg  was  amputated,  the  operation  made 
necessary  by  the  condition  of  the  leg.  At  the  time  of  the  accident 
Frank  Prokopiak  notified  his  foreman  that  he  had  been  hurt  and 
that  he  did  not  want  to  work  any  more,  but  the  foreman  told  him 
that  if  he  quit  work  he  would  lose  his  job.  He  did  not  file  with 
his  employer  a  written  report  of  his  injury  within  ten  days  of 
the  accident,  but  his  employer  has  not  been  prejudiced  by  hb 
failure  to  do  so. 

His  average  weekly  wage  was  the  eum  of  nineteen  dollars  and 
fifteen  cents. 

Award  of  compensation  ia  hereby  made  against  Buffalo  Gas 
Company,  employer,  and  Travelers'  Insurance  Company,  inaui^ 
anco  carrier,  to  Frank  Prokopiak,  employee,  at  the  rate  of  twelve 
dollars  and  seventy-two  cents  we^ly  for  a  period  of  288  weeks 
for  the  loss  of  the  right  leg,  and  the  failure  of  Frank  Prokopiak 
to  give  written  notice  of  injury  to  his  employer  within  ten  days  at 
the  accident  is  hereby  excused  on  the  ground  that  the  employer  has 
not  been  prejudiced  by  such  failure^ 
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In  the  Matter  of  the  Claim  of  Loeetta  Bodoxbs  and  Minor 
Children,  for  Compensation  under  the  Workmen's  Coaipensa- 
tion  Law,  for  the  Death  of  Frank  J.  Rodgere,  against  Oceahio 
Stbau  Natioatiok  Compamt,  Limited,  Employer 

Claim  No.  454 

(Decided  Jrauar;  26,  191S) 

InjoTlei  teccived  lijr  Frank  J.  Bodgeri  tesnltiac  In  his  deAth  And  which  occatred 
whUe  he  wu  employed  u  a  watchmui  by  the  Oceanic  Steam  Navigation 
Company,  Limited. 

On  December  6,  IBIS,  Frank  J.  Itodgers  wae  employed  by  the  Oceania 
Steam  Navigation  Company,  Limited,  as  a  watclunan  on  a  pier  in  the 
city  of  New  York  and  while  ascending  a  ladder  in  the  bold  ol  a  ateam- 
■hip,  where  bis  duties  called  bim,  fell  and  sustained  a  fracture  of  the 
■kull  and  other  injuries  cauaing  bis  death.  Hit  averege  weekly  wage 
was  the  sum  of  fifteen  dollars  and  ninety-six  cents.     An  award  was 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 


Burlingham,  Montgomery  &  Beecher,  attorneys  for  employer. 

By  the  Commission. — All  the  evidence  submitted  before  the 
Commiaaion  having  been  heard  and  duly  considered,  the  Commis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  December  5,  1915,  the  day  when  Frank  J.  Rodgers  received 
bis  injuries,  he  resided  at  303  West  Fourth  street,  borough  of 
Manhattan,  city  of  New  York,  and  was  employed  as  a  watchman 
by  Oceanic  Steam  Navigation  Company,  Limited,  a  foreign  corpo- 
ration engaged  in  the  operation  of  steam  vessels  in  foreign  com- 
merce as  a  cwnmon  carrier.  Rodgers'  duties  were  to  watch  the 
pier  and  the  boats  while  boats  were  tied  up  to  the  pier  in  the 
process  of  loading  or  unloading.     His  duties  were  to  see  that  no 
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one  should  commit  depredations  or  thefts  upon  the  property  which 
was  being  loaded  into  the  ship,  or  taken  out  of  the  ship  by  long- 
ahoremen,  and  in  the  courae  of  those  duties,  had  to  go  around 
among  the  longshoremen  on  the.pier  and  on  the  boat. 

On  said  date  at  about  6  p,  m.,  and  as  Frank  J.  Rodgers  was 
about  to  knock  off  work  for  the  day,  and  while  he  was  ascending 
a  ladder  in  hold  No.  6  on  board  die  ateamship  Adriatic,  he  fell 
from  the  ladder,  thereby  receiving  a  fracture  at  the  base  of  the 
skull,  a  compound  fracture  of  both  bones  of  the  left  forearm,  from 
which  be  died  about  two  hours  later. 

The  average  weekly  wage  of  Frank  J.  Rodgers  was  the  sum  of 
fifteen  dollars  and  ninety-six  cemta 

Frank  J.  Rodgers  left  him  surviving  his  widow,  Loretta 
Rodgers,  aged  forty-one  years,  bis  son,  Frank  E.  Rodgers,  aged 
seventeen  years,  and  his  daughter,  G-race  L.  Rodgers,  aged  fifteen 
years,  the  claimants  herein,  and  no  other  child  or  children  nnder 
the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Oceanic  Steam 
Navigation  Company,  Limited,  employer,  to  the  widow  and  child- 
ren of  Frank  J.  Rodgers,  deceesed  employee,  as  follows:  To 
Loretta  Rodgers,  widow,  aged  forty-one  years,  at  the  rate  of  four 
dollars  and  seventy-nine  cents  weekly  during  widowhood,  with 
two  years'  compensation  in  one  sum  upon  remarriage,  and  to  Frank 
E.  Rodgers,  son,  aged  seventeen  years,  and  to  Grace  L,  Rodgers, 
daughter,  aged  fifteen  years,  at  the  rate  of  one  dollar,  fifty-nine 
and  six-tenths  cents  each,  weekly,  until  tiiey  shall  respectively 
arrive  at  the  age  of  eighteen  years,  and  to  Richard  J.  Delaney  in 
the  sum  of  one  hundred  dollars  on  account  of  his  charges  in  the 
matter  of  the  funeral  and  burial  of  Frank  J.  Rodgers,  deceased. 
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In  the  Matter  of  the  Claim  of  Joskph  O'Conj^kll,  for  Compenaa- 
tion  nnder  the  WorkmeD'a  Compensation  Law,  against  Modeoit 
Machmi  and  Tooi.  Compamt,  Employer;  ^tna  Lifi 
InauKAHoi  Coup AKT,  Insurance  Carrier 

Claim  No.  14645 

(Docidcd  January  26,  1016) 

laftiTiM  netinA  br  JoMpk  OTonndl  white  employdl  ai  «  maGhlnUt  bj  tht 
Hodmi  Hcchlne  and  Tool  Company. 

On  October  17,  1016,  while  Joseph  O'Conaell  was  employed  aa  * 
maehfniat  by  the  Modern  Machine  and  Tool  Company,  a  corporation 
engaged  In  the  buiineea  of  buying  and  overhauling  machinery  at  Albany, 
N.  Y.,  hia  hand  alipped  and  caught  in  the  machinery,  inflicting  injuries 
raqniring  the  ampntation  of  tvo-tbirde  of  two  fingers.  His  average 
wedtty  wage  vaa  the  turn  of  fourteen  dollars  and  thirty-mven  cents.  An 
airard  waa  made. 

Jeremiah  F.  Connor  and  Bobert  W.  Scmynge,  for  the  State 
Indufltrial  CommisBioD. 

William  H,  Foster,  attorney  for  employer  and  insurance 
oarrier. 

Bt  the  Cohmibsioit. — ^All  the  evidence  anhmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission mates  its  concluaiona  of  fact,  ruling  of  law,  and  award, 
as  follows : 

On  October  17,  1915,  the  day  when  Joseph  O'Connell  received 
his  injuries,  he  resided  at  851  Broadway,  Albany,  N.  Y.,  and 
was  employed  as  a  machinist  by  Modern  Machine  Tool  Company, 
a  corporation  engaged  in  the  busioesa  of  buying  and  overhauling 
machinery,  with  a  place  of  business  at  985  Broadway, 
Albany,  N.  T. 

On  said  date  while  Joseph  O'Connell  was  working  for  his 
employer  at  his  employer's  plant,  and  was  cleaning  a  milling 


,dr,yGoogIe 


State  Department  Eepobtb 


State  Industrial  Commiaattm 


machine,  his  right  hand  slipped  and  became  meshed  in  the  gears 
of  the  machine,  receiving  injuries  which  later  required  the  ampu- 
tation of  the  right  index  finger.  His  right  thumb  was  severely 
lacerated  and  if  he  had  received  no  injury  to  his  left  band  be 
would  fltill  have  been  disabled  from  working  by  reason  of  the 
laceration  of  hia  right  thumb  for  a  period  of  seven  weeks  after  the 
accident. 

The  average  weekly  wage  of  Joseph  0*Connell  was  the  sum  of 
fourteen  dollars  and  thirty-seven  cents. 

Award  of  compensation  is  hereby  made  against  Modem 
Machine  Tool  Company,  employer,  and  ^tna  Life  Insurance 
Company,  insurance  carrier,  to  Joseph  O'Connell,  employee,  at 
the  rate  of  nine  dollars  and  fifty-eight  cents  weekly  for  a  period 
of  five  weeks  from  I^ovember  1,  1915,  for  disability  arising 
through  the  injuries  to  the  thumb  of  his  right  band,  and  for  a 
further  and  subsequent  period  of  forty-six  weeks  for  the  loss  of 
the  index  finger  of  his  right  hand. 


In  the  Matter  of  the  Claim  of  Peisciixa  A,  Milleb  and  Minor 
Children  and  Catherine  R,  Milleb,  Mother,  for  Compensation 
under  the  Workmen's  Compensation  Law  for  the  Death  of 
Clarence  E.  Miller,  against  Georob  C,  Tatmjb,  as  Preaident 
of  the  American  Express  Company,  Employer  and  Self-Insurer 

Claim  No.  15137 

(Decided  January  2fl,  ISIS) 

In^Driei  received  by  CUtence  R.  Miller  while  employed  by  Gcoise  C  Taylei, 
president  of  the  American  Ezptese  Company,  at  BnSalo,  H.  T. 

On  December  2,  1B15,  Clarence  R,  Miller,  while  employed  by  the 
American  Eiprws  Company,  a  memtiersliip  eorporation,  was  driving  a 
delivery  nagcin  on  Main  street  in  the  city  of  Buffalo,  he  stopped  to 
deliver  a  parliage  and,  in  going  from  his  rig  to  the  sidevralk,  was  struck 
by  an  automobile,  receiving  a  fracture  of  the  skull  which  reHult«d  in  hie 
death.  His  average  weekly  wage  was  the  aunt  of  wrentaen  dollars  and 
thirty-one  cents.    An  award  was  made. 
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Kobert  W.  Eonynge,  chief  counsel  to  State  Induatrial 
Commission. 

Kogera,  Locke  &  Babcock,  attorneys  for  employer. 

By  thb  Commission. — All  the  cTidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
aB  follows: 

On  December  2,  1915,  the  day  when  Clarence  R.  Miller 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
319  Gray  street,  Buffalo,  N.  Y.,  and  was  wnployed  as  a  driver 
by  George  C.  Taylor,  as  president  of  the  American  Express  Com- 
pany, a  membership  corporation  having  more  than  seven  members, 
which  is  engaged  in  the  operation  of  vehicles  otherwise  than  on 
tracks  for  the  purpose  of  the  erspress  business. 

On  said  dste  at  about  10:50  a.  m,  while  Clarence  R.  Miller 
was  engaged  in  driving  a  wagon  and  delivering  packages,  he 
stopped  on  Main  street,  in  the  city  of  Buffalo,  to  deliver  a  pack- 
age, and  in  order  to  reach  the  sidewalk,  passed  between  two  mov- 
ing vehicles,  and  as  he  cleared  the  said  vehicles,  he  stepped  in 
front  of  an  automobile  which  was  moving  in  the  same  direction 
as  the  wagons  and  was  struck  by  the  automobile  and  thrown  to  the 
ground,  and  received  thereby  a  fracture  of  the  skull,  and  died 
therefrom  on  December  4,  1915, 

The  average  weekly  wage  of  Clarence  R.  Miller  was  the  sum 
of  seventeen  dollars  and  thirty-one  cents. 

Clarmce  R.  Miller  left  him  surviving  his  widow,  Priscilla  A. 
Miller,  aged  twenty-one  years,  his  daughter,  Ada  Catherine  Mil- 
ler, aged  one  month,  the  claimants  herein,  and  no  other  child 
or  children  under  the  age  of  eighteen  years,  and  also  Catherine 
R.  Miller,  aged  forty-eight  years,  his  mother,  who  was  dependent 
upon  him  for  support  at  the  time  of  the  said  accident,  also  a  claim- 
ant herein. 

Award  of  compensation  is  hereby  made  against  George  C. 
Taylor  as  president  of  the  American  Express  Company,  employer, 
to  Priseilla  A.  Miller,  widow  of  Clarence  R.  Miller,  deceased, 
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employee,  at  the  rate  of  five  dollars,  nineteen  and  three-tcakths 
cents  weekly  during  widowhood,  with  two  years'  compensation  in 
one  sum  npon  remarriage,  and  to  Ada  Catherine  Miller,  daughter, 
ag<ed  one  month,  at  the  rate  of  one  dollar,  seventy-three  and  one- 
tenth  cents  weekly  until  she  shall  arrive  at  the  age  of  eighteen 
years,  and  to  Catherine  K.  Miller,  dependent  mother  of  Clarence 
R  Miller,  deceased,  in  the  sum  of  two  dollars,  fifty-nine  and  six- 
tenths  cents  weekly  during  such  dependency ;  and  to  Henry  Wede- 
kindt,  in  the  sum  of  one  hundred  dollars  for  his  services  in  the 
matter  of  the  funeral  and  burial  of  Clarence  B.  Miller,  deceased. 


In  the  Matter  of  the  Claim  of  Cuht  Wbith,  for  Compemsation 
under  the  Workmen's  Compensation  Law,  against  Eisbmann 
Magneto  Compant,  Employer;  London  Gdabahtbb  and 
AcciDBNT  Company,  Insurance  Carrier 

Claim  Ko.  33824 

(Dedded  January  27,  ISIS) 

Injtnlca  lecdTcd  I17  Curt  Weith,  a  punch  preaaei,  employed  by  the  UeeiDaaii 
Hegneto  Company. 

On  November  11,  1916,  Curt  Weith,  while  emplo;ed  by  the  Eiaeniuiti 
Mftgneto  Comptuij  as  a  punch  preeaer  in  the  borough  of  Brooklyn,  ctty 
of  New  York,  waa  feeding  a  press  with  material  when  the  die  came  down 
and  crushed  two  flngera  of  bis  right  hand  necessitating  the  amputation 
of  one  of  the  fingers  And  causing  injuries  to  the  other  finger  which  alone 
would  have  disabled  him  from  working  for  a  period  of  four  wedcs.  Hla 
average  weekly  wage  was  the  sum  of  eleven  dollars  and  fifty  cents.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  InduBtrial  C(mmii»- 
sion. 

B.  A.  H.  Smith,  attorney  for  insurance  carrier, 

By  the  Commission, —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Cwnmis- 
sion  makes  its  conclusions  of  fact,  ruling  oi  law,  and  award,  as 
follows: 
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On  November  11,  1918,  the  day  when  Curt  Weith  received  hia 
injuries,  he  resided  at  338  Thirty-seventh  street,  borough  of  Brook- 
lyn, city  of  New  York,  and  wag  employed  as  a  punch  presaer  by 
Eisemann  Magneto  Company,  a  corporation  engaged  in  the  manu- 
facture of  magnetos,  'wilJi  a  plant  and  place  of  business  at  S3 
Thirty-third  street,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Curt  Weith  was  working  for  his  employer  at 
his  employer's  plant,  and  was  feeding  a  press  with  some  material 
which  was  to  be  ^aped  by  the  press,  the  die  of  the  press  came 
lown  on  the  second  and  third  fingers  of  his  ri^t  hand,  causing 
injuries  which  necessitated  the  amputation  of  the  second  finger. 
rhCTe  were  also  injuries  to  the  third  finger,  which  latter  injuries 
considered  alone  would  have  disabled  AVeitb  from  working  for  a 
period  of  four  weeks  after  the  accident 

The  average  weekly  wage  of  Curt  Weith  was  lie  sum  of  eleven 
dollars  and  fifty  cents. 

Award  of  compensation  is  hereby  made  against  Eisemann  Mag- 
neto Company,  employer,  and  London  Guarantee  and  Accident 
Company,  insurance  carrier,  at  the  rate  of  seven  dollars  and 
thirty-eight  cents  weekly  for  a  period  of  two  weeks,  namely :  from 
November  25,  1915,  to  December  9, 1915,  for  disability  occasioned 
by  the  injuries  to  the  third  finger  of  his  right  hand,  and  for  the 
subsequent  period  of  fifteen  weeks,  for  a  loss  of  one-half  of  the 
second  finger  of  his  right  hand. 


In  the  Matter  of  the  Claim  of  Pasqdalb  FiocoA  for  Compeuaa- 
tion  under  the  Workmen's  Compensation  Law,  against  Edward 
J.  Dillon,  Employer;  jEtna  Life  Insdrascb  Oompaht 
Ingnranee  Carrier 

Claim  No.  23927 
(Decided  February  1,  1916) 

Injnilet  received  Ir  ■  comtmaker  emplored  bf  Edward  J.  Dfllon,  a  merdiaiit 
taUoT  in  New  York  dty. 

On  November  24,  1916,  Fasquale  Fiocca,  while  employed  as  a  coat- 
maker  by  Edward  J.  Dillon,  a  merdiuit  tailor  in  tlie  ci^  o(  New  York, 
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went  to  bia  employer's  place  of  buBineas  and  secured  the  gartneDta  on 
which  he  was  to  work  at  his  own  home.  While  doing  the  work  in  his 
own  house,  he  cut  his  hand  with  s  pair  of  aciasorH,  resulting  in  injuTies 
which  disabled  him  from  work  for  eight  weeks.  His  average  weekly 
wage  was  the  sum  of  fourteen  dollars  and  forty-two  cents.  An  award 
WM  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  InduBtrial  Com- 
miBBion. 

T.  C.  Jones,  attorney  for  insuraDce  carrier. 

Bt  thb  Commission. — All  the  evidence  submitted  before  the 
ConunissioD  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  November  24,  1915,  the  day  when  Pasquale  Fiocca  received 
his  injuries,  he  resided  at  58  Huron  street,  borough  of  Brooklyn, 
city  of  New  York,  and  was  ranployed  as  a  coatmaker  by  Edward 
J.  Dillon  who  was  a  merchant  tailor  engaged  in  the  manufacture 
of  men's  clothing,  with  a  place  of  business  at  20  West  Thirty- 
fourth  street,  borough  of  Manhattan,  city  of  New  York.  Fiocea 
was  a  piece-worker  and  went  to  his  employer's  place  of  business 
and  took  the  garments  on  which  he  was  to  work  to  his  own  home 
to  do  the  work  there. 

On  said  date  while  Pasquale  Fiocea  was  working  for  his 
employer  on  a  garment  and  was  doing  the  work  in  his  own  home, 
the  scissors  which  he  was  handling,  slipped  from  his  hand  and 
cut  his  right  index  finger,  causing  injuries  which  disabled  him 
from  working  from  the  date  of  the  accident  to  January  19,  1816, 
a  period  of  eight  weeks. 

The  average  weekly  wage  of  Pasquale  Fiocea  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereb;f  made  against  Edward  J. 
Billon,  ranployer,  and  jEtna  Life  Insurance  Company,  insurance 
carrier,  to  Pasquale  Fiocea  at  the  rate  of  nine  dollars  and  sixty- 
one  cents  weekly  for  a  period  of  six  weeks  from  December  8, 
1915,  to  January  19,  1916. 
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In  the  Matter  of  the  Claim  of  Benjauin  Skbi,  for  Comp^iaation, 
under  the  Workmen's  Compensation  Law,  against  Ebie  Rail- 
BOAD  CoMPAMY,  Employer 

Claim  No.  31043 

(Decided  FebniArjr  i,  leiS) 

lajtuiM  rtcvtrod  ly  Benjunin  Skei  while  employed  ai  «  boat  finmAii  by  tka 
Biic  Riilnnid  Company  in  the  dty  of  Hew  York. 

On  December  11,  1916,  Benjamin  Skei  was  employed  as  a  tug  boat 
Areman  by  the  Erie  Railroad  Compan;,  a  domeitic  corporation.  }le  waa 
in  aervice  on  a  New  York  tug,  the  David  Herman  in  New  York  harbor. 
While  cleaning  the  engine  he  caught  a  Anger  of  his  right  hand  in  a  valve 
Buetainlng  an  injury  wliicb  has  resulted  in  the  peimanent  lose  of  the 
uae  of  that  finger.  Hie  average  weekly  wage  was  the  aum  of  fifteen 
dollars  and  elghtynine  centa.    An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial 
Commission. 

W,  S.  Throop,  attorney  for  employer. 

By  the  Commisbiok. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  December  11,  1915,  the  day  when  Benjamin  Skei  received 
his  injuries,  he  resided  at  7302  Fifth  avenue,  borough  of  Brook- 
lyn, eity  of  New  York,  and  was  employed  as  a  tug  boat  fireman 
by  Erie  Railroad  Company,  a  domestic  corporation  engaged  in  the 
operation  of  a  railroad  as  a  common  carrier  between  points  within 
the  State  of  New  York,  and  ako  between  points  within  the  State 
of  New  York  and  points  in  other  States,  and  in  connection  with 
said  railroad,  the  operation  of  lug  boats  in  and  about  the  harbor 
of  New  York,  which  tug  boats  were  New  York  vessels,  for  moving 
floats,  car  floats  and  barges  between  Jersey  City  and  New  York. 

On  said  date  while  Benjamin  Skei  was  workinij  for  his  employer 
aboard  the  tug  boat  David  Berman,  in  New  York  harbor,  and 
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wag  engaged  in  cleaning  hie  engine,  the  index  finger  of  his  right 
hand  became  caught  in  one  of  the  valves  and  was  so  severely 
crushed  that  he  has  permanently  lost  the  use  of  that  finger.  The 
said  tug  boat  was  proceeding  from  Forty-ninth  streetaod  North 
river,  New  York  city,  to  Weebawken,  N.  J.  At  the  time  of  the 
accident  both  the  ranployer  and  the  onployee  were  engaged  in 
interstate  commerce. 

The  average  weekly  wage  of  Benjamin  Skei  was  the  sum  of 
fifteen  dollars  and  eighty-one  cents.  The  employer  has  made 
an  advance  payment  of  forty-two  dollars  and  sixteen  cents  on 
aoooimt  of  this  injury  and  should  receive  credit  theref9r  upon 
the  award. 

Award  of  compensation  is  hereby  made  against  Erie  Kailroad 
Company,  employer,  to  Benjamin  Skei,  employee,  at  the  rate  of 
ten  dollars  and  fifty-four  cents  weekly  for  a  period  of  forty-six 
weeks  from  December  11,  1915,  for  the  equivalent  of  the  loss  of 
the  index  finger  of  the  left  band. 


In  the  Matter  of  the  Claim  of  Beatkicb  Tiebitait  and  Minor 
Child,  for  Compensation  under  the  Workmen's  Compensation 
Law  for  the  Death  of  William  M.  Tieman,  against  Statbf 
Ibiand  Rapid  Tbansit  Railway  Compawt,  Employer 

Claim  No.  614 

(Decided  February  2,  1916) 

Iii)itri«9  received  liy  Willlain  M.  IHernui,  leinlting  ia  Ills  tflath,  while 
employed  u  a  tiainnun  by  the  Staten  IsUnd  Rapid  Ttansit  Sailway 
Compaoy. 

On  December  10,  lOlE,  while  William  M.  Tiernan,  the  deceased,  wh 
at  work  for  hie  employer,  the  Staten  Island  Rapid  Traneit  Railway  Com- 
pany at  St.  George,  S.  I.,  aa  a  trainman,  he  was  ordered  to  ride  four 
freight  cars  down  a  traek  to  a  car  float.  The  duties  of  tlie  deceased  were 
to  control  the  cars  when  they  approached  the  float.  While  endearorine  ao 
to  do  Tiemaa  was  run  over  by  the  four  cars,  siiataining  injuries  which 
resulted  in  bla  death  the  next  day.  His  average  weekly  wage  waa  the 
■um  of  tweatj-three  dollara  and  eight  cents.    An  award  waa  made. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  InduBtrial  Com- 
misaioiL 


Sidney  B.  Itowell,  attomej  for  claimant. 

Bt  thb  Commibsioh. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
Bs  follows: 

On  DecNnber  10,  1916,  tiie  day  when  William  M.  Tieman 
received  the  injuries  which  resulted  in  his  death,  he  resided  at  75 
Simonson  avenue,  Port  Richmond,  S.  I.,  and  was  employed  as  a 
traimnan  by  the  Staten  Island  Rapid  Transit  Company,  a  cor- 
poration engaged  in  the  operation  of  a  steam  railroad  as  a  com- 
mon carrier  on  Staten  Island,  New  York  State.  The  said  railroad 
company  also  exchanges  freight  with  other  railroad  companies, 
some  of  which  freight  is  destined  to  or  comes  from  points  without 
the  State  of  New  York. 

On  said  date  at  about  8.50  a.  u.  while  William  M.  Tieman 
was  working  for  bis  employer  in  bis  employer's  freight  yard  at 
St  Geoige,  S.  I.,  he  was  ordered  by  hia  conductor  to  ride  four 
frei^t  cars  down  a  track  to  a  car  float.  The  cars  were  started 
down  the  track  by  the  engine  and  released  after  they  had  obtained 
headway.  The  duty  of  William  M.  Tieman  was  to  control  the 
caiB  when  they  approached  to  the  float.  The  said  four  cars  con- 
tained freight  which  had  come  from  points  without  the  State  of 
Nerw  York  and  were  to  be  transferred  on  the  float  to  the  borough 
of  Manhattan,  city  of  New  York.  Tiernan  started  to  get  on  the 
designated  cars  and  the  engines  proceeded  to  give  them  tbe  neces- 
sary momentum  to  carry  &em  down  the  float.  The  four  cars 
were  then  cut  off  and  when  the  engine  came  to  a  stop,  Tieman 
was  found  lying  beside  the  track  severely  injured,  having  been 
nm  over  by  tbe  train.  His  left  leg  was  amputated  above  the  knee 
and  his  right  foot  was  crushed  and  was  later  amputated  at  the  hos- 
pital, where  he  died  the  next  day  as  a  result  of  the  taid  injuries 
and  the  shock  iaoident  thereto. 
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The  average  weekly  wage  of  William  M.  Tieman  waa  the  sum 
of  twenty-three  dollars  and  eight  cents. 

At  the  time  of  the  accident  William  M.  Tieman  waa  engaged 
in  interstate  commerce  but  his  injuries  did  not  result  from  auy 
uegligence  which  was  attributable  to  his  employer. 

William  M,  Tiernan  left  him  surviving  his  widow,  Beatrice 
Tieman,  aged  twenty-eight  years,  and  hia  daughter,  Margaret 
Hita  Tiernan,  aged  four  months,  the  ciaimants  herein,  and  uo 
other  child  or  children  under  the  age  of  eighteen  years  except 
that  a  poathumoue  child  is  expected. 

Award  of  compensation  is  hereby  made  against  Staten  Island 
Bapid  Transit  Railway  Company,  employer,  to  Beatrice  Tieman, 
widow  of  William  M,  Tieman,  deceased,  aged  twenty-eight  years, 
at  the  rate  of  six  dollars,  ninety-two  and  four-tenths  cents  weekly 
during  widowhood,  with  two  years'  compensation  in  one  sum  upoii 
remarriage,  and  to  Margaret  Rita  Tieman,  daughter,  aged  four 
months,  at  the  rate  of  two  dollars  and  thirty-one  cents  weekly 
until  she  shall  arrive  at  the  age  of  eighteen  years,  and  to  Williani 
Connell  in  the  siun  of  one  hundred  dollars  for  his  services  in  the 
matter  of  the  funeral  and  burial  of  William  M.  Tieman, 
deceased. 


In  the  Matter  of  the  Claim  of  Anoei-o  Pbnda  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  The  New 
YoEK  Cektsal  Railroad  Com  pant,  Employer  and  S^- 
Ijosurer 

Claim  No.  15226 

(Decided  FcbniKry  2,  1916) 

Infiuks  received  by  Angelo  Peiida  while  employed  «■  an  en^^ne  coalei  aad 
laboiei  bj  the  New  Yotk  Centtal  EUUtead  CompaiiT  at  Batavia,  N.  T. 

On  June  11,  1916,  Angslo  Penda,  while  employed  hj  the  New  York 
Central  Railroad  Compaajr  a«  an  engine  coaler  and  laborer  by  the  said 
corporation  at  Batavia,  N.  Y.,  wae  cleaning  aahee  from  a  locomotive  at 
the  aah  pit,  when  the  engine  hacked  upon  him  and  ran  orer  his  right 
foot,  neceMitntinK  the  amputation  of  a  portion  thereof.  Hie  average 
weehlf  wage  was  the  eum  of  thirteen  dollars  and  two  cento.  An  award 
waa  made. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com 
mission. 

Viascher,  Whalen  &  Austin,  attorneys  for  eanployer. 

By  the  Commibbioit. —  All  the  evidence  Bubmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
~  Bion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
f ollowB : 

On  June  11,  1915,  the  day  when  Angelo  Penda  received  his 
injuries,  he  resided  at  224  EUicott  street,  Batavia,  N.  T.,  and 
was  employed  as  an  engine  coaler  and  laborer  by  the  New  York 
Central  Railroad  Company,  a  corporation  engaged  in  the  operation 
of  a  railroad  as  a  common  carrier  between  points  within  the  State 
of  New  York  and  also  between  points  within  the  State  of  New 
York  and  points  in  other  States.  The  duties  of  Angelo  Penda 
were  to  supply  various  engines  with  coal  and  also  to  assist  in  the 
cleaning  of  the  fires  of  such  engineti  and  to  assist  in  turning  such 
engines  on  the  turntable,  and  his  work  was  performed  entirely  in 
and  about  the  engine  house  of  the  company  at  Batavia,  N.  Y. 

On  said  date  while  working  for  his  employer  near  the  said 
engine  house  and  while  engaged  in  cleaning  the  ashes  from  loco- 
motive No.  1030  belonging  to  his  employer,  which  locomotive  bad 
been  backed  up  to  the  ash  pit,  the  engine  suddenly  backed  up  upon 
him  and  ran  over  his  right  foot,  causing  such  severe  injuries  to  the 
same  as  to  require  the  amputation  of  all  the  toee  and  one-half  of 
the  instep  of  the  right  foot,  which  injuries  have  resulted  in  the 
loss  of  the  use  of  the  foot.  The  engine  on  which  he  was  working 
belonged  to  train  No.  62  which  was  operated  between  North  Tona- 
wanda  and  Batavia,  both  places  being  within  the  State  of  New 
York.  The  said  train  generally  carried  interstate  and  intrastate 
commerce,  but  at  the  time  of  the  injury,  the  s^aid  engine  was  not 
connected  to  the  said  train.  Prior  to  the  arrival  of  the  en^ne 
at  the  engine  house,  it  had  completed  a  trip  on  a  train  carrying 
both  interstate  and  intrastate  commerce.  At  the  time  of  the  acci- 
dent Angelo  Penda  was  not  engaged  in  interstate  commerce. 
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The  average  weekly  wage  of  Angola  Fenda  was  the  sum  of 
thirteen  dollars  and  two  centa. 

Award  of  compensation  ie  hereby  made  against  tiie  New  York 
Central  Railroad  Company,  employer,  to  Angelo  Penda,  at  the 
rate  of  eight  dollars  and  sixty-nine  cents  weekly  for  a  period  of 
206  weeks  from  June  11,  1915,  for  the  losii  of  the  uae  of  the  ri^t 
foot 


In  tlie  Matter  of  the  Claim  of  Hum  Sohbahu,  for  Compensation 
under  the  Workmen's  Cwnpensation  Law,  against  Otto  Beck, 
Employer;  Eakbbs  Mutoal  Insubahcb  CoupAnr  of  New 
York,  Insurance  Carrier 

Claim  No.  83748 

(I>ecided  February  2,  191«) 

InjnrlM  tecefvod  by  Haua  Sctusmm,  a  biead  baker,  while  employed  by  Otts 
Beck,  a  bakery  pieprietor  in  ITew  York  dty. 

On  October  26,  1B1&,  Hans  ScbrBUiiii  wu  employed  aa  «  bread  baker 
by  Otto  Beck,  a  baker  and  restaureteur,  and  it  was  hie  duty  to  keep  the 
bake  ehop  in  order,  and  while  remoTing  eome  barrels  of  molaiaes,  eo  aa 
not  to  block  a  paaaafeway,  one  of  tiie  barrela  slipped  and  eruabed 
Schramm's  left  hand,  causing  a  permanent  immobility.  Hia  average 
weekly  wage  was  the  sum  of  fourteen  dollara  and  forty-two  cents.  Aa 
award  waa  made. 

Robert  W.  Eonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

EUwood  M.  Rabenold,  attorney  for  insurance  carrier. 

By  the  Comhission. —  All  the  evidence  submitted  before  the 
Cranmissiion  having  been  heard  and  duly  considered,  tte  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  aa 
follows : 

On  October  26,  1915,  the  day  when  Hans  Schramm  Tecwved 
bis  injuries,  he  resided  at  123  East  7lBt  street,  borough  of  Man- 
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battan,  city  of  New  York,  and  was  employed  aa  a  third  hand 
bread  baker  by  Otto  Beck  who  conducted  a  bakery  and  alao  a 
luncb  room  in  connection  therewith  at  230  Willit.'  avenue,  borough 
of  Bronx,  city  of  New  York.  Among  hie  duties  in  connection 
with  baking,  Schramm  was  required  to  keep  the  bakcahop  in  ordor. 

On  said  date  while  Hans  Schramm  was  working  for  his 
ffluployer  in  his  employer's  bakeshop  and  was  engaged  in  remov- 
ing some  barrels  of  molasses  which  were  blocking  a  passageway  to 
the  door,  one  of  the  barrels  shipped  back  towards  Schramm  and  his 
index  finger  of  his  left  hand  was  caught  between  this  barrel  and 
a  barrel  of  lard  nearby,  crushing  that  finger,  resulting  in  perma- 
nent immobility  of  that  part  of  that  finger  and  the  resulting  loss 
of  uii8  of  on&-half  of  the  index  finger. 

The  average  weekly  wage  of  Hans  Schramm  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereby  made  against  Otto  Beck, 
employer,  and  Bakers  Mutual  Insurance  Company  of  New  York, 
insurance  carrier,  to  Hans  Schramm,  employee,  at  the  rate  oi 
nine  dollars  and  sixty  cents  weekly,  for  a  period  of  twenty-three 
weeks,  commencing  October  26,  1915,  for  the  equivalent  of  the 
loss  of  one-half  of  the  index  finger  of  the  le^t  hand. 


In  the  Matter  of  the  Claim  of  Cathebinb  Putnam,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law  for  the 
Death  of  William  Putnam,  against  Feed  Muehat,  i^ployop; 
Thk  Tkavxlbbs  Insubanoe  Coupant,  Insurance  Carrier 

Claim  No.  12883 

(Decided  Febniar?  3,  191S) 

laioilu  tccdTcd  by  wmiAm  W.  Piitn*iu  while  employed  ■•  a  wAsen  driTW 
by  •  teanutei  «nd  lirerynuii  at  SyiRCOie,  N.  Y^  lemltint  in  his  death. 

On  June  3,  1915,  William  M.  Putnam,  while  employed  by  Fred  Murray, 
aa  a  wagon  driver,  at  Syracuse,  N.  Y.,  was  ahaveliug  dirt  from  the  Syra- 
Guae  atreeta  into  the  wagon,  aiid  In  getting  into  the  wagon  he  stepped 
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on  •  board  containing  a  ruat;  mil,  wlilch  pierced  his  foot  and  resulted 
in  bis  death  on  July  14,  IfilS.  His  average  weekly  wage  was  the  sum 
of  nine  dollars  and  lixty-two  eenta.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

AmoB  H.  Stef^ene,  attorney  for  insurance  carrier. 
WoodK  &  Woods,  attorney  for  claimant. 

Bt  the  Commission. —  All  tlie  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sioQ  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  June  3,  1915,  the  day  wbm  William  W.  Putnam  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  1226  Wash- 
ington street,  Syracuse,  N.  Y.,  and  was  employed  as  a  driver  of 
wagons  by  Fred  Murray  who  was  in  the  business  of  teaming, 
trucking  and  livery,  with  a  place  of  business  at  413  E.  Willow 
street,  Syracuse,  N.  Y. 

On  said  date  while  William  W.  Putnam  was  working  for  his 
employer  and  was  operating  one  of  his  wagons  going  about  tiie 
streets  of  Syracuse  shoveling  dirt  from  the  streets  into  the  wagon, 
in  getting  up  into  the  wagon,  he  stepped  on  a  board  containing  h 
rusty  nail  and  the  nail  pierced  through  his  shoe  and  went  into 
his  foot.  The  wound  in  his  foot  became  poisoned  therefrom  and 
his  entire  system  as  a  result  became  infected  with  tetanus  germs. 
He  was  taken  to  the  hospital  and  died  there  on  June  14,  1915. 

The  average  weekly  wage  of  William  W.  Putnam  waa  the  fium 
of  nine  dollars  and  sixty-two  cents. 

William  W.  Putnam  left  him  surviving  his  widow,  Catherine 
Putnam,  aged  forty-eight  years,  the  claimant  herein,  and  no  child 
or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Fred  Murray, 
employer,  and  the  Travelers  Insurance  Company,  insurance  car- 
rier, to  Catherine  Putnam,  widow,  aged  forty-eight  years,  in  Ae 
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earn  of  two  dollars  and  eighty-nine  cents  weekly  daring  widow- 
hood, with  two  years'  compensation  in  one  sum  upon  remarriage, 
and  to  Catherine  Putnam  in  the  sum  of  one  hundred  dollars  on 
account  of  the  money  expended  by  her  in  the  matter  of  tli©  funeral 
and  burial  of  William  W.  Putnam,  deceased. 


In  the  Matter  of  the  Claim  of  Jeannbttb  H.  Llotd,  for  Compen- 
sation under  the  Workmrai's  Compensation  Law  for  the  Death 
of  WiDiam  J.  Lloyd,  against  Poweb  Specialty  Company, 
Employer;  Euploybbs'  Htttcal  Inscbancb  Coup  any,  Inaur^ 
anoe  Carrier 

Claim  No.  291 

(Decided  Febnuu;  3,  1916) 

InjnilM  ncelT«d  by  WUliam  J.  Lloyd,  iMoltlns  ia  hii  Seath,  vhfl«  ■  leaideni 
«f  Hew  Jener,  employed  Im  West  TirgtnU  by  the  Power  Specialty  Com- 
Fwy. 

William  J.  Lloyd,  the  deceased,  was  employed  in  New  York  before  the 
passage  of  the  Compensation  Law,  by  the  Power  Specialty  Company,  a 
corporation  which  subsequently  sent  him  to  West  Virginia  to  work, 
where  be  sufTered  an  accident  which  proved  fatal.  The  question  involved 
In  this  case  is  whether  the  policy  of  insurance  covered  the  accident  of  the 
deceased.  Lloyd  did  not  reside  nor  was  he  injured  in  New  York  State. 
Inasmuch  as  the  Stat«  of  New  York  is  not  called  upon  to  eierciie  its 
police  power  to  prevent  tiie  dependents  of  a  resident  of  New  Jersey,  who 
meets  hie  death  in  West  Virginia,  from  becoming  a  charge  on  the  State 
of  New  Jersey,  held,  that  the  Cummission  hns  no  JurisidictioB. 

Lyon,  Commissioner. —  William  J.  Lloyd,  the  deceased,  a  resi- 
dent of  New  Jersey,  was  employed  in  New  York  before  our  Com- 
pensation Law  was  passed,  and  his  employment  continued  until 
his  death. 

The  employer  was  covered  for  compensation  under  the  New 
York  Law  by  the  Employers'  Mutual  Insurance  Company.  It  was 
covOTed  for  general  liability  in  West  Virginia  by  the  General 
Accident  Insurance  Company.  Mr.  Lloyd  was  sent  to  West  Vir- 
ginia to  work,  where  be  received  an  accident  which  proved  to  be 
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fataL  It  is  evident  that  since  the  General  Accident's  policy  does 
not  cover  compenaation  under  the  New  York  act,  this  Commis- 
sion has  no  jiiriadiction  over  that  company.  Did  the  Employers' 
Mutual  Insurance  policy  cover  the  accident  to  th«  deceased  1  I 
think  not. 

While  the  contract  of  hiring  was  made  in  New  York  State,  Mr. 
Lloyd  did  not  reside,  nor  was  he  injured  in  New  York.  The  Court 
of  Appeals  held  in  Matter  of  Post,  that  our  Compensation  Law  is 
to  be  read  into  every  contract  of  employment  made  in  New  York 
with  an  employee  who  is  a  resident  of  this  State,  and  entitles  the 
employee  or  his  dependents  to  compensation  no  matter  where  the 
injury  was  received.  The  court  did  not  definitely  decide  whether 
the  pUice  of  contract  was  a  necessary  element  in  its  decision,  and 
I  am  not  sure  hut  a  New  York  workman  can  secure  compensation 
under  our  act  without  regard  to  either  the  place  of  contract  or  the 
locality  where  he  is  injured,  provided  this  Commission  can  secure 
jurisdiction  of  the  person  of  the  eonployer. 

The  constitutionality  of  our  act  has  been  sustained,  as  I  under- 
stand it,  on  the  ground  that  it  is  a  proper  exercise  of  the  police 
power  of  the  State,  growing  out  of  the  fact  that  injured  workmen, 
or  their  dependents,  in  case  of  their  death,  are  likely  to  become  a 
public  charge,  unices  provision  is  made  for  their  maintenance. 

This  reason  for  the  law  does  not  apply  in  this  case,  much  as 
we  may  sympathize  with  Mr.  Lloyd's  widow.  Certainly  the  State 
of  New  York  is  not  called  upon  to  resort  to  the  exercise  of  its  police 
power  to  prevent  the  dependents  of  a  resident  of  New  Jersey  who 
meets  his  death  in  West  Virginia,  from  becoming  a  charge  on  the 
State  of  New  Jersey.  It  may  be  that  the  authorities  of  New  Jei^ 
sey  may  have  jurisdiction  to  enforce  compensation  to  Mr.  Lloyd's 
dependents  under  the  New  Jersey  act,  but  I  am  of  the  opinion 
that  this  Commission  has  no  jurisdiction  to  grant  compensation. 

There  is  another  reason  why  our  law  ought  not  to  be  construed 
to  protect  the  dependents  of  Mr,  Lloyd  in  this  case.  Had  Mr. 
Lloyd  although  a  resident  of  New  Jersey,  received  his  fatal 
injuries  in  the  State  of  New  York,  his  dependents  ought  to  have 
relief  under  our  act  because  in  that  event  our  act  would  have  taken 
away  frcnn  Mr.  Lloyd's  repres^itatives  and  neztiof  kin  their  rij^t 
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of  action  for  cegiigeiice,  if  negligence  lay  at  the  foundation  of  the 
accident,  since  in  tliat  event  in  a  suit  for  n^ligence  in  the  State 
of  his  reaidence,  the  cause  of  action  would  have  to  reet  upon  the 
law  of  the  State  in  which  he  was  injured.  So  too,  the  fatal  accident 
to  Mr.  Llojd  having  occurred  in  the  State  of  West  Virginia,  our 
statute  can  have  no  effect  to  deprive  the  next  of  kin  of  their  right 
of  action  and  they  can  no  doubt  have  recourse  in  the  State  of  West 
Yiiginia  either  to  their  action  at  law  for  damages  for  negligence 
or  to  a  compensation  law  of  that  State  if  such  exists.  I,  therefore, 
can  see  no  way  by  which  the  widow  can  be  compensated  under  our 
ut  and  I  adviae  that  an  award  be  denied. 


In  the  Matter  of  the  Claim  of  John  R.  Kenitedt  and  Helen 
T.  Kehnedt,  for  Compensation  under  the  Workmen's  Com- 
pensation Law,  for  the  Death  of  Their  Son,  James  Kennedy, 
against  Loqoie  Bbothers,  employer;  London  and  Lanoabhibb 
Ihdbmhity  Company  op  Auebica,  Insurance  Carrier 

Claim  No.  13248 

(Decided  Febnutr;  3,  1916) 

In}iiriM  leceired  br  J«me«  EennedY  leenltlnx  in  Us  death  wbOe  ampbTM 
u  chanSeni  And  Mleiman  by  J^%g^t  Biothen,  dealen  la  automobile 
tire*,  at  Syiacuae,  H.  T. 

On  July  27,  1&16,  James  Kennedy,  employed  by  Loggie  Brothen, 
dealers  in  automobile  tiree  at  Syracuse,  N.  Y.,  waa  driving  an  auto- 
mobile belonging  to  hii  employer  in  the  city  of  Syraciue  delivering  tires, 
turned  out  to  pasB  a  team  on  the  highway  and  the  team  also  turuing 
ditched  him;  he  fell  against  a  tel^(raph  pole  fracturing  hii  ekull,  and 
died  within  a  few  hours.  His  average  weekly  wage  was  the  awn  of 
eleven  dollara  and  flfty-four  cents.     An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Corn- 


Joseph  Murphy,  attorney  for  employer  and  insurance  carrier. 
George  O'Brien,  attorney  for  claimant. 
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Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  iaw,  and  award, 
as  follows: 

On  July  27,  1915,  the  day  when  James  Kennedy  received  the 
injuries  which  resulted  in  hie  death,  he  resided  at  954  Cortland 
avenue,  Syracuse  N.  Y.,  and  was  employed  as  a  chauffeur  and 
salesman  by  Loggie  Brothers,  who  were  in  the  business  of  dealers 
in  automobile  tires  with  a  place  of  business  at  824  South  Clinton 
street,  Syracuse,  N,  T. 

On  said  date  while  driving  his  employer's  automobile  in 
Syracuse  for  the  purpose  of  making  a  delivery  of  tires,  he  turned 
out  to  pass  a  team  which  was  driving  along  the  highway  and  the 
team  also  made  a  turn  which  forced  him  into  a  ditch  and  the 
automobile  overturned,  throwing  Kennedy  out  against  a  tel^raph 
pole,  by  reason  of  which  he  received  a  fracture  of  the  skull,  and 
died  within  a  few  hours  after  the  accident. 

The  average  weekly  wage  of  James  Kennedy  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

James  Kennedy  left  him  surviving  and  dependent  upon  him 
for  support  at  the  time  of  his  death,  his  father,  John  R.  Kennedy, 
aged  fifty-three  years,  and  hia  mother,  Helen  T.  Kennedy,  aged 
fifty  years,  and  no  widow  or  child  or  children  under  the  age  of 
eighteen  years. 

Award  of  compensation  is  hereby  made  against  Loggie 
Brothers,  employers,  and  London  and  Lancashire  Indemnity  Com- 
pany of  America,  insurance  carrier,  to  John  R.  Kennedy 
dependent  father,  aged  fifty-three  years,  and  to  Helen  T.  Kennedy, 
dependent  mother,  aged  fifty  years,  at  the  rate  of  one  dollar  and 
seventy-three  cents  weekly,  each,  during  such  dependency,  and  to 
T,  William  O'Neil  in  the  sum  of  $100  for  his  services  in  the  mat 
ter  of  the  funeral  and  burial  of  James  Kennedy,  deceaaed. 
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In  the  Matter  of  the  Claim  of  Nilla  Dearborn,  Widow,  for  Com- 
pensation, under  the  Workmen's  Compensation  Law,  for  the 
Death  of  FaANKXTN  H.  Deakbobn,  egeinst  Feuqbot  Adto 
Import  Company,  Employer 

Claim  No.  34809 

(Decided  February  3,  1914) 

Injorlei  recalTed  1>r  Fnaklyii  H.  Deulwrn,  an  antomobUe  driver  emploTed 
by  tlie  Feiig«ot  Auto  Import  Company,  remltlns  in  hit  deatb. 

Thta  case  was  originally  before  the  ComniUBion  in  December,  1914,  and 
January,  1916,  and  an  award  waa  made.  From  this  nward  the  employer 
appealed  to  the  Appellate  DiviBion  of  the  Supreme  Court,  Third  Depart- 
ment, and  tbat  court  sent  the  matter  back  to  this  GommisBion  for  further 
evidence  to  be  taken  as  to  the  facts  relative  to  the  employment  of  the 
claimant  by  tbe  laid  company.  Pursuant  to  the  order  of  the  said  court 
further  heaiingg  were  had  by  the  CommissioD  in  Janitary,  1918,  and  on 
February  3,  1916.  Hia  average  weekly  wage  waa  tbe  sum  of  twenty- 
three  dollar*  and  eight  cents.  An  award  waa  made  from  which,  however, 
Commiaaionen  Edward  P.  Lyon  and  Jamea  M.  Lynch  dissented. 

Robert  W,  Bonynge,  Chief  CouDsel  to  State  Industrial 
CommiBaion. 

Swan  &  Moore,  attomeTS  for  claimant 

Studin  &  Sonnenberg,  attorneys  for  employer. 

By  THE  CouuiBeiON. —  This  claim  came  on  for  hearing  before 
the  State  Workmen's  Compensation  Commission  at  the  office  of 
the  Commission,  No.  1  Madison  avenue,  borough  of  Manhattan, 
eity  of  New  York,  on  December  8,  1914,  December  18,  1914,  and 
January  26,  1915.  An  award  of  compensation  waa  made  to  the 
widow,  claimant,  at  the  rate  of  six  dollars  and  ninety-two  cents 
weAly,  against  Feugeot  Auto  Import  Company,  as  employer  of 
her  late  husband,  Franklyn  II.  Dearborn.  An  appeal  was  tak^i 
to  the  Appellate  Division  of  the  Supreme  Court,  third  depart- 
ment, by  the  employer,  and  on  November  10,  1915,  the  appeal 
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having  been  heard  by  Baid  Appellate  Division,  the  matter  was  sent 
back  to  the  State  Industrial  Commission,  as  Buccesaor  of  State 
Workmen's  Compensation  Commission,  for  further  evidence  as 
to  the  facts  appertaining  to  the  employment  of  said  Franfclyn  H. 
Dearborn  by  said  Feugeot  Auto  Import  Company,  and  the  award 
theretofore  made  by  the  State  Workmen's  Compensation  Com- 
mifision  was  set  aside  bj  the  order  of  the  Appellate  Division  and 
the  order  of  the  State  Industrial  Commission  bearing  date 
December  1,  1915.  Pursuant  to  said  order,  a  further  hearing 
was  held  by  State  Industrial  Commission  (m  January  5,  1916, 
and  on  February  3,  1916. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclusiona 
of  fact,  ruling  of  law,  and  award,  as  follows: 

On  September  5,  1914,  the  day  when  Franklyn  H.  Dearborn 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
326  Freenmn  avenue,  Long  Island  City,  N.  Y.,  and  was  employed 
as  a  driver  of  automobiles  by  Feugeot  Auto  Import  Company, 
a  domestic  corporation  having  a  place  of  business  at  1620  Broad- 
way, borough  of  Manhattan,  city  of  New  York,  engaged  in  the 
business  of  selling  automobiles. 

On  said  date,  while  Franklyn  H.  Dearborn  was  operating  an 
automobile  for  his  employer  in  a  race  between  automobiles  at  the 
Brighton  Beach  race  track,  Brig^tMi  Beach,  N.  Y.,  the  car  which 
he  was  driving  skidded  across  the  track  and  against  a  fence  or 
rail  at  the  side  of  the  track,  and  Dearborn  was  crushed  between 
the  rail  and  the  car,  and  died  as  a  result  of  the  injuries  at  the 
Coney  Island  Hospital,  Brooklyn,  N.  Y.,  on  the  8th  day  of 
September,  1914.  The  purpose  with  which  the  employer  had 
his  car  in  the  said  race  was  to  demonstrate  the  quality  of  tlie  car, 
so  that  if  the  car  won  the  race  that  fact  could  be  used  to  advertise 
the  car  and  progress  the  sales  thereof.  The  arrangement  between 
Dearborn  and  the  said  company  was  that  he  should  drive  the  car 
and  receive  fifty  per  cent  of  the  money  won  by  him  in  any  race 
in  which  he  may  take  part,  and  that  he  may  have  a  drawing 
account  of  twenty-five  dollars  a  week,  same  to  be  deducted  from 
any  winnings  made  by  him. 
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The  average  weekly  wage  of  Franklyn  H.  Dearborn  was  the 
sum  of  twenty-three  dollars  and  eight  cents. 

Franklyn  H.  Dearborn  left  him  auiriving  his  widow,  Nilla 
Dearborn,  aged  thirty-three  yeara,  the  claimant  herein,  and  no 
child  or  children  under  the  age  of  eighteen  years. 

Award  of  corapenaation  is  hereby  made  against  Feugeot  Auto 
Import  Company,  employer,  to  Nilla  Dearborn,  aged  thirty-three 
years,  widow  of  Franklyn  H.  Dearborn,  deceased,  employee,  at 
the  rate  of  aiz  dollars  and  ninety-two  cents  weekly  during  widow- 
hood, with  two  yeara'  compensation  in  one  sum  upon  remarriage, 
and  to  Fred  McCarthy,  undertaker,  in  the  sum  of  one  hundred 
dollars  for  his  services  in  the  matter  of  the  funeral  and  burial  of 
Franklyn  H.  Dearborn,  deceased. 


In  the  Matter  ot  the  Claim  of  Mabt  Fooabtt  for  Compensation 
undra  the  Workmen's  Compensation  Law,  for  the  Death  of 
William  Foqaety,  against  Natiosal  Biscuit  Company,  Em- 
ployer; Employbhs'  LiABnjTr  Abbdrancb  Cospobatioh,  In- 
surance Carrier 

Claim  No.  850 

(Decided  February  3,  1916) 

Ii^nilM  rMdved  by  WiQUm  Fogarty  nnltins  la  hli  death  wliOe  employed 
1>7  tbe  national  Biscuit  Company. 

On  October  2,  1916,  William  Fogartj,  an  employee  of  the  National 
Biacuit  Company,  was  found  dead  at  the  foot  of  a  stairway.  No  one  wai 
present  at  the  time  of  hie  death  but  the  fact  that  a  lantern,  with  which 
he  waa  making  hie  rounde,  was  found  nearby  waa  takoi  a*  auCBcient  proof 
of  an  accident.    An  award  was  made, 

Lyos,  Coramisaioner. —  William  Fogarty,  an  employee  of  the 
National  Biscuit  Company,  was  found  dead  at  the  foot  of  a  ataii^ 
way  on  October  2,  1915.  No  one  knows  just  how  he  was  killed, 
but  the  employer  in  its  report  of  the  injury  says  "  Fatal  injuries 
caused,  as  supposed,  by  fall  from  stairway."  This,  in  connection 
with  tbe  place  where  the  body  was  found  and  the  fact  that  a  lantern 
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with  whicb  ho  was  making  bis  rounds  was  found  near  where  he 
fell  IB  sufficient  prima  facie  proof  of  an  accident. 

The  business  of  the  employer  ia  covered  hy  the  act  and  Mr. 
Fogarty  was  injured  while  about  hia  duties  and  on  the  plant  of 
his  employer.  In  Sickles  v.  Ballston  Refrigerating  Storage  Com- 
pany the  decisifm  turned  on  tixB  faot  that  the  employer  had  two 
distinct  kinds  of  business,  one  hazardous  and  the  other  not,  and 
thnt  the  employee  was  injured  in  the  non-hazardous  employment 

The  Bargey  ease  was  one  of  casual  emploj-ment.  The  Aylea- 
woith  case  was  one  where  the  employee  was  set  to  do  something, 
away  from  the  plant,  that  was  not  covered  by  the  act.  In  the  New- 
man case  the  employer's  business  was  not  under  the  act  at  all,  the 
only  claim  being  that  the  employee  sometimes  drove  a  horse  and 
wagon,  but  he  was  not  so  doing  when  injured. 

None  of  these  cases  are  in  point.  In  this  case  the  employer's 
business  is  concededly  under  the  act,  and  the  injury  was  received 
on  the  p'ant  and  while  the  employee  was  concededly  about  hia 
regular  duties.  The  proofs  also  show  that  the  business  was  some- 
times in  actual  operation  during  Mr.  Fogarty'a  hours  of  labor 
and  that  he  was  called  upon  at  times  to  perform  other  services 
than  those  strictly  of  watchman.    I  advise  that  an  award  be  made. 

On  the  3rd  day  of  February,  1916,  the  Commission  act«d  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Antokio  Galbixi  for  Compenaa- 
tion  under  the  Workmen's  Compensation  Law  against  Maone- 

BITB  PEODUCTS  COMPANY,  EmployOT 

Claim  No.  57518 

(Decided  Febniar;  3,  1916) 

IninrlM  Teceived  by  Antonio  Gslelli  wbile  emploTSd  by  tbt  Uagaasite  Prodncti 
Compiuy  at  Oac&wans,  H.  Y. 

Antonio  Galelli   was  originally  employed  by  Dr.  Walter  P.   Freeman 
§,t  Oscawana  as  a  general  helper  about  his  home  and  laborat«rj  at  that 
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pUce.  Dr.  Freemau'B  aoa,  TrKy  Freeman,  wM  employed  bj  the  Mag- 
nesit«  Products  Compan;  to  make  certain  experiments  in  perfecting 
flooring  material  and  for  that  purpose  the  compan;  leased  Dr.  Freeman'a 

labnTatory.  Galelli,  it  appears,  had  been  in  the  emplo;  of  the  company 
(or  two  days  as  assiatant  to  Tracy  Freeman,  who  had  engaged  bim  under 
hia  authority  as  general  agent.  On  January  20,  1S16,  while  Tracy  Free- 
man was  using  a  chisel  a  chip  therefrom  stnidc  Qalelli  in  the  eye  and 
destroyed  the  light.     An  award  was  made. 

Ltoh,  Commissioner. —  The  claimant  lost  an  eye  while  woridng 
on  the  premises  of  Dr.  Walter  K.  Treeman  at  Oscawana,  N,  T. 
The  injury  resulted  from  a  chip  of  steel  flying  from  a  chisel  which 
was  being  used  by  Dr.  Freeman's  son,  Tracy  Freeman,  who  was 
in  the  employ  of  the  Magnesite  Company  at  the  time.  The  claim 
for  compensation  against  the  Magnesite  Company  grows  out  of 
the  following  state  of  facts : 

The  Magnesite  Company  had  certain  patents,  the  products  of 
fdiich  they  had  not  been  able  to  place  on  the  market.  Certain 
persons  who  were  interested  in  a  product  such  as  these  patents 
were  supposed  to  cover,  namely,  material  for  flooring,  made  an 
arrangement  with  the  company  to  do  some  experimental  work 
under  the  patents  with  a  view,  if  the  experiments  turned  our  suo- 
cessfully,  of  becoming  financially  interested  in  the  company  and 
making  use  of  the  patents.  These  gentlemen  were  willing  to  per- 
form the  services  relative  thereto  without  any  compensation  other 
than  their  board  and  lodging,  expecting  to  reap  their  compensa- 
tion, if  at  all,  out  of  the  successful  operation  of  the  patents  after 
the  experimentation  had  been  completed.  For  the  purpose  of 
carrying  on  the  investigations,  the  laboratory  or  shop  of  Dr.  Free- 
man at  Oscawana  was  secured.  Dr.  Freeman  was  a  stockholder  in 
the  company,  the  patents  having  been  acquired  from  him. 

The  claimant  was  employed  by  Dr.  Freeman  as  general  handy- 
man about  the  place.  Me  cared  for  the  fires  in  the  house,  and  had 
general  care  of  the  grounds,  bams,  chickens  and  animals  upon  the 
place.  The  laboratory  seems  to  have  been  on  the  same  grounds 
with  the  house  and  out-buildings.  The  claimant  had  received 
notice  that  his  employment  by  Dr.  Freeman  would  terminate  on 
or  about  the  fifteenth  day  of  December  but,  subsequently,  he  was 
retained  in  DV.  Fre^nan's  employ  and  told  he  would  be  paid  by 
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him  Tintil  the  fifteenth  day  of  January.  The  accident  occurred  on 
the  twentieth  day  of  January,  1915.  Dr.  Freeman's  son,  Tracy 
Freeman,  was  employed  during  this  period  to  assist  the  other  men 
with  the  work  they  were  doing  in  the  laboratory  and  was  paid  a 
salary  of  twenty-five  dollars  a  week.  The  officers  of  the  Magnesite 
Company  all  deny  that  Freeman  had  any  right  to  hire  the  claimant 
or  that  he  was  ever  hired,  and  that  they  ever  knew  he  was  in 
their  employ.  It  is  true,  however,  that  the  claimant,  with  the 
knowledge  of  the  men  who  were  running  the  laboratory  and  prob- 
ably with  the  knowledge  of  the  officers  of  the  company,  had  been 
in  the  habit,  for  a  long  time  prior  to  January,  of  performing  ce^ 
tain  services  about  the  laboratory  such  as  cleaning  up  the  place, 
building  the  fires,  running  on  errands,  etc,  which  his  compensa- 
tion from  Dr.  Freeman  seems  to  hare  been  sufficient  to  cover. 

It  seems  that  Tracy  Freeman  was  told  that  he  could  make  use 
of  the  claimant  from  time  to  time  to  do  certain  work  about  the 
premises,  and  particularly  to  assist  him  in  handling  stones  which 
it  was  necessary  to  iiae  about  the  business:  thus,  Tracy  Freeman 
testified :  "  Q.  Yon  aay  they  told  you  that  he  could  help  you  f 
A.  They  told  me  I  ahouid  have  him  help  me.  Q.  Help  yon  at 
what*  A.  Lift  the  stone  in.  Q.  That  wouldn't  take  you  all 
morning  ?  A.  It  would  take  five  to  ten  minutes  every  half  hour, 
Q.  And  they  said  Tony  could  help  you  *  A.  Yes.  Q.  Did  they 
tell  you  that  you  should  employ  him }  A.  He  had  been  working 
two  days  before  that  for  the  Magnesite  Products  Company." 

The  claimant's  testimony  would  even  be  considerably  stronger 
with  reference  to  his  employment  by  the  Magnesite  Products 
Company,  but  I  am  of  the  opinion  that  on  the  testimony  already 
referred  to,  the  claimant  has  bhown  that  he  was  in  the  employ  of 
the  Magnesite  Products  Company  within  the  meaning  of  the 
Compensation  Law.  It  is  true  there  was  no  definite  contract  of 
employment  made  with  him  by  the  officers  of  the  company  and 
there  does  not  appear  to  have  been  any  agreement  as  to  the  rate 
of  his  wages,  but  it  certainly  seems  that  Tracy  Freeman,  who  was 
in  the  employ  of  the  Magnesite  Company,  was  given  sufficiwit 
apparent  authority  to  employ  the  claimant  At  least,  I  think,  the 
claimant  had  a  right  to  assume  that  Tracy  Freeman  had  sufficient 


:y  Google 


GAUtixi  V.  Maqitssitb  Fboi>dotb  Co. 


state  InduBtrial  CommiMlon 


authority  to  tell  him  to  go  to  work^  and  that  he  could  have  recov- 
ered for  his  service  on  quantum  meruit. 

It  is  to  be  noted  that  the  claimant  waa  injured  five  days  after 
the  last  day  for  which  he  could  be  said  to  be  in  the  employ  of  Dr. 
Freeman  and  that  he  was  injured  while  assisting  in  the  work  of  the 
Magnesito  Products  Company  at  the  instance  of  the  person  whom 
that  company  had  left  in  charge  of  the  work.  Hia  injury  cer- 
tainly grew  out  of  a  risk  connected  with  that  company's  business 
and  while  thai  company  was  not  engaged  in  the  conduct  of  a  busi- 
ness for  specific  gain,  it  -was  engaged  in  the  business  with  the 
hope  of  ultimate  gain  if  the  experimentation  should  turn  out  to 
be  a  succesa.  It  would  certainly  seem  that  the  claimant  was  in 
someone's  employ  and  I  cannot  see  how  he  can  be  held  to  have 
been  in  the  employ  of  Dr.  Freeman  after  his  term  of  employment 
had  specifically  expired.  It  was  no  doubt  of  benefit  to  the  com- 
pany to  have  the  assistance  of  the  claimant  aftor  January  fifteeath 
in  the  same  way  that  it  had  before  January  fifteenth,  and  he  was 
nailed  upon  to  render  services  by  one  apparently  in  authority  to 
employ  him  and  lost  his  eye  while  performing  the  services  in  pur- 
suance of  such  request.  It  may  be  that  one  suing  a  corporation. 
for  breach  of  a  contract  must  fail  unless  he  shows  that  t^e  person 
who  assumed  to  make  the  contract  for  the  company,  had  authority 
to  bind  the  company,  but  that  is  quite  different  from  a  claim  upon 
quantum  meruit  for  services  rendered  at  the  instance  of  a  person 
who  had  apparent  authority  to  bind  the  corporation. 

I  am  of  the  opinion  that  the  claimant's  injury  arose  out  of  and 
in  the  course  of  his  employment  by  the  Magnesite  Products  Com- 
paoy  and  that  compensation  should  be  awarded,  and  motion  to 
reopen  the  case  denied. 

On  the  3d  day  of  February,  1916,  the  Commisflion  acted  in  the 
forgoing  matter  in  accordance  with  tlie  foregoing  opinitm. 
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In  the  Matter  of  the  Claim  of  Fbaitobs  A.  Bbown  and  Richabd 
H.  Bbown,  for  Compensation  imdetr  the  Workm^i'B  Compen- 
satioQ  Law  for  the  Death  of  George  K.  Brown,  against  Rich- 

UOITD  LlOUT  AfiTD  RaILBOAD  CoMPASY,  fimplojer ;    TfiAVELEBa 

iBSDBANoa  CoicpAiTT,  InBnrance  Carrier 
Claim  No.  357 
(Decided  February  3,  1910) 

AppUotloii  to  open  an  awaid  bcntofoie  nude  in  tUi  eaaa  on  the  gtonnd 
that  deceued  wu  not  coveied  by  statute. 

This  CMS  was  decided  Januarf  13,  1916,  and  ia  reported  in  full  in 
State  Department  Reporta,  Advance  Sheets  No.  3T  of  April  1,  1916,  at 
page  ST.    Motion  to  re-open  the  caae  denied. 

Lton,  Commisaioner. — Application  to  open  an  award  already 
made  and  deny  compensation  on  the  ground  that  deceased  was 
not  covered  by  the  statute.  The  claimants  are  the  parents  of 
George  R  Brown  who  was,  at  the  time  of  his  injury,  in  the 
employ  of  the  Richmond  Light  and  Railroad  Company.  Deceased 
was  connected  with  the  claims  department  of  the  company  and 
while  on  the  way  to  perform  some  service  for  his  company  as  a 
process  server,  adjuster  or  investigator,  and  while  on  one  of  the 
cars  of  hifl  employer,  a  third  party  stepped  on  his  toe  so  crushing 
it  that  gangrene  set  in  from  which  he  died. 

I  think  he  was  covered  by  the  act  and  that  the  application  to 
open  the  ease  should  be  denied.  Brown  was  injured  while  about 
his  employer's  business  (which  is  concededly  covered  by  the  act) 
and  on  the  employer's  plant  In  this  respect  the  case  difFers  from 
both  the  case  of  Devoe  v.  N.  T.  State  Railways  and  Sickles  v. 
Ballston  Refrigerating  Storage  Company.  In  the  former  case  the 
court  held  that  while  the  employee  was  on  the  way  to  have  hia 
wateh  tested  he  was  not  on  the  employer's  business  at  all,  and  in 
the  latter  case  the  court  held  that  the  employer  was  conducting 
two  kinds  of  business,  one  hazardous  and  the  other  not,  and  that 
the  injury  arose  out  of  the  non-hazardous  business. 

On  February  3,  1916,  motion  to  open  case  was  draiied. 
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tn  the  Matter  of  the  Claim  oi  Fbankix  D.  Coitntbtuan  (For- 
merly M akklb)  and  Minor  Children,  for  Compensation  under 
the  Workmen's  Compensation  Law,  for  the  Death  of  Qkokqb 
S.  Mabklb,  against  Johk  Nxdmah,  Employer;  Tbaveuks' 
IirsuKAJToa  OoMPAHT,  Inmirance  Oarrier 

Claim  No.  866 

(Dwided  Febnui?  4,  IQIS) 

InJnriM  ncalTBl  by  Q«orge  S.  Xarkh,  whlla  employaa  m  ■  barse  captain  b; 
Jolui  H«iuiiaii,  nnilttDf  In  Ua  death. 

On  Angtut  8,  1910,  Geargs  S.  Markle,  whU«  onployed  a*  a  capUin  of 
a  domutic  barge,  had  his  barge  anchored  in  Newtown  creek,  borough  of 
BrooUjni,  cit;  of  New  York.  To  reach  the  dock  trom  hU  barge  it  wsa 
neceaaary  to  cross  three  intermediate  boats.  Markle  lelt  hla  barge,  went 
to  Oreenpoint  and  with  a  friend  went  into  a  caft  and  there  remained 
until  midnight.  Between  one  and  two  o'clock,  of  Auguat  eighth,  the 
captain  of  the  barge  second  out  from  the  dock  heard  a  cry  tor  help  and 
in  the  morning  Markle  waa  found  drowned  and  lying  near  the  atem  of 
the  said  second  boat.  Hia  average  weekly  waga  waa  the  aum  of  elevea 
dollara  and  eight  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Charles  A.  Ludlow,  attorn^  for  Commission. 

Amos  H.  Stephens,  attorney  for  claimant 

By  the  Coumibsiox. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  August  8,  1915,  the  day  when  George  S.  Markle  received 
the  injuries  which  reeuUed  in  his  death,  he  resided  on  board  the 
barge  Mary  C.  Oroves,  a  domestic  vessel  of  which  he  was  the 
captain,  which  baige  was  owned  and  operated  by  John  Neuman, 
^o  resided  at  Mott  Haven  and  One  Hundred  and  Thirty-fifth 
street,  borough  of  The  Bronx,  city  of  New  York. 
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On  said  date  Markle  tad  hia  barge  anchor^  in  Newtown  creek, 
borough  of  Brooklyn,  city  of  New  York.  His  barge  was  the 
fourth  boat  out  of  the  dock  and  access  to  and  from  the  dock  was 
obtained  by  crossing  the  intermediate  boats.  On  the  evening  of 
August  7,  1915,  ilarkle  had  left  his  barge  and  was  in  Greenpoint, 
borough  of  Brooklyn,  city  of  New  York,  and  tc^ther  with  a 
friend,  went  into  a  cafe  and  stayed  there  until  about  twelve  o'clock 
midnight  This  oaf€  wag  situated  about  two  blocks  frran  the 
dock  where  his  barge  was  located.  On  coming  out  of  the  said 
caf€  the  two  men  stood  aroimd  and  talked  for  about  an  hour  when 
they  parted  and  Markle  went  toward  his  barge.  Between  one  and 
two  o'clock  of  the  morning  of  August  eighth  the  captain  of  the 
boat  second  out  from  the  dock  was  awakened  by  a  cry  for  help. 
He  had  some  difficulty  in  opening  the  door  of  his  cabin,  so  as  to 
go  out  to  see  what  was  the  matter,  and  by  the  time  he  got  outside 
was  unable  to  see  anything.  In  order  to  go  to  the  barge  of  which 
Markle  was  captain  it  was  necessary  to  cross  the  boat  of  the 
captain  who  was  awakened  by  the  shout  for  help.  Later  in  the 
morning  Markle's  body  was  found  drowned  and  lying  near  the 
stem  of  the  second  boat  out  from  the  dock. 

The  average  weekly  wage  of  George  S.  Markle  was  the  sum  of 
eleven  dollars  and  eight  cents. 

George  S.  Markle  left  him  surviving  his  widow,  Frankie  D. 
Countryman  (formerly  Markle),  aged  thirty-six  years;  his  son, 
Norman  D.  Markle,  aged  three  years ;  and  his  son,  Lloyd  S. 
Markle,  aged  two  years,  the  claimants  herein,  and  no  other  child 
or  children  under  the  age  of  eighteen  years.  The  widow  of 
George  S.  Markle  was  married  on  September  25,  1915,  to  Orange 
Countryman. 

Award  of  compensation  is  hereby  made  against  John  Neuman. 
employer,  and  the  Travelers'  Insurance  Company,  insurance  car- 
rier, as  follows: ,  To  Frankie  D.  Countryman,  formerly  the  wido\( 
of  George  S.  Markle,  at  the  rate  of  three  dollars  and  thirty-ei^t 
cents  weekly  for  a  period  of  five  and  three-^e^'e^ths  weeks  from 
August  18,  1915,  to  September  25,  1915,  together  with  two  years' 
compensation  in  one  sum  on  account  of  her  remarriage  on  Sep- 
tember 25,  1915,  to  wit,  the  sum  of  $345.80;  and  to  Korman  D. 
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Markle,  eon,  aged  three  jeara,  and  to  Lloyd  S.  Markle,  son,  aged 
two  yearfl,  at  the  rate  of  one  dollar  and  eleven  cents  weekly  until 
they  shall  respectively  arrive  at  the  age  of  eighteen  years;  and 
to  Willis  Markle  in  the  sum  of  one  hundred  dollars  on  account  of 
the  money  expended  by  him  in  the  matter  of  the  funeral  and 
burial  of  Geoi^  S.  Ifarkle,  deceased. 


In  the  Matter  of  the  Claim  of  James  Obbaza,  for  Compensation, 
under  the  Workmen's  Compensation  Law,  against  Lehiqh  Tait 
LET  Kail  ROAD  Company,  Employer 

Claim  No.  66313 

(Decided  February  7,  1818) 

InjtiTiei  lecelred  b;  Jamu  Cense  whila  employnl  u  ■  MCtlon  hand  At 
BatATlA,  S.  y.,  by  the  Lelu2h  Valley  Railroad  Company. 

On  I>eceinber  26,  1914,  James  Ceraza,  while  emplojed  by  tlie  Lehigh 
VaU«j  Railroad  Companj  as  a  section  hand,  was  engaged  in  putting 
new  ralle  into  the  track  near  Romulus,  N.  Y.  While  lifting  a  rail  he 
slipped  on  the  ice  and  euatalDed  a  Btraia)  subsequently  on  January  9, 
1916,  while  lifting  a  rsil  near  the  station  at  Somulua  he  again  slipped 
and  fell,  producing  a  hernia.  His  average  weekly  wage  was  the  sum  of 
seven  dollais  and  lerenty-nine  cents.     An  award  was  made,  - 

Robert  W.  Bonynge,  Chief  Comisel  to  State  Industrial 
Commission. 

Benjamin  F.  LaRue,  attorney  for  employer. 

Frank  E.  Lawson,  attorney  for  claimant. 

By  the  CoMMiasioH, —  This  claim  came  on  for  hearing  before 
the  State  Industrial  Commiaaion,  at  its  office  at  Albany,  N.  Y., 
on  October  22,  1915,  and  at  ita  office  No.  1  Madison  avenue, 
borough  of  Manhattan,  city  of  New  York,  on  February  7,  1916. 

All  the  evidence  submitted  before  the  Commission  having  been 
beard  and  duly  considered,  the  Commission  makes  ita  conclusiona 
of  fact,  ruling  of  law,  and  award,  as  follows : 
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On  December  28,  1914,  and  before  tbe  period  subaequent 
tihereto  np  to  and  including  January  9,  191S,  James  Ceraza 
resided  at  No.  28  Hutchins  street,  Batavia,  N.  Y.,  and  was 
employed  as  a  section  hand  by  Lehigh  Valley  ICailroad  Company, 
a  corporation  engaged  in  the  operation  of  a  railroad  as  a  common 
carrier  between  points  within  the  State  of  New  York,  and  also 
between  points  within  tiie  State  of  New  York  and  points  in  other 
States.  Said  railroad  company  operated  a  single  brack  railroad 
throng  Komulus,  Seneca  county,  N,  Y. 

On  December  28,  1914,  while  James  Ceraza  was  working  for 
his  employer,  and  was  engaged  with  some  other  men  in  putting 
new  rails  into  the  said  track  near  Romulus,  be  slipped  on  the  ice 
and  strained  himself  while  lifting  a  rail.  Between  that  day  and 
January  9,  1915,  he  worked  eight  and  one-half  days,  and  on  Janu- 
ary 9, 1915,  while  lifting  a  rail  at  or  about  the  station  at  Romulus, 
he  again  slipped  and  fell  to  the  ground  and  severely  strained  him- 
self in  the  left  groin,  and  was  unable  to  continue  working  after 
January  12,  1915.  On  January  17,  1915,  he  consulted  a  phy- 
sician, and  on  January  18,  1915,  was  operated  on  for  hernia,  and 
was  disabled  from  working  until  May  1,  1915.  The  injury  to 
James  Ceraza  was  not  occasioned  by  any  negligence  attributable 
to  his  employer,  but  was  caused  solely  by  his  slipping  on  ihe  ice. 
On  January  16,  1915,  he  sent  a  written  notice  to  bis  foreman 
that  he  had  been  hurt  and  asked  for  assistance,  but  the  foreman 
did  not  communicate  this  notice  to  any  officer  of  the  company. 
The  employer  was  not  prejudiced  by  a  failure  to  give  written 
notice  of  the  injury  within  ten  days  after  the  accident. 

The  average  weekly  wage  of  James  Ceraza  was  the  sum  of  seven 
dollars  and  seventy-nine  cents. 

Award  of  compensation  is  hereby  made  against  Lehigh  Valley 
Railroad  Company,  employer,  to  James  Ceraza,  employee,  at  the 
rate  of  five  dollars  and  nineteen  cents  weekly,  for  a  period  of 
thirteen  and  two-thirds  weeks,  from  January  26,  1915,  to  May  1, 
1915;  and  the  failure  of  Jamea  Caraza  to  give  written  notice  of 
injury  to  bis  employer  is  hereby  excused  for  the  reason  tiat  the 
employer  was  not  prejudiced  thereby. 
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In  the  Matter  of  the  Claim  of  !N'bllib  Bbidoeuait,  Widow  and 
Minor  Son,  for  Compensation  under  the  Workmen's  Compenaa- 
tion  I^ff  for  the  Deatb  of  Charles  Bridg«man,  against  John 
J.  McLoCQHUN,  Employer;  Casoaltt  Company  of  Ausbioa, 
Insurance  Carrier 

Claim  No.  470 

(Decided  Februftr;  0,  1910) 

InJuTiM  lecrived  by  Cliarles  Biid£«mui  resnltiiif  In  hla  deatb  while  employtd 
M  a  diiTei  and  Iwtpei  by  Jobn  J.  HeLoii£blin. 

On  Dec^nber  2,  1916,  Charles  BridgeniKn,  while  employed  as  a  driver 
and  belper  by  John  J.  McLou^in,  who  wag  in  the  contract  trucking 
bueineBB  in  the  city  of  New  York,  he  wai  operating  one  of  hia  employer's 
automobile  trucks  in  Brooklyn  and  waa  cranking  the  truck  when  the 
crank  flew  back  and  struck  his  left  wrist  and  the  side  of  his  head,  frac- 
turing the  wrist,  injuring  his  thumb  and  lacerating  his  face.  He  was 
taken  to  the  hospital  and  died  December  0,  1916,  as  a  result  of  cerebral 
oedema  and  delirium  tremens.  His  average  weekly  wage  was  the  sum  of 
eleven  dollars  and  fifty-four  cents.    An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

D.  T.  Williams,  attorney  for  employOT. 

By  the  Commission. —  This  claim  came  on  for  hearing  before 
the  State  Industrial  Commission,  at  its  office,  No.  1  Madison 
avenue,  borough  of  Manhattan,  city  of  New  York,  on  January 
12,  1916,  January  26,  1916,  and  February  9,  1916. 

All  the  evidence  submitted  before  the  Ccanmisaion  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclu- 
sions of  fact,  ruling  of  law,  and  award,  as  follows: 

On  December  2,  1915,  the  day  when  Charles  Bridgeman 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
170  Twenty-sixth  street,  borough  of  Brooklyn,  city  of  New  York, 
and  was  employed  as  a  driver  and  helper  by  Jobn  J.  McLoogblin, 
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who  waa  a  ccmtracting  tmckmaii  with  a  place  of  bueioess  at  163 
Twenty-seventh  street,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Charles  Bridgeman  was  working  for  hia 
employer  and  was  operating  one  of  his  employer's  automobile 
trucks  on  Eighty-third  street  near  Third  avenue,  borough  of 
Brooklyn,  city  of  New  York,  hia  hand  slipped  while  he  was  crank- 
ing the  automobile  and  the  crank  came  back  and  struck  him  caus- 
ing a  colles  fracture  of  the  wrist  and  injuries  to  the  thumb  and 
lacerations  of  the  scalp  and  face.  He  was  taken  to  the  hospital 
and  died  there  on  December  5,  1915,  as  a  result  of  cerebral 
oedema  and  delirium  tremens,  which  same  were  the  natural 
result  of  hia  injuries. 

The  average  weekly  wag©  of  Charles  Bridgeman  was  the  sum 
of  eleven  dollars  and  fifty-four  cents. 

Charles  Bridgeman  left  him  surviving  his  widow,  Nellie 
Bridgeman,  aged  thirty-eight  years,  and  his  son,  Charles  Bridge- 
man,  aged  seven  years,  the  claimants  herein,  and  no  other  child 
or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  John  J.  Mc- 
Loughlin,  employer,  and  Caaualty  Company  of  America,  insur- 
ance carrier,  to  Mrs.  Nellie  Bridgeman,  widow,  aged  thirty-eight 
years,  at  the  rate  of  three  dollars  and  forty-six  cents  weekly  dur- 
ing widowhood,  with  two  years'  compensation  in  one  sum  upon  re- 
marriage, and  to  Charles  Bridgeman,  son,  aged  seven  years,  at  the 
rate  of  one  dollar  and  fifteen  cents  weekly  until  he  shall  arrivi 
at  the  age  of  eighteen  years,  and  to  Mrs.  Nellie  Bridgeman  in  the 
sum  of  one  hundred  dollars  on  account  of  the  amount  expended 
by  her  in  the  matter  of  the  funeral  and  burial  of  Charles  Bridge- 
man,  deceased. 


,dr,yGoogIe 


KuoiSBB  V.  N.  Y.  Obhtkai.  R.  B.  Co. 
8tat«  Inductrial  Commiasion 


In  the  Matter  of  the  Claim  of  Mickasl  Kuoissk,  for  Compenaa-, 
tion  under  &e  Workmen's  Comp^isation  Law,  against  New 
Yoke  Cbntbai.  Kuiaoab  Coufaivt,  Employer  and  Self- 
Insorer 

Claim  No.  15S6d 

(Decided  Februar;  9,  1616) 
laJqilM  nceiTcd  bj  Hlehael  Snsien  vhile  employed  u  a  Uboiei  by  the  Hew 
Toik  Central  Balltoad  Company  at  Ondda,  N.  T. 

On  December  3,  lelB,  Michael  Buglere,  while  in  the  employ  of  the  New 
York  Central  Railroad  on  the  main  line  track  of  the  Mohawk  Division 
of  the  road,  In  ranoviog  an  old  rail  from  the  tracks  he  wai  struck  in 
the  eye  with  a  particle  of  steel  which  flew  from  a  rail  which  was  being 
cut  by  other  workmen  near  where  he  was  employed.  The  injury  necessi- 
tated the  removal  of  hie  right  eye.  Hia  average  weekly  wage  was  the 
■nm  of  eight  dollars  and  eighty-three  centa.     An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial 
CcHnmission. 

O.  G.  Brown,  attorn^  for  employer. 

Bt  the  Couuissiott. —  This  claim  came  on  for  hearing  before 
the  State  Industrial  Commission,  at  its  Albany  office,  Albany, 
N.  Y.,  on  February  9,  1916. 

All  the  evidence  submitted  before  the  Commisflion  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclusions 
of  fact,  ruling  of  law,  and  award,  as  follows: 

On  December  8,  1915,  the  day  when  Michael  Bugiere  received 
his  injury,  he  resided  at  29  Warner  street,  Oneida,  N.  Y.,  and 
was  employed  as  a  laborer  by  the  New  York  Central  Railroad 
Company,  a  corporation  engaged  in  the  operation  of  a  railroad  as 
a  onnmOtt  carrier  between  points  within  the  State  of  New  York 
and  also  between  points  within  the  State  of  New  York  and  points 
in  other  States. 

On  said  date  while  Michael  Rugiere  was  working  for  his 
employer  on  the  main  line  track  of  the  Mohawk  division  of  hia 
employer's  road,  and  was  engaged  in  removing  an  old  rail  from  the 
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track,  he  was  accidentia  atruck  in  the  eye  by  a  piece  of  steel  which 
flew  from  a  rail  which  waa  being  cut  by  some  other  workmen 
about  fifteen  feet  from  die  place  where  Rugiere  waa  working. 
The  rail  which  waa  being  cut  was  to  be  inserted  in  the  track  in 
place  of  the  rail  which  was  being  removed.  The  injury  to 
Michael  Rugiere  necessitated  the  removal  of  his  right  eye.  The 
track  on  which  Rugiere  was  working  was  used  in  both  interstate 
and  intrastate  commerca  The  injury  to  Michael  Rugiere  waa  not 
occaaioued  by  any  negligence  attributable  to  his  employer. 

His  average  weekly  wage  waa  the  sum  of  eight  dollars  and 
eighty-three  cents. 

Award  of  compensation  is  hereby  made  against  die  New  York 
Central  Railroad  Company,  employer,  to  Michael  Rugiere,  at  the 
rate  of  five  dollars  and  eighty-nine  cents  weekly  for  a  period  of 
128  weeks  from  Dec^nher  3,  1915,  for  the  loss  of  his  right  eye. 


In  the  Matter  of  the  Claim  of  J.  Iryino  Goddard,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Frahk 
D.  HuRTT  and  Other  Copartners,  Employers;  TaAVBum'a 
IirauRAHCB  CoMPAHY,  lusurauce  Carrier 

Claim  No.  14089 

(Decided  February  9,  1016) 

Injnriea  lecelved  by  J.  Irrlng  Goddard  while  employed  aa  a  npetinteiideiit 
of  *  summer  hotel  owned  and  opetated  by  fiaak  D.  Hnitt  and  othen 
as  cepartneis  at  Hamaksting  Park,  Sullivan  county,  N.  T. 

On  August  23,  1915,  J.  Irving  Goddard,  while  employed  •■  manager 
or  auperintendent  of  s  summer  hotel  owned  and  operated  by  Frank  D. 
Hurtt  and  otherg  as  copartners  at  Mamakating  Park,  SuUivau  eouoty, 
N.  Y.,  he  waa  preparing  an  empty  water  tank  near  the  hotel  and  climbed 
down  into  the  inside  of  the  tank  to  insert  a  new  rung  in  the  ladder 
there  located.  While  so  doing,  one  of  the  runga  broke  and  he  fell  to 
the  bottom  of  the  tank  fracturing  his  right  leg,  incapacitating  him  from 
work  tor  over  twelve  weeks  after  the  accident.  Hig  salary  waa  $1,500 
a  year  making  hia  average  weekly  wage  the  sum  of  $23.0S.  Held,  that 
this  claim  does  not  come  within  the  provisions  of  the  law  and  the  appli- 
oaUon  should  be  denied. 
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Bobert  W.  BonjagBy  Chief  CouuBel  to  State  Industrial 
CommisBicHi. 

Mr.  Willougfabf,  for  insurance  carrier. 
Matthew  W.  Wood,  attorney  for  claimant. 

Bt  thb  Commibbiow. —  This  claim  ctime  on  for  hearing  before 
tbe  State  Industrial  Commission,  at  its  office  No.  1  Madison 
avraiue,  boroiigh  of  Manhattan,  city  of  New  York,  on  November 
10,  1915,  and  February  9,  1916. 

Ail  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commissicm  makes  its  conclusi<Hi8 
of  fact,  ruling  of  law,  and  award,  as  follows : 

On  August  23,  1915,  the  day  when  J.  Irving  Goddard  received 
his  injuries,  he  resided  at  Mamakating  Park,  Wurtsboro,  Sullivan 
county,  N.  Y.,  and  was  wnployed  aa  a  manager  or  superintendent 
of  a  summer  hotel  owned  and  operated  by  Frank  D.  Hurtt,  Anna 
A,  Smith,  Mary  A.  Smith,  Adam  Engel,  Frederick  Grasmuck, 
William  S.  Lycm,  Anna  Mayer,  William  Henry  Baldwin  and  the 
Estate  of  Sarah  Jose[^ine  Grant,  aa  copartners.  In  connection 
with  his  duties  as  such  manager  he  was  in  Ae  habit  of  making 
small  repairs  to  the  building  such  as  might  be  needed  and  such  as 
might  be  performed  by  him  alone. 

On  said  date  Goddard  had  caused  to  be  emptied  a  water  tank 
which  was  used  to  supply  the  hotel  because  the  tank  had  beesa 
fouled  with  dirty  water.  While  the  tank  was  empty,  Goddard 
determined  to  inspect  the  same  and  upon  making  such  inspection 
he  discovered  that  a  rung  of  the  ladder  which  went  down  the 
inside  of  the  tank  was  missing  and  he  procured  a  new  rung  and 
started  down  the  ladder  for  the  purpose  of  inserting  the  now  rung 
in  place  of  the  one  which  was  missing,  and  while  engaged  in 
doing  this,  one  of  the  rungs  gave  way  and  he  fell  to  the  bottom 
of  the  tank,  a  distance  of  about  fourteen  feet,  striking  on  his  back 
and  right  hip,  causing  a  fracture  of  the  right  leg  near  the  hip 
joint,  causing  a  disability  from  working  for  a  period  of  twelve 
weeks  and  more  after  the  accident     Goddard  was  employed  at  a 
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salary  of  $1,500  as  manager  of  tte  hotel  and  his  salary  was  paid 
to  him  during  the  entire  period  of  his  disability. 

The  average  weekly  wage  of  J.  Irving  Goddard  was  the  sum  of 
twenty-three  dollars  and  eight  cents. 

The  claim  for  compensation  made  herein  against  Prank  D. 
Hurtt,  Anna  A.  Smith,  Mary  A.  Smith,  Adam  Enge!,  Frederick 
Grasmuck,  William  S.  Lyon,  Anna  Mayer,  William  Henry  Bald- 
win and  Eatate  of  Sarah  Josephine  Grant,  copartners,  employers, 
and  Travelers  Insurance  Company,  insurance  carrier,  by  J.  Irving 
Goddard,  is  hereby  denied. 


In  the  Matter  of  the  Claim  of  Abraham  Kossofp,  for  Comp«isa- 
tion  under  the  Workmen's  Compensation  Law,  against  R.  H. 
Macy  &  Company,  Employer ;  Lohdon  Gdarasteb  and  Acci- 
DBMT  CoMPANT,  Ltd.,  InsuraDce  Carrier 

Claim  No.  23885 
(Decided  February  10,  1910) 

Injtines  leeelved  by  AbrAliain  Eouoff  while  employed  as  a  helper  on  a  deUTsrr 
vason  by  B.  H.  Macy  &  Company  In  Hew  Toik  dty. 

On  NoTember  19,  191S,  Abraham  KOMOB,  while  employed  on  a  deliver; 
wagon  owned  by  R.  H.  Maey  &  Company,  hU  employers,  atartod  to  get 
off  of  tbe  wagon  at  a  point  where  a  «top  had  been  made  to  deliver  gooda; 
he  slipped  and  fell  and  the  horae  became  frightened  and  Bt«rted  to  run 
away  and  one  of  the  wheels  of  the  wagon  ran  over  one  of  his  handa 
requiring  amputation  of  part  of  the  flngera,  diiabliag  him  from  work  for 
the  period  of  eight  weeks.  His  average  weekly  wage  was  the  sum  ol  aeren 
dollars  and  sixty-nine  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commi8si<m. 

B.  A.  H.  Smith,  attorney  for  employer  and  insurance  carrier. 

By  the  Commission. —  This  claim  came  on  for  hearing  before 
the  State  Industrial  CommiBsioD,  at  its  office  No.  1  Madison 
avenue,  borough  of  Manhattan,  city  of  New  York,  on  January  8, 
1916,  and  February  10,  1916. 

All  the  evidence  submitted  before  the  Commission  having  been 
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heard  and  dulj  considered^  the  CommiBsion  makes  its  conolusionB 
of  fact,  ruling  of  law,  and  award,  as  follows: 

On  November  19,  1915,  the  day  when  Abraham  Kobbo£F 
received  his  injuries,  he  resided  at  130  Madistm  street,  borough 
of  Manhattan,  city  of  Kew  York,  and  was  employed  as  a  helper 
on  a  delivery  wagon  by  R.  H.  Macy  &  Company,  a  corporation 
engaged  in  the  operation  of  a  department  store  at  Broadway  and 
Thirty-fourth  street,  borough  of  Manhattan,  city  of  New  York, 
and  in  connection  therewith,  in  the  operation  of  vehicles  other- 
wise than  on  tracks  for  the  purpose  of  delivering  articles  sold  to 
cnstomers. 

On  said  date  while  working  for  his  mnployer  and  while  riding 
on  his  employer's  wagon,  the  said  wagon  stopped  at  820  Madison 
avenue,  borough  of  Manhattan,  city  of  New  York,  where  a  delivery 
was  to  be  made.  In  attempting  to  get  of!  of  the  wagon,  EossofF 
slipped  on  the  step  and  fell,  and  the  horse  became  frightened 
and  started  suddenly,  and  the  front  left  wheel  of  the  wagon  ran 
over  the  third  and  fourth  fingers  of  bis  right  hand,  requiring  the 
later  amputatitm  of  part  of  the  little  finger,  and  of  part  of  the 
third  finger  of  the  right  hand.  By  reason  of  the  injury  to  the 
ring  finger,  irrespective  of  the  injury  to  the  little  finger,  Abraham 
KoBsoff  would  have  been  disabled  for  a  period  of  eight  weeks  from 
the  date  of  the  accident. 

His  weekly  wage  was  the  sum  of  seven  dollars  and  sixty-nine 
cents. 

The  injuries  to  Abraham  Kossoff  were  accidental  injuries,  and 
arose  out  of  and  in  course  of  his  employment. 

Award  of  compensation  is  hereby  made  against  E.  H.  Macy  & 
Company,  employer,  and  London  Guarantee  and  Accident  Com- 
pany, Ltd.,  insurance  carrier,  to  Abraham  Kossofl  at  the  rate  of 
five  dollars  and  thirteen  cents  weekly  for  a  period  of  six  weeks 
from  December  3,  1915,  to  Jnmiary  14,  1916,  for  diBability  aris- 
ing from  the  injury  to  the  third  finger  of  his  right  hand,  and  for 
the  further  and  subsequent  period  of  seven  and  one-half  weeks 
for  the  loss  of  one-half  of  the  little  finger  of  the  right  hand. 
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In  the  Matter  of  the  Claim  of  Aethub  ScHuror,  for  Compensa- 
tion  under  the  Workmen's  Compenflation  Law,  against  Claba 
Bbboeb,  Erajrioyer;  Zubich  Oenerax,  Accident  and  Liabil- 
ity InBnBAnoB  Company,  Ltd.,  Insurance  Carrier 

Claim  Na  32149 
{Decided  February  10,  1016) 

lajurlea  recelvvd  by  Arthui  Schmidt  wbilc  employed  as  tapenntendcat  of  aa 
eleratot  aputmeat  hoaie  owned  and  occupied  by  Clara  Berger  in  Kew 
York  dty. 

On  December  IS,  I9IS,  Arthur  Schmidt,  while  employed  aa  a  super- 
intendent ol  an  elevator  apartment  house  owned  and  operated  by  Claia 
Berger  on  One  Hundred  and  Eleventh  street,  borough  of  Manhattan, 
city  of  New  York,  he  was  planing  down  the  top  ol  the  outside  baaemeat 
door  when  owing  to  the  collapaing  of  the  ladder  on  which  he  stood  be 
(ell  to  the  floor,  fracturing  hia  left  arm  disabling  him  from  work  until 
February  6,  191S,  and  at  that  date  wal  ititl  disabled.  Hia  average  weekly 
wage  was  the  sum  of  ten  dollars  and  sixty-five  centa. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commissicm. 

Valentine  Ahem,  attorney  for  insurance  carrier. 

By  the  Commission, —  This  claim  came  on  for  bearing  before 
the  State  Industrial  Commission,  at  its  office  No.  1  Kadison 
avenue,  borough  of  Manhattan,  city  of  New  York,  on  February 
10,  1916. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  make  its  conclusions 
of  fact,  ruling  of  law,  and  award,  as  follows : 

On  December  18,  1915,  the  day  when  Arthur  Schmidt  received 
his  injuries,  he  resided  at  108  West  One  Hundred  and  Eleventh 
street,  borough  of  Manhattan,  city  of  New  York,  and  was 
emplc^ed  as  the  superintendent  of  an  elevator  apartment  house 
owned  and  operated  by  Clara  Berger,  which  building  was  located 
at  108  West  One  Hundred  and  Eleventh  street,  borough  of  Man- 
hattan, city  of  New  York.  It  was  the  duty  of  Schmidt  to  make 
all  repairs  in  the  building. 

On  said  date  while  Arthur  Schmidt  was  on  the  premises  of  hia 
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employer  and  was  engaged  in  planing  down  the  top  of  the  outside 
baaement  door,  the  ladder  on  which  he  was  standing  collapsed 
and  he  fell  to  the  floor  and  fractured  his  left  arm,  by  reason  of 
which  injuries  he  was  disabled  from  (be  date  of  tbe  accident  to 
February  5,  1916,  and  on  that  date  was  still  disabled.  The  door 
which  he  was  planing  was  a  wooden  door  and  owing  to  the  settling 
of  the  building  became  tight  at  the  top  and  it  was  necessary  to 
plane  away  a  portion  of  the  top  of  the  door  in  order  that  the  door 
mi^t  be  properly  closed,  and  this  is  the  work  that  Schmidt  was 
doing  at  the  time  he  received  his  injury. 

The  average  weekly  wage  of  Arthur  Schmidt  was  the  sum  of 
ten  dollars  and  sixty-five  cents. 

This  claim  comes  within  the  provisions  of  chapter  67  of  the 
Consolidated  Laws,  being  chapter  816  of  the  Laws  of  1913,  as 
re-enacted  and  amended  by  chapter  41  of  the  Laws  of  1914,  and 
amended  by  chapter  316  of  the  Laws  of  1914,  and  as  farther 
amended  by  the  Laws  of  1915,  known  as  the  Workmen'i  Compen- 
sation Law. 

Award  of  compensation  is  hereby  made  against  Clara  £erger, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  Ltd.,  insurance  carrier,  to  Arthur  Schmidt,  employee, 
at  the  rate  of  seven  dollars  and  ten  c^its  weekly  for  a  period  of 
five  weeks  from  January  1,  1916,  to  February  6,  1916,  and  this 
claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Feed  McComsbt,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Geoboe 
E.  SiuHOHB,  Bmployer 

Claim  No.  14107 
(Decided  Februar?  10,  ]91fl) 

InJiirlM  recdvwl  hy  Frad  McCoiuht,  a  painter,  vhlle  palntins  the  root  of  a 
bttllding  for  GeoTga  E.  Sinunoni,  a  fanner. 

At  the  time  that  the  claimant  was  injured  he  was  working  apon  a 
farm  building  painting  the  roof,  the  said  building  being  located  upon 
the  farm  of  the  emplo^r,  Oeorge  E.  Simmons.    Simmons  was  actually 
Statk  Dbpt.  Rwt.—  Voi-  7  B8 
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engkged  in  the  occnpttion  of  »  farmer.  Bald,  that  Qie  farming  bniineei 
la  not  buardoua  and  that  SimmonB  waa  not  having  hia  building  painted 
for  pecuniary  gain.    Award  denied. 

Bt  th«  Commission. —  The  claimant,  a  painter  by  trade,  was 
injured  while  painting  the  roof  of  a  building  for  Gleorge  E. 
Smunon^  a  fanner  by  occupation. 

The  building  upon  which  McComsey  was  working  waa  one  of 
the  farm  buildings.  It  is  clear  that  the  busineas  of  Sitmnona 
was  not  one  of  those  dominated  "  hazardous "  in  the  Compensa- 
tion Law,  nor  was  he  having  his  building  painted  for  pecuniary 
gain  within  the  decisions  of  our  courts  under  the  Compensa- 
tion Act. 

The  decision  already  made  disallowing  the  claim  ia  oleariy 
ri^t  and  the  motion  to  open  the  case  and  grant  an  award  is,  there- 
fore, denied. 


In  the  Matter  of  the  Claim  of  Job  Siltsbman,  for  Compensation 
under  the  Workmen's  Compensation  Law,  againat  the  Zibulsky 
Bbos.,  Employers 

Claim  No.  7459 

(Decided  February  10,  1910) 

laJailM  alleged  to  bare  been  received  by  Joe  SUrennan,  a  baker's  employee, 
while  lifting  ajo  ponndi  of  dongh. 

Joe  Silverman  says  he  was  injured  on  the  30th  day  of  Auguet,  1015. 
while  at  work  for  his  employer  lifting  a  heavy  pan  of  dough  with  th« 
aid  of  another  Tnan.  The  other  workman  ia  alleged  to  have  dropped  hi* 
end  of  tbe  weight,  bo  that  the  entire  250  pounds  had  to  be  carried  by 
olaimant,  which  produced  a  hernia.  The  testimony  clearly  ahowed,  how- 
ever, that  tbe  Btatementa  ewom  to  by  claimant  were  not  true.  Award 
denied. 

Ltow,  Commissioner. —  Claimant  says  that  he  was  injured  on 
August  30,  1915.  He  was  examined  shortly  afterward  by  a 
physician  who  found  a  small  inguinal  hernia  which  he  thought 
was  of  recent  origin.  Claimant  says  he  was  lifting  a  piece  of 
dough   with   another  man,   who  dropped  his  end,   necessitating 
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claimant's  lifting  the  whole  weight,  that  he  Mt  pain  in  his  groin 
and  went  hraae.  He  sajs  the  dough  weighed  about  250  pounds 
and  he  and  his  wife  both  testify  tliat  he  did  not  theretofore  have 
a  hernia. 

The  man  with  wiiom  claimant  was  at  work  swore  that  he  did 
not  drop  the  dough.  Other  employees  and  the  proprietor  testified 
that  the  dough  is  cat  up  into  small  pieces  before  it  is  lifted,  some 
ot  them  putting  the  weight  of  the  pieces  at  fifteen  pounds- 
Physicians  were  called  who  examined  claimant  two  years  before 
the  accident  and  found  the  hernia  at  that  time  and  advised  him 
to  have  an  operation.  Workmen  testified  that  before  his  injury 
he  wore  a  band  or  truss  and  would  stop  working  to  put  the  hernia 
back  with  his  hands. 

If  claimant  were  not  so  flatly  contradicted  by  so  many  witnesses 
one  might  believe  him  at  least  to  the  extent  of  supposing  that  an 
extra  exertion  aggravated  an  old  hernia  causing  a  disability,  but 
on' the  whole  testimony  I  cannot  so  find.  I  do  not  believe  that 
he  had  an  accident  such  as  he  describes  and  I  advise  that  an  award 
be  denied. 


In  the  Matter  of  the  Claim  of  Abraham  Mihi:,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Gx^kits 
Falls  Poetlahd  Cement  Company,  Employer ;  Naw 
AusTEBDAU  Casualty  Company,  Inguiance  Carrier 

Claim  No.  33264 

(Decided  Febnury  10,  1D1«) 

IbJutIm  rccdved  hy  Abnlum  Mike,  an  employM  of  the  Olena  Falls  Portland 
Cement  Company,  resoltlng  in  two  herniu. 

Abraham  Mike,  the  claimant,  while  &t  work  for  the  said  employer 
•offered  an  injnry  reHulting  in  the  fracture  of  two  riba.  After  aereral 
weeks  two  hemiaa  developed,  evidently  the  result  of  the  accident.  An 
operation  wai  only  parti;  Buccessfnl.    Claim  continued. 

By  the  Commission.—  This  man  had  an  injury  resulting  in 
the  fracture  of  two  ribs  which  were  properly  set.     After  several 
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weeks  it  was  discovered  that  he  had  two  hemiaa,  one  old  and  the 
other  apparently  of  more  recent  origin  and  the  reault  of  an  acci- 
dent. He  was  operated  upon,  but  aa  to  one  of  the  herniaa,  at 
least,  the  operaticm  was  not  successful. 

The  insurance  carrier  should  provide  him  a  truss  and  claimant 
should  resume  work  such  as  he  can  do.  Compensation  ^ould  be 
brought  up  to  date  and  claimant  be  directed  to  work  and  appear 
in,  say,  one  mondi  to  have  his  reduced  earning  capacity 
determined. 


In  the  Matter  of  the  Claim  of  Jauks  D.  Bblfet,  for  Compfflisa- 
tion  imder  the  Workmen's  Compensation  Law,  against  the 
New  Tobk  Cbntkal  Railbgai)  Company,  Employer  and  Seif- 
Insurer 

Claim  No.  15817 

(Dedded  Ftbnuaj  10,  1916) 

InJiulM  reeelTvd  iy  Jubm  D.  Belfry  vhfle  employed  u  a  leUroad  bnkeniAii 
liy  the  Hew  Tork  Central  Kallioad  Company  la  Um  dty  of  Roeheetei, 

ir.  Y. 

On  September  20,  191fi,  Jamea  D.  Belfry,  the  claimant,  while  employed 
M  a  brakem&n  by  the  New  York  Central  Katlroad  Company  and  wae  on 
the  pilot  of  an  engine  making  a  coupling  with  tome  cars,  he  caught  hie 
left  foot  between  the  drawheada  neceeaitating  the  amputation  ol  all  the 
toe*  of  that  foot.  Hie  average  weekly  wage  was  the  eum  of  twenty  dol- 
lar! and  serenty-HTen  centa.    An  award  wae  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

O.  Q.  Brown,  attorney  for  employer. 

Bt  thb  OoimrasioiT, —  All  the  evidence  snWitted  before  the 
Commission  having  been  beard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follow! : 


,dr,yGoogIe 


Belfbt  v.  Kkw  Tobk  Cehteal  R  R  Co,  487 

Bt*U  IndiutrUl  CommiMicni 

On  S^tember  20,  1916,  the  day  when  James  D.  Belfry 
received  his  injuries,  he  resided  at  100  West  Albany  street, 
Oawego,  N.  T.,  and  was  employed  as  a  brakeman  by  the  New 
York  Central  Railroad  Company,  a  corporation  engaged  in  the 
operation  of  a  railroad  as  a  common  carrier  between  points  within 
the  State  of  New  York  and  also  between  points  between  the  State 
of  New  York  and  points  in  other  Statea. 

On  said  date,  while  Jamea  D.  Belfry  waa  working  for  hia 
employer  in  the  city  of  Hocheater,  and  waa  on  the  pilot  of  an 
engine  for  the  purpose  of  making  a  coupling  with  some  cars,  his 
left  foot  was  cau^t  between  the  drawheads  when  the  engine 
attached  itself  to  the  cara,  receiving  bo  severe  an  injury  that  it 
was  necessary  to  amputate  all  the  toea  of  that  foot.  The  engine 
at  the  time  of  the  accident  was  engaged  in  coupling  up  the  cars 
for  the  purpose  of  running  them  into  the  State  street  yard  at 
Rochester,  N.  Y.  Among  the  cars  being  coupled  up  was  one 
car  containing  commerce  which  had  CH-iginated  at  Indianapolis 
and  was  destined  to  Rochester,  N.  Y.  At  the  time  of  the  accident 
both  the  employer  and  employee  were  engaged  in  interstate  com- 
merce, bat  the  injuries  to  James  D.  Belfry  were  not  occasioned 
by  any  n^ligence  attributable  to  the  employer. 

The  average  weekly  wage  of  James  D.  Belfry  was  the  som  of 
twenty  dollars  and  seventy-seven  centa. 

Award  of  compensation  is  hereby  made  against  the  New  York 
Central  Railroad  Company,  employer,  to  James  D.  Belfry, 
wnployee,  at  the  rate  of  thirteen  doHara  and  eighty-five  cents 
weekly  for  a  period  of  102  weeks  for  the  lou  of  all  the  toes  of  hia 
left  foot 
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In  the  Matter  of  the  Claim  of  Maby  RsitLBT  and  Minor  Chil- 
dren, for  Compensation  under  the  Workmen's  Compensation 
Xaw,  for  the  Beath  of  Ectoenb  C.  Reillet,  against  the  New 
YoHK  Cbntkal  Railhoad  Company,  Employer  and  Self- 
Insuier 

Claim  No.  15781 

(Decided  February  16,  1918) 

InJflriM  TweiTBd  by  Bagene  C.  Rellley  while  emploTed  u  a  fieigbt  bnkenua 
l>7  the  Hew  York  Ccntial  Sailroad  Company  resnltlnE  in  hia  death. 

On  September  7,  ISIO,  Eugene  C.  Reilley,  while  employed  aa  a  freight 
brakeman  by  the  New  York  Central  Railroad  Company  at  the  Black  Rai^ 
switching  yardi  in  Buffalo,  he  was  standing  beside  an  engine  between 
two  adjoining  tracks  when  he  was  struck  by  a  passing  train  receiving 
t)ie  injuries  from  which  he  died  an  hour  and  a  half  later.  Hia  average 
weekly  wage  was  the  sum  of  twenty-three  dollars  and  eight  cents.  An 
award  was  made. 

Eohert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Visscher,  Whalen  &  Austin,  attorneys  for  employer. 

Bt  thb  Commissioit. —  All  the  evidence  auhmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  facts,  ruling  of  law,  and  award, 
as  follows: 

On  September  7,  1915,  the  day  when  Eugene  C.  Reilley 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
1460  Bailey  avenue,  Buffalo,  N.  T.,  and  was  employed  as  a  brake- 
man  of  freight  trains  by  the  New  York  Central  Railroad  Com- 
pany, a  corporation  engaged  in  the  operation  of  a  railroad  as  a 
common  carrier  between  points  within  the  State  of  New  York 
and  also  between  points  within  the  State  of  New  York  and  points 
in  other  States. 

On  said  date,  while  Eugene  O.  Reilley  was  working  for  his 
employer  in  the  Black  Rock  switching  territory  in  Buffalf^  and 
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was  working  on  a  train  being  made  up  by  yard  engine  No.  586, 
and  while  be  waa  standing  beside  tbe  engine  between  two  adjoin- 
ing' tracks,  he  was  accidentally  struck  by  a  passing  train  on  the 
adjoining  eastbound  track,  and  received  contused  and  lacerated 
wounds  of  the  scalp,  a  fracture  of  tbe  left  collar  bone,  abrasions 
of  the  left  wrist,  and  internal  injuries,  from  which  he  died  about 
one  and  one-balf  hours  later  the  same  day.  The  train  wbicdi  he 
was  making  up  contained  cars  in  which  was  freight  whidi  was 
being  moved  at  the  time  in  interstate  commerce  and  the  employee 
and  employer  were  at  the  time  of  said  accident  engaged  in  inter- 
state commerce,  but  tbe  injuries  to  Eugene  C,  Reilley  were  not 
occasioned  by  any  negligence  attributable  to  bis  employer. 

The  average  weekly  wage  of  Eugene  C.  Reilley  was  the  sum 
of  twenly-tbree  dollars  and  eight  cents. 

Eugene  C.  Reilley  left  him  surviving  his  widow,  Mary  Reilley, 
aged  thirty-nine  years,  his  son,  Eugene  C.  Reilley,  aged  sixteen 
years,  his  son,  George  Q.  Reilley,  aged  eleven  years,  and  his 
daughter,  Grace  H.  Reilley,  aged  nine  years,  and  bis  daughter, 
Pearl  L.  Reilley,  aged  five  years,  the  claimants  herein,  and  no 
other  child  or  children  under  tbe  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  tbe  New  York 
Central  Railroad  Company  to  Mary  Reilley,  widow,  aged  thirty- 
nine  years,  at  the  rate  of  six  dollars  and  ninety-two  cents  weekly 
during  widowhood,  with  two  years'  compensation  in  one  sum  upon 
remarriage,  and  to  Eugene  C.  Reilley>  son,  aged  sixteen  years, 
and  to  George  G.  Reilley,  son,  aged  eleven  years,  and  to  Grace 
M.  Reilley,  daughter,  aged  nine  years,  and  to  Pearl  L.  Reilley, 
daughter,  aged  five  years,  at  the  rate  of  two  dollars  eleven  and 
one-half  cents,  weekly,  each,  until  they  shall  respectively  arrive 
at  tbe  age  of  eighteen  years,  and  if  tbe  payments  to  any  of  the 
said  children  aball  cease  by  operation  of  law,  then  the  payments 
to  the  remaining  children  shall  be  increased  until  they  ^all  each 
receive  two  dollars  and  thirty-one  cents  weekly  until  they  shall 
respectively  arrive  at  the  age  of  eighteen  years,  and  to  Mary 
Reilley,  in  the  sum  of  one  hundred  dollars,  on  account  of  the 
money  expended  by  her  in  the  matter  of  the  funeral  and  burial 
of  Eugene  0.  Reilley,  deceased. 
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In  the  Matter  of  the  Claim  of  Maby  Rheinwald,  Widow,  and 
Minor  Children,  for  Compenaation  under  the  Workmen's  Com- 
pensation Law,  for  the  Death  of  Robert  R.  Rheinwald, 
against  BciLDBEs'  Brick  and  Supply  Company,  Inc., 
Emplojer;  Fidelity  and  Deposit  Company  of  Mabylasd, 
Insurance  Carrier 

Claim  No.  602 

(Decided  Februsrr  IS,  1B19) 

laJnilM  leceived  l>7  Bottert  ttlwtatwald  wbik  emplo7«d  by  Om  Bnilden'  Brick 
and  Supply  Company,  Inc.,  as  «  painter,  reeoltiof  In  Ui  death. 

This  clsim  originally  came  on  for  tiearing  before  the  State  Workmen's 
Compensation  Commission  in  1914  and  was  disallowed  on  tlie  ground 
tliat  the  deceased  was  an  independent  contractor.  Tbe  claimants  appealed 
to  ttie  Supreme  Court  and  that  court  reversed  the  finding  of  the  Comimis- 
sion  and  remanded  the  matter  to  the  State  Industrial  Commisaion,  as 
Buceessor  to  the  Workmen's  Compensation  Commission,  to  compute  the 
amount  due  to  the  widow  and  children  of  the  deceased  and  to  make  an 
award  accordingly.    An  award  was  mode. 

Rohert    W.    Bouynge,    Chief    Counsel    to    State    Industrial 


Milea  M.  Dawson,  attorney  for  claimants. 

Walter  G.  Evans,  attorney  for  ^nployer  and  insurance  carrier. 

By  the  Commission. —  This  claim  came  on  for  hearing  before 
the  State  Workmen's  Compensation  Commiseion  at  the  office  of 
that  Commission,  No.  1  Madison  avenne,  borough  of  Manhattan, 
city  of  New  York,  on  July  29,  1914.  At  a  meeting  of  the  State 
Workmen's  Compensation  Commission  held  August  31,  1914,  the 
claim  was  disallowed  on  Qie  ground  that  Robert  Rheinwald  was 
an  independent  contractor. 

The  claimants  appealed  to  the  Appellate  Division  of  the 
Supreme  Court,  where  the  determination  of  the  Workmen's  Com- 
pmisation  Commission  was  reversed  and  the  claim  was  remanded 
to  tie  State  Industrial  Commisaion  (as  guceessor  to  the  State 
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Workmen's  OompeiiBatioD  Commiafiion)  to  compnte  tlie  amoiut 
due  to  the  widow  and  cbildrea  of  Eobert  Hlieinwald,  deceased, 
and  to  make  an  award  accordingly.  The  Workmen'^  Compensa- 
tion Comiaission  made  the  following  Endings  of  fact : 

"Robert  Kheinwald,  husband  of  the  claimant,  was  a  painter, 
residing  at  No.  1025  Tinton  avenue,  Bronx  borough,  city  of  New 
Tork.  He  died  July  1,  1914,  from  accidental  injuries  received 
that  day  in  falling  from  a  ladder,  while  painting  a  sign  for  the 
Builders'  Brick  and  Supply  Company,  Inc.,  on  the  side  of  a  build- 
ing upon  their  premises,  One  Hundred  and  Seventy-second  street 
and  Weet  Farms  road,  Bronx  borough,  city  of  New  York. 

"Bobert  Bheinwald  was  a  painter  who  took  jobe  of  painting 
of  various  sorts,  furnishing  the  materials  and  uaually  performing 
the  work  personally  and  not  employing  others  on  his  jobs.  In 
connection  with  his  work  he  kept  in  the  cellar  oi  his  home,  tools 
and  paint  and  bad  a  billhead  giving  that  address,  headed  '  Bobert 
Bheinwald,  Jr.,  Signs.'     He  also  did  other  painting. 

"  He  had  not  employed  other  painters  in  performing  previous 
jobs  for  the  Builders'  Brick  and  Supply  Company,  of  which  there 
bad  been  several  during  from  three  to  five  years  past,  some  sign 
painting  and  scnne  other  painting  except  possibly  upon  one  occa- 
sion. He  did  not  employ  others  on  this  job  which  was  to  do 
work  which  he  had  done  in  an  unsatisfactory  manner  on  an  occa- 
sion three  or  four  years  previously.  He  could  have  employed 
others  on  this  job  but  was  working  alone  at  the  time  he  was 
injured  and  Mr.  Heaney,  of  the  Builders'  Brick  and  Supply  Com- 
pany thought  he  was  to  complete  the  job  hlmaelf. 

"  On  June  80,  1914,  he  signed  the  following  contract  to  per- 
form this  job: 

"  '  CONTRAOT. 

*"BuiiJ>EHa  Beick  and  Supply  Company,  Ifo. 

" '  Masons'  Buildino  Matxkiai^ 

"'Office:    lT2nd  St  &  West  Farms  Road 

"'New  Yoee,  Jrtne  13,  1914. 
"'I  agree  to  paint  new  signs  on  stable  and  north  end  of  office, 
same  size  and  wording  and  r^nove  old  paint  and  lettering  on  same, 
all  for  the  sum  of  fifty  dollars  and  hereby  guarantee  all  work 
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to  last  in  good  shape  for  a  period  of  four  years  frcan  completion 
and  agree  to  replace  without  charge  any  defects  from  chipping 
or  poor  material  which  may  develop  within  that  time.  I  agree 
to  put  on  not  lees  than  two  (2)  coats  of  paint  and  it  is  hereby 
understood  and  agreed  that  should  I  use  any  other  materials  than 
Atlantic  White  Lead,  Linseed  Oil,  Turpentine,  Chrome  Yellow 
and  Lamp  Black,  that  I  shall  not  require  to  be  paid  for  any  work 
or  material  Work  to  be  satisfactory  to  owner  wh«i  completed. 
'"(Signed)         Robert  Rhbinwald.' 

and  was  working  on  such  contract  at  the  time  he  was  injured. 
The  previous  work  done  for  the  Builders'  Brick  and  Supply  Com- 
pany had  usually  been  done  under  oral  agreement.  A  writtwi 
contract  was  asked  for  in  this  instance  because  some  work  per- 
formed previously  upon  this  sign  had  been  unsatisfactory  and 
because  agreement  was  required  that  he  use  certain  specified 
materials  and  make  good  for  faults  in  the  work. 

"  He  left  surviving  his  widow,  Mary  Rheinwald,  claimant,  aged 
twenty-eight  years,  Dorothy  Rheinwald,  his  daughter,  aged  five 
years,  and  Hay  Rheinwald,  his  daughter,  aged  three  years. 

"  The  Builders'  Brick  and  Supply  Company  has  secured  the 
payment  of  the  compensation  to  its  employees  as  provided  by 
section  50  of  the  Workmen's  Compensation  Law  by  insuring  with 
the  Fidelity  and  Deposit  Company  of  Baltimore,  Maryland." 

The  claim  then  came  before  the  State  Industrial  Commission 
at  its  office,  Ko.  230  Fifth  avenue,  borough  of  Manhattan,  city 
of  New  York,  on  February  16,  1916,  pursuant  to  the  said  order 
of  the  Appellate  Division. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered  the  Commission  hereby  makes  addi- 
tional findings  of  fact  as  follows: 

The  average  weekly  wage  of  Robert  Rheinwald  was  twsity- 
three  dollars  and  ei^t  cents. 

The  injury  which  resulted  in  the  death  of  Robert  Rheinwald 
was  an  accidental  injury  and  arose  out  of  and  in  the  coursaof  bis 
employment  as  a  painter  by  Builders'  Brick  and  Supfdy 
Company,  Ine. 
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Award  of  compensation  ia  hereby  made  againat  Builders'  Bridt 
and  Supply  Company,  Inc.,  employer,  and  Fidelity  and  Deposit 
Company  of  Maryland,  insurance  carrier,  to  Mary  Rheinwald, 
widow,  aged  twenty-eig^t  yean,  at  the  rate  of  six  dollars  and 
ninety-two  cents  weekly  during  widowhood,  with  two  years  eom- 
pensaticm  in  one  sum  upon  remarriage;  to  Dorothy  Kheinwald, 
dao^ter,  aged  five  yeara,  and  to  May  Kheinwald,  daughter,  aged 
three  years,  at  the  rate  of  two  dollars  and  thirty-one  cents  weekly, 
each,  until  they  shall  respectively  arrive  at  the  age  of  eighteen 
years ;  and  to  Mary  Rheinwald,  in  the  sum  of  one  hundred  dollars 
on  account  of  money  disbursed  by  her  in  the  matter  of  the  funeral 
and  burial  of  Bobert  Bheinwald,  deceased. 


In  the  Matter  of  the  Claim  of  Ansa  Skoczloib,  Widow,  and 
Minor  Son,  for  Compensation  under  the  Workmen's  Compen- 
sation Law,  for  the  Death  of  Staniblaw  Skoczlois,  against 
Philip  Vinoooe,  Employer;  jEtna  Lifb  Iksuranob  Com- 
paut.  Insurance  Carrier 

Claim  No.  823 

(Decided  Fetmury  17,  1018) 

lajnriei  rMeired  by  StanltUw  Skocilola  mnltlnf  In  hla  death  while  employed 
aa  a  bottler  1^  Philip  Tinocni,  at  Port  Richmond,  SUUn  ItUnd,  N.  T. 
On  May  6,  1S16,  Stanislaw  Skoczloia,  vhile  employed  aa  a  bottler  by 
Philip  Vinoeur,  a  soda  water  manufacturer,  at  Port  Richmond,  X.  Y., 
accidentally  came  in  contact  with  an  electric  switch  and  received  from 
■Dch  contact  a  ahock  which  killed  him  immediately.  His  average  weekly 
wage  waa  the  aum  of  eleven  doUara  and  fifty-four  cent*.  An  award  waa 
made. 

Robert    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
CoDunission. 

T.  C.  Jones,  attorney  for  insurance  carrier. 
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Frank  M.  Iime«,  attorney  for  employer. 
Richard  J.  Donovan,  attorney  for  claimants. 

By  the  CoMMiesioN. —  All  the  evidence  submitted  before  the 
Commiasion  having  been  heard  and  duly  considered,  the  Com- 
mission makea  its  conclasions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  May  5,  1915,  the  day  when  Stanislaw  Skoozlois  recKved 
the  injurtee  which  resulted  in  his  death,  he  resided  at  142  JcAn 
street,  Port  Richmond,  StatMi  Island,  N.  Y.,  and  was  employed 
as  a  bottler  by  Philip  Vinocur,  who  was  engaged  in  the  businees 
of  manufacturing  and  selling  soda  water,  with  a  plant  and  place 
of  buainefls  at  17  Vedder  avenue,  Port  Richmond,  N.  T. 

On  said  date,  while  Stanislaw  Skoczloia  was  working  for  his 
employer  at  his  employer's  plant,  he  accidentally  came  in  contact 
with  a  switch  of  the  electric  power  line  used  by  hie  employer  and 
received  thereby  a  shock  so  severe  as  to  cause  his  immediate 
death. 

Philip  Vinocur,  the  employer,  had  secured  a  policy  for  the 
■  payment  of  compensation  from  the  ^Etna  Life  Insurance  Com- 
pany, which  policy  began  July  13,  1914,  and  ran  for  a  term  of 
one  year.  He  did  not  pay  the  premium  on  the  said  policy  and 
the  company  made  several  attempts  to  collect  the  same.  On 
December  21,  1914,  the  insurance  company  registered  a  letter 
addressed  to  Mr.  Philip  Vinocur,  Vedder  avenue,  (Jrantville, 
Port  Richmond,  N.  Y.,  stating  that  for  a  failure  to  pay  the  pre- 
mium said  policy  would  be  cancelled  on  the  81st  day  of  Decem- 
ber, 1914,  at  midnight.  This  letter  was  never  delivered  to  Philip 
Vinocur  and  was  returned  to  the  company  by  the  post-office  on 
or  about  January  10,  191S.  In  the  policy  the  name  of  tiie 
employer  was  given  as  Philip  Vinocour  and  his  address  as  Qranit- 
ville,  Port  Richmond,  Richmond  county,  N.  Y.,  and  the  location 
of  his  place  of  business  was  given  as  17  Vedder  avenue^  Port 
Richmond,  N.  Y.  In  March,  1915,  the  insurance  company  aent 
one  of  its  auditors  to  check  up  the  pay-roll  of  Philip  Vinocur, 
with  a  view  to  making  out  the  amount  of  premium  earned  (m  the 
policy,  and  this  auditor  did  not  mention  to  Vinocur  at  Qm  time 
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that  the  policy  had  been  oanoelled.  The  employer  at  the  time 
of  the  injury  had  insured  the  payment  of  compensation  with  the 
^tna  Life  Insurance  Company. 

The  average  weekly  wage  of  Stanislaw  Skoczlois  was  the  som 
of  eleven  dollars  and  fifty-four  cents. 

Stanislaw  Skoczlois  left  him  aurviving  his  widow,  Anna 
Skoczlois,  aged  twenty-three  years,  and  his  son,  Francis  Skoczlois, 
aged  one  year,  the  claimants  herein,  and  no  other  child  or  children 
under  the  age  of  eighteen  years. 

The  said  policy  of  insurance  issued  by  JEtna,  Life  Insurance 
Company  to  Philip  Vinocnr  was  in  full  force  and  effect  at  the 
time  of  the  said  accident 

Award  of  compensation  is  hereby  made  against  Philip  Vinocur, 
employer,  and  ^tna  Life  Insurance  Company,  insurance  carrier, 
to  the  widow  and  minor  son  of  Stanislaw  Skoczlois,  deceased 
employee,  as  follows:  To  Anna  Skoczlois,  widow,  aged  twenty- 
three  years,  at  the  rate  of  three  dollars  and  forty-six  cents  weekly 
during  widowhood,  with  two  years'  compensation  in  one  sum 
upon  remarriage,  and  to  Francis  Skoczlois,  son,  aged  one  year, 
at  the  rate  of  one  dollar  and  fifteen  cents  weekly  until  he  shall 
arrive  at  the  age  of  ei^teen  years;  and  to  Anna  Skoczlois  in  the 
sum  of  one  hundred  dollars  on  account  of  the  money  expended  by 
her  in  the  matter  of  the  funeral  and  burial  of  Stanislaw  Skoczlois, 
deceased. 


[r.  the  Matter  of  the  Claim  of  Earl  Peck,  for  Compensation 
Under  the  Workmen's  Compensation  Law,  against  Onohdaoa 
pAPEB  CoMPAMT,  Employer;  Uhiteu  States  Fidelity  akd 
GnAKARTBB  CoMPAHT,  Insurauce  Carrier 

Claim  No.  15165 
(Decided  Febnutrr  17,  IQIO) 

InjntiM  nMtT«a  by  Earl  Peck,  ■  paper  macbioe  helper,  employed  by  th% 
Onondasa  Paper  Company, 

On  September  II,  IQIE,  while  the  claimant,  Earl  Peck,  a  helper  on 
machinea  of  the  paper  mill  of  the  Onondaga  Paper  Company  at  Marcelliu 
Falla,   Onondaga   county,   waa   working   for   hia   employer,   in   breaking 
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p»p«r  off  the  roll  of  the  preae  where  the  paper  had  been  caught,  hia  right 
hand  slid  between  the  rolls  neceasitating  the  amputation  of  port  of  the 
fingers.  As  the  result  of  the  accident  Peck  has  permanently  lost  the 
uee  of  his  right  hand.  His  average  weekly  wage  was  the  snm  of  nine 
dollars  and  aizty  centa,  but  as  he  was  a  minor  the  Commission  omi- 
sidered  that  for  the  purpose  of  an  award,  since  his  wages  would  In 
expected  to  increase  they  should  be  averaged  at  eleven  dollars  and  fifty- 
four  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commisaion. 

B<md  &  Schoeneok,  attom^B  for  emplo^r  and  inanronce 
carrier. 

Bt  the  CoMMisBioN. — All  the  evidence  Hubmitted  before  the 
CommiBsion  having  been  heard  and  duly  oonsidered,  the  Connnis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  September  11,  1915,  the  day  when  Earl  Peck  received  bis 
injuries,  he  resided  at  Mareellua  Falls,  N.  Y.,  and  was  employed 
as  a  helper  on  machines  in  the  paper  mill  of  Onondaga  Paper 
Company,  a  corporation  raigaged  in  the  business  of  manufacturing 
paper,  with  a  plant  and  place  of  business  at  Marcellus  Falls, 
Onondaga  county,  N.  Y. 

On  said  date  while  Earl  Peck  was  working  for  his  employer  at 
his  employer's  plant,  and  was  endeavoring  to  break  some  paper  off 
the  roll  of  a  press,  the  paper  having  been  caught,  his  right  hand 
was  accidentally  caught  between  the  rolls,  and  his  four  fingers  were 
severely  crushed  and  burned,  requiring  the  amputation  of  the  first 
and  part  of  the  second  phalanges  of  the  index  finger.  The  first  two 
{flanges  of  the  middle  finger,  the  three  phalanges  of  the  ring 
finger  and  the  three  phalanges  and  a  small  part  of  the  metacarpal 
bone  of  the  little  finger,  by  reason  of  which  injuries  Earl  Peck  has 
permanently  lost  the  use  of  his  right  hand. 

At  the  time  of  the  accident  Earl  Peck  was  a  minor  under  the 
age  of  eighteen  years  and  was  earning  one  dollar  and  sixty  cents 
per  day  or  nine  dollars  and  sixty  centa  per  week.  The  Commis- 
aion haa  taken  into  consid^ation  that  under  normal  conditions  his 
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wages  would  be  expected  to  iocrease,  and  hereby  deterrame  that 
hia  average  weekly  wage  for  the  purpose  of  this  award  flhall  be 
the  sum  of  eleven  dollars  and  fiftv-four  cents. 

Award  of  compensation  is  hereby  made  against  Onondaga  Paper 
Ck)inpany,  employer,  and  United  States  Fidelity  and  Guarantee 
Ck)mpany,  insurance  carrier,  to  Earl  Peck,  employee,  at  the  rate  of 
seven  dollars  and  sixty-nine  cents  weekly  for  a  period  of  244  weeks, 
banning  September  Jl,  1816,  for  the  equivalent  of  the  loss  of 
the  right  hand. 


fn  the  Matter  of  the  Claim  of  Henbt  Hohmann,  for  Compensa- 
tion Under  the  Workmen's  Compensation  Law,  Against 
Benjamin  E.  Wbbks,  Employer;  Employers'  Liabhitt 
Absdbancs:  Corporation,  Insurance  Carrier 

Claim  Ko.  25646 

(Decided  Fcbnui?  17,  lOlS) 

UJuiM  reMivsd  Itj  a  wood  Mwyer  tonplofed  hj  Beii|4iniii  K.  Weoka  In  tbe 
dty  of  Hew  York. 

On  November  16,  Ifllfi,  Hamy  Hohmaan,  the  cliumftnt,  while  employed 
by  Benjemin  E.  Weeks,  who  wrb  in  the  buBiness  of  Belling  flre-wood,  w&a 
cutting  M.  piece  of  wood  on  the  machine  when  hts  right  hAod  came  in 
contact  with  the  uw  inSicting  injuries,  including  the  ampntation  of  the 
little  lingeT.  HIb  average  weekly  wage  waa  the  eum  of  eight  dollara  and 
■Izty-flve  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

W.  L.  Tufts,  attorney  for  employer. 

Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
followa: 
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On  November  15, 1915,  the  day  when  Henry  Hohmann  received 
his  injuries,  he  resided  at  Columbia  House,  Twenty-third  street 
uear  First  avenu^  borough  of  Manhattan,  city  of  New  York,  and 
wafl  employed  as  a  wood  sawyer  by  Benjamin  E.  Weeks,  who  was 
in  the  business  of  selling  fire  wood,  with  a  place  »f  business  at 
Thirty-first  street  and  East  river,  borough  of  Manhattan,  city  of 
New  York.  The  employer  cuts  the  wood  into  suitable  lengths  by 
means  of  a  machine  saw,  and  the  claimant's  duties  were  to  operate 
such  a  saw. 

On  said  date  while  Henry  Hohmann  was  working  for  his 
employer  at  his  employer's  plant  and  was  cutting  a  piece  of  wood 
on  the  machine  saw,  the  wood  accidentally  slipped  and  his  right 
hand  came  in  contact  with  the  saw,  causing  a  traumatic  amputa- 
tion of  the  little  finger  of  the  right  hand  and  a  severe  lacerated 
wound  of  the  fourth  finger  of  the  same  hand.  By  reason  of  the 
injury  to  the  fourth  finger  of  the  right  hand,  Henry  Hohmann 
would  have  been  disabled  from  working  for  a  period  of  ten  and 
two-thirds  weeks  from  the  date  of  the  accident,  had  not  the  little 
finger  been  lost. 

The  average  weekly  wage  of  Henry  Hohmann  was  the  smn  of 
eight  dollars  and  sixty-five  cents. 

Award  of  compensation  is  hereby  made  against  Benjamin  E. 
Weeks,  employer,  and  Employers'  Liability  Assurance  Corpora- 
tion, insurance  carrier,  to  Henry  Hohmann,  employee,  at  the  rate 
of  five  dollars  and  seventy-seven  cents  weekly  for  a  period  of  eight 
and  two- thirds  weeks  for  disability  arising  throu^  the  injuries  to 
the  ring  finger  of  the  right  hand,  and  for  the  subsequent  period  of 
fifteen  weeks  for  the  loss  of  the  little  finger  of  the  ri^t  hand. 
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In  the  Matter  of  the  Claim  of  Belle  Dissoswat,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  for  the 
Death  of  CromwRll  M.  Diaaoaway,  against  Louih  E.  Jalladb, 
Employer 

aaim  No.  59188 

(Decided  February  IT,  IQIS) 

Ib)biIm  lecdved  lif  Ciomwell  H.  DteiMway,  an  atchltact  tmployed  aa  anpet- 
latndaiit  of  ■  bniMiaK  in  WoTcaatei,  Hasa.,  reioltiiis  In  hla  Acath. 

Cromwell  M.  Diaaoaway  died  aa  a  reault  of  injuries  rcceired  hj  bim 
while  acting  aa  aaperviaiDg  ajchitect  on  the  Young  Men'a  Chriatiau  Aaso- 
datioa  Building  at  Worcester,  Maas.  Beld,  that  at  the  time  he  waa 
not  Id  the  employ  of  Louia  E.  Jallade  and  that  the  accident  having 
occnrred  in  Masaac&uaetta,  the  New  York  law  cannot  attach.  Award 
denied. 

Ltoh,  Commissioner. —  I  can  see  no  way  whereby  thiB  claim 
made  by  the  widow  of  Cromwell  M.  Dissoawaj  can  be  sustained. 
If  it  is  to  be  sustained  at  all  it  must  be  on  the  theory  tJiat  Mr. 
Dissosway  was  injured  while  in  Mr.  Jallade's  employment;  that 
the  employment  was  covered  by  the  act  and  that  he  was  injured  in 
the  course  of  diat  employment  Mr.  Jallade  is  an  architect.  In 
the  course  of  his  profession  be  prepared  plans  and  Bpecifications 
and  apparently  had  the  supervision  of  the  erection  of  a  building  at 
Warren,  Fenn.  Mr.  Dissosway  was  employed  as  a  supervisor  of 
the  work  in  that  building.  When  that  building  neared  completion 
Mr.  Dissosway  inquired  from  Mr.  Jallade  whether  there  were  any 
other  jobs  of  a  similar  nature  which  be,  Dissosway,  could  secure. 
He  was  told  that  among  other  places  where  buildings  were  to  be 
erected  under  Mr.  Jaliade's  supervision  as  architect,  was  the 
Young  Men's  Christian  Association  Building  at  Worcester,  Mass. 
It  seems  that  this  building  at  Worcester  was  to  be  erected  by  the 
Young  Men's  Christian  Association  either  through  the  services  of 
a  r^nlar  contractor  or  by  the  association  itself  hiring  the  work 
done  under  proper  supervision,  probably  the  latter.  The  asso- 
ciation had  in  mind  employing  to  supervise  the  construction  some 
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man  in  the  vicini^  of  Worce«ter,  but  Mr.  Jallade,  aa  the  archi- 
tect, aeetm  to  have  had  some  fear  that  a  proper  man  wouJd  not 
be  selected  and  advised  the  employment  of  Mr.  Dissosway,  mak- 
ing some  arrangement  hj  which,  for  a  time  at  least,  a  portion  of 
Dr.  DissoBway'a  compensation  was  paid  by  Mr.  Jallade.  The 
building  was  in  the  course  of  construction  and  Mr.  DissoBway 
while  in  the  act  of  taking  photographs,  for  the  use  it  seems  of 
the  Young  Men's  Christian  Association  in  some  possible  litiga- 
tion, received  the  accident  which  caused  his  death. 

In  my  opinion,  under  the  proofs  here,  Mr.  Dissosway  was  not 
an  employee  of  Mr.  Jallade  within  the  meaning  of  the  Oompraisa- 
tion  Law.  His  work  had  nothing  to  do  with  architecture  or  with 
the  profession  of  an  architect.  The  superintend^t  of  a  building 
nnder  eonstruction  or  the  clerk  of  the  work,  I  understand,  is  the 
employee  of  the  ctmtractor  who  is  erecting  the  building  or  of  the 
owner  of  the  building,  as  the  case  may  be,  and,  unless  und»  very 
extraordinary  circumstances,  could  not  be  called  the  onployee  of 
the  architect  in  any  sense.  His  duties  are  to  supervise  the  work 
88  it  goes  forth  in  order  to  see  that  proper  material  is  used 
in  the  building  and  that  the  material  is  properly  put  in  place. 
His  duties  call  upon  him  to  be  ctmtinuouslj  in  the  over- 
sight of  the  work  in  order  to  appraise  the  contractor 
or  the  owner  of  the  building,  as  the  case  may  be,  of 
defects  in  time  for  them  to  be  corrected.  The  architect's  duties 
an  not  nearly  so  intimate  io  the  construction  of  the  building  and 
simply  call  for  a  supervision  over  the  work  both  of  the  contractor 
and  of  his  superintendrait,  in  order  to  .see  that  the  plans  and  speci- 
fications are  properly  carried  out.  In  my  opinion  the  fact  that  for 
a  time  Mr,  Jallade  stood  for  a  part  of  Mr.  Biasosway's  salary  does 
not  change  the  situation.  That  arrangement  was  one  partly  of 
convenintce  and  partly  in  order  to  induce  the  Young  Men's  CSiria- 
tian  Association  of  Worcester  to  secure  the  services  of  a  man  whom 
the  andtitect  knew  by  experience  to  be  competent  to  properly 
Bupmrise  the  work  of  the  Young  Men's  Christian  Association 
Bmilding. 

It  is  also  daimed  that  because  the  contract  was  made  in  Penn- 
sylvaaia  to  do  work  in  Massachusetts,  the  Compensation  Law  ot 
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New  York  cannot  attach.  There  are  some  reasons  why  this  daim 
is  proper.  One  of  the  reasons  given  why  the  New  York  Act  should 
have  force  to  cover  an  employee  injured  in  New  York  State 
although  the  contract  of  employment  was  made  in  another  State, 
is,  that  in  such  a  case  the  employee's  right  of  action  for  negligence 
being  covered  by  the  law  of  the  place  where  the  accident  happened 
is  specifically  taken  away  by  the  New  York  Act  and  that  in  lieu 
of  it  the  compensation  to  injured  workmen  is  given.  This  rea3(m, 
however,  can  have  no  force  in  this  case  because  the  accident  having 
happened  in  Massachusetts  the  New  York  law  does  not  and  indeed 
cannot  have  any  effect  upon  the  widow's  claim  for  damages  grow- 
ing out  of  n^ligence  of  the  employer.  I  advise  that  an  award  in 
this  case  be  denied. 


In  the  Matter  of  the  Claim  of  Dombhioo  CJohtb,  for  Compensn- 
tion  under  the  Workmen's  Compensation  Law,  against  Pehn- 

BTLVAHIA  RaILEOAD  CoMPAHT 

Case  No.  21840 

(DMided  February  23,  1910) 

InJtuiM  TecdT«a  hy  Domenico  Crate  wUto  emploTed  u  a  Ubotnr  b;  the 
PemuylTuia  Ballioad  Company  in  Mew  York  dty. 

On  October  9,  1S15,  Domenico  Conte  while  in  the  employ  of  hie  said 
employer,  was  puihing  a  cart  loaded  with  rolls  of  paper  when  on  nuUcing 
a  turn  one  of  the  roll*  fell  ofT  and  fell  on  his  left  foot  inflicting  injuiies 
which  disabled  him  from  working  for  more  than  seven  weeks.  His 
average  weekly  wage  wae  the  sum  of  fourteen  dotlari  and  forty-two 
cents.     An  award  was  made. 

Bobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Burlingfaam,  Montgomery  &  Eeedier,  attorneys  for  employer. 

By  th«  CouMisaioN. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  die  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 
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On  October  9,  1915,  the  day  when  Bomenico  Conte  received 
bis  injuiieB,  he  reeided  at  llQl^  Mulberry  street,  borough  of 
Manhattan,  city  of  New  York,  and  was  employed  as  a  laborer  on 
Pier  No.  4,  North  river,  by  Penneylvania  Railroad  Company, 
B  corporatioii  engaged  in  the  operation  of  a  railroad  as  a  common 
carrier  between  points  within  the  State  of  New  York,  and  also 
between  points  within  the  State  of  New  York  and  points  in  other 
States,  and  in  connection  with  such  railroad,  the  operation  of 
barges  in  North  river  for  the  purpose  of  carrying  freight  to  and 
from  New  York  city  and  Jersey  City. 

On  said  date  while  Dom^iico  Conte  was  working  for  bis 
ranployer  on  the  said  pier  and  was  pushing  a  cart  loaded  with 
rolls  of  paper,  he  made  a  short  turn  with  the  cart  and  thereby 
caused  a  roU  of  paper  to  fall  off  the  same  onto  his  left  foot,  caus- 
ing an  injury  which  disabled  him  from  working  from  the  date 
of  the  accident  until  December  2,  1915,  a  period  of  seven  and  five- 
sixths  weeks.  The  injuries  to  Domenico  Conte  were  not  occa- 
sioned by  any  n^ligence  attributable  to  his  employer. 

Award  of  compensation  is  hereby  made  again  Pennsylvania 
Railroad  Company,  employer,  to  Domenico  Conte^  employee,  at 
the  rate  of  nine  dollars  and  sixty-one  cents  weekly,  for  a  period 
of  five  and  five-sixths  weeks,  from  October  23  to  December  2, 
1915. 


In  the  M^atter  of  the  Claim  of  Geobob  Sibobbth,  for  Compenea- 
tion  under  the  Workmen's  Compensation  Law,  against 
Abbaham  Goldbebo,  employer;  Zcbich  Gbnbkal  Acoidbrt 
AND  Liability  Insubahos  Company,  Insurance  Carrier 

Claim  No.  6695 

(Decided  February  24,  lOlS) 

InjuTlM  recelTcd  by  Georie  81eg;ietb,  m  janitor,  employed  by  Abraham  Gold- 
berg, an  apartment  hoaae  owner  in  New  York  dty. 

On  May  E9,  1916,  the  claimant,  George  Siegreth,  while  employed  at  a 
janitoi  1^  Abraham  Goldberg  in  Mew  York  city  WM  chopping  wood  in 
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the  apartment  house  owned  hj  his  employer.  He  was  injured  by  being 
■truelc  in  the  eye  by  a  splinter  of  wood  resulting  in  the  permanent  loss 
of  the  use  of  that  eye.  His  average  weekly  wage  was  the  lum  of  eight 
dollars  and  sixty-five  cents.     An  award  was  made. 

Robert  W.  BonyjigB,  Chief  OounBel  to  State  Indufltrial  Com- 
miseion. 

Alfred  W.  Andrews^  attorney  for  employer  and  inatiraiice 
carrier. 

Bt  thb  Couuissioit. — All  the  evidence  submitted  before  the 
rommiBsioD  having  been  heard  and  duly  considered,  the  Commis- 
3ion  makea  its  conclusiona  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  May  29,  1915,  the  day  when  George  Si^reth  received  his 
injuries,  he  resided  at  11  West  One  Hundred  and  Second  street, 
borongh  of  Manhattan,  city  of  New  York,  and  was  ranployed  as 
a  janitor  by  Abraham  Goldberg,  who  was  the  owner  and  operator 
of  an  apartment  house  at  11  and  13  West  One  Hundred  and 
Second  street,  borough  of  Manhattan,  city  of  New  York,  and  in 
connection  with  such  apartment  house,  Abraham  Goldberg 
operated  stationary  boilers.  It  was  the  duty  of  George  Siegreth 
to  care  for  and  operate  the  said  boilers. 

On  said  date  while  George  Siegreth  was  working  for  his 
employer  in  the  basement  of  the  said  premises,  and  was  chopping 
wood  to  be  used  in  the  hot  water  boilers,  a  splinter  of  wood  flew 
into  his  right  eye,  causing  a  traumatic  cataract,  resulting  in  the 
permanent  loss  of  the  use  of  the  right  eye. 

Award  of  compensation  is  hereby  made  against  Abraham  Gold- 
berg, employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  George  Siegreth, 
employee,  at  the  rate  of  five  dollars  and  seventy-seven  cents 
weekly,  for  a  period  of  128  weeks,  banning  May  29,  1915,  fi» 
the  equivalent  of  the  loss  of  the  right  ey& 
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In  the  Matter  of  the  Claim  of  Jobbph  Kabpeb,  for  CompenBa- 
tion  under  the  Workmen's  ComponsatioD  Law,  against  Clask 
&  WmiNB  Company,  employer;  ZcaiCH  GsiranAi,  Acci- 
DSNT  AHV  LiABLLiTT  InsuKAHCE  OouFAKT,  InBiiTatioe  Carrier 

aaim  No.  20776 

(Decided  Febnury  M,  1918) 

h^wrttu  recalred  I17  JoMph  Blaaper  while  employed  u  «  Orlm  of  a  deUrviy 
track  owned  by  Clark  tc  Wflkini  Compuy,  klndUnK  wood  d«al«n  in 
Kew  York  dty. 

On  September  16,  IBIS,  the  cUinuint,  Joaeph  KaspeT,  while  delivering 
wood  for  hia  employer  in  New  York  city  waa  using  &  hand  elevator  of 
the  building  where  he  was  delivering  for  the  purpose  of  putting  the  wood 
into  the  building  when  the  elevator  stalled.  While  repairing  the  damage, 
with  the  aid  of  a  fireman,  the  fireman  attempted  to  insert  a  new  link 
in  the  chain,  he  hit  the  chain  witJi  a  hammer  and  a  aplintAr  became 
lodged  in  Kaaper'a  left  eye  caosing  the  loaa  thereof.  His  average  weekly 
wage  was  the  aum  of  eleven  dollara  and  fifty-fonr  cents.  An  award 
wna  made. 

Robert  W.  Bonynge,  Chieif  Counsel  to  State  Indnstrul  Com- 


Valentine  Ahem,  attorney  for  employer  and  insurance  earner. 

By  thk  Commission. — ^AU  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission  makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  September  16,  1915,  the  day  when  Joseph  Kasper  received 
his  injuries,  he  resided  at  449  West  Thirty-ninth  street,  borongh 
of  Manhattan,  city  of  Xew  York,  and  was  employed  as  a  driver 
of  delivery  trucks  by  the  Clark  &  Wilklns  Company,  a  corpora- 
tion engaged  in  the  manufacture  and  delivery  of  kindling  wood 
with  a  place  of  business  at  665  West  Thirty-fourth  utreet, 
borough  oi  Manhattan,  city  of  INew  York. 
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On  said  date  JoBef>}i  Kasper  web  working  for  his  employer  and 
made  a  delivery  of  wood  to  New  York  city  fire  engine  llooSQ 
Xo.  65,  33  Weet  For^-third  street,  borough  of  Manhattan,  city 
of  New  York.  It  was  necessary  for  him  to  put  the  wood  into 
the  building  by  means  of  a  hand  elevator  which  ran  from  the 
basement  to  the  pavement  in  front  of  the  building.  During  the 
process  of  delivering  the  wood,  sticks  and  chips  of  wood  were 
scattered  about  and  some  fell  down  the  aide  of  the  elevator  shaft 
and  became  lodged  under  the  elevator  at  the  bottom  of  the  shaft. 
It  was  the  dutjr  of  Kasper  when  making  deliveriea  of  wood  to 
clean  up  around  the  place  where  he  had  made  delivery,  For  the 
purpose  of  cleaning  up  nnder  the  elevator  at  the  bottom  of  the 
shaft,  he  raised  the  elevator  so  as  to  be  able  to  reach  the  wood 
underneath  and  something  became  wrong  with  the  mechanism  of 
the  elevator.  One  of  the  firemen  of  the  engine  house  undertook 
to  repair  the  damage  and  asked  Kasper  to  hold  a  chain  while  he 
op^ied  a  link  so  as  to  insert  a  new  link.  Kasper  did  so  and  the 
fireman  struck  a  file  with  a  hammer  in  order  to  open  the  link, 
and  a  splinter  from  the  file  flew  into  Kasper's  left  ^e,  causing  so 
severe  an  injury  that  Kasper  lost  the  use  of  the  left  eya 

Award  oi  compensation  is  hereby  made  against  the  Clark  k 
Wilkins  Company,  emfiayet,  and  Zurich  Oeneral  Accident  and 
Liability  Insurance  Company,  insurance  carrier,  to  Joseph 
Kasper,  employee,  at  the  rate  of  seven  dollars  and  sixty-nine  cents 
weekly,  for  a  period  of  128  weeks  from  September  16,  1916,  for 
the  loss  of  the  use  of  his  left  tye. 
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State  Depaatmeut  Bspobts 


State  Indastrikl  Commisiion 


In  the  Matter  of  the  Claim  of  Eva  Rosknblatt,  Widow,  for 
C<Hiip«isatioD  under  the  Workmen's  CompenBation  Law,  for,  the 
Death  of  Mendel  Rosenblatt,  against  Eotal  Table  Compant, 
employer;  TJhited  States  Fidelity  &  GoAttAwrr  Compawt, 
Insurance  Carrier 

Claim  No.  186 

(Decided  February  26,  1010) 

Injulea  recelred  by  Handel  Rtwenblatt  rHoltiiit  is  Us  deatli  wline  employed 
u  a  machine  liand  by  tlte  Koyal  Table  Company,  fnniitiiTe  manofactnien 
in  Hew  Toik  city. 

On  September  24,  IBIS,  Handel  Rosenblatt,  while  employed  by  the 
Royal  Table  Company  as  a  machine  hand,  was  sawing  lumber  in  the 
company's  plant  in  New  York  city  when  a  portion  of  the  material  snapped 
off  and  etruck  bim  in  the  abdomen,  inflicting  injuries  from  which  be 
died  September  26,  1916.  Hia  average  weekly  wage  was  the  sum  of 
seven  dollars  and  seventy-three  cents.     An  award  was  made. 

Jeremiah  F,  Connor,  Chief  Coimeel  to  State  InduHtrial  Com- 
missicKi. 

Lecmidaa  Dennis,  attorney  for  employer  and  insurance  carrier. 

Edwin  C  Levy,  attorney  for  claimant 

Bt  the  Comuission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  September  24,  1915,  the  day  when  Mendel  Kosenblatt 
received  the  injuries  which  resulted  in  his  death,  he  resided  at 
1402  Stebbino  avenue,  borough  of  Bronx,  city  of  New  York,  and 
waB  employed  as  a  machine  hand  by  Royal  Table  Company,  a 
corporation  engaged  in  the  manufacture  of  furniture,  with  a  plant 
and  place  of  business  at  146  Avenue  D.,  borough  of  Manhattan, 
city  of  New  York. 
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EOSKNBI^TT  V.   fiOTAL   TaBLB   Co. 


St«te  Induitrial  Commlsdcn 


On  said  date  while  Mendel  Soeenblstt  was  working  for  his 
employer  at  his  employer's  plant,  and  was  engaged  in  sawing  a 
piece  of  lumber  in  half,  one  of  the  halves  flew  back  and  struck 
him  in  the  abdomen,  causing  severe  contusions  of  the  abdominal 
wall  and  he  was  taken  to  Bellevue  Hospital  where  he  experienced 
severe  pain  and  vomiting  and  died  as  a  result  of  his  injurieB  and 
the  consequent  shock  therefrom  on  September  26,  1915. 

Hsidel  Rosenblatt  left  him  surviving  his  widow,  Eva  Kosen- 
blatt,  aged  fifty-seven  years,  the  claimant  herein,  and  no  child  or 
children  under  the  sge  of  eighteen  yeara 

The  compensation  payable  to  the  widow  should  in  ihe  interest 
of  justice  be  conunuted  to  one  lump  sum,  the  value  of  which  is  the 
sum  of  $1,563.25. 

Award  of  compensation  is  hereby  made  against  Royal  Table 
Ccanpany,  employer,  and  United  States  Fidelity  and  Guaranty 
Company,  insurance  carrier,  to  the  widow  of  Mendel  Rosenblatt, 
deceased  employee,  as  follows:  to  Eva  Rosenblatt,  widow,  aged 
fifty-sevrai  years,  at  the  rate  of  two  dollars  and  thirly-two  cents 
weekly  during  widowhood,  with  two  years'  compensation  in  one 
sum  upon  remarriage;  and  it  appearing  that  it  is  in  the  interest 
of  jastice  that  this  award  be  commuted  to  one  lump  sum,  the 
said  award  is  hereby  commuted  to  the  lump  sum  of  $1,563.25, 
the  same  to  be  immediately  paid  to  Eva  Rosenblatt,  and  the 
sum  of  tiiirty-nine  dollars  and  sixty-five  cents  is  hereby  further 
awarded  to  Eva  Rosenblatt  on  account  of  the  money  expended 
by  her  in  the  matter  of  die  funeral  and  burial  of  Uendel  Rosen- . 
blatt,  deceased. 


,dr,yGoogIe 


State  Dkpabtubnt  Rzfobts 


St«t«  InduaMal  Gommiauim 


In  the  Matter  of  the  Claim  of  HATTre  Robbiks  and  Minor  Chil- 
dma,  for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Elmer  Robhins,  against  the  DBLAWAaa, 
IiACKAWAKNA  AJTD  Westeen  Kailboad  Compant,  Employer 

Claim  No.  15773 

(Decided  March  1,  1916) 

InJinlM  iMdnd  by  Elmei  Bolibuis  lesnltiiiE  in  his  death  while  employed  aa 
a  track  labonr  by  the  Delaware,  Lackawanna  and  Weitem  Railroad 
Company. 

On  October  27,  1B15,  Elmer  Robbino,  b  track  laborer,  employed  by  the 
aaid  company  was  engaged  in  oiling  the  rails  on  the  weat  bound  main 
track  near  Lowman,  Chemung  county,  when  he  was  struck  by  a  paa- 
aoiger  train  and  accidently  killed.  Eia  average  weekly  wages  waa  the 
■am  of  nine  dollara  and  fifty-two  cents.    An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial 
Commission. 

Wallace  W.  Seely,  attorney  for  claimant 

A.  J.  McMahon,  attorney  for  employer. 

Bt  thk  Commission. — All  the  evidence  sabmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sioQ  makes  its  conclusions  of  fact,  ruling  of  law  and  award  as 
follows: 

On  October  27,  1915,  the  day  when  Elmer  Robhins  received 
the  injury  which  resulted  in  his  death,  he  resided  at  Lowman, 
Chemung  county,  K.  Y.,  and  w^a  employed  as  a  tradt  laborer  hj 
the  Delaware,  Lackawanna  and  Western  Railroad  Company,  a 
corporation  engaged  in  the  operation  of  a  railroad  as  a  common 
carrier  between  points  within  the  State  of  New  York,  aad  also 
between  points  within  the  State  of  New  York  and  points  in 
other  States. 
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KoBBiHS  V.  D.,  L.  &  W.  R.  R.  Oo. 


Bt*te  InduBtriftl  GcmmiMltn 


On  said  date  while  Elmer  Robbina  was  working  for  his 
employer  on  his  employer's  track  near  Lowraan,  Chemung  comity, 
N.  Y,,  and  was  engaged  in  oiling  the  rails  on  the  west  bound  main 
track  while  a  freight  train  was  going  east  on  tie  east  bound 
main  trark,  he  was  struck  by  a  passenger  train  coming  upon  him 
unexpectedly  on  the  west  bound  track  and  was  instantly  killed. 
At  the  time  of  the  accident  both  the  employer  and  employee  were 
engaged  in  interstate  commerce,  but  the  injury  to  Elmer  Robbina 
was  not  occasioned  by  any  negligence  attributable  to  his  empl<^er. 

Elmer  Robbins  left  him  surviving  his  widow,  Hattie  Robbina, 
aged  thirty-eight  years ;  his  daughter,  Verra  Robbins,  aged  seven- 
teen years ;  his  daughter,  Lcona  Robbins,  aged  fifteen  years ;  his 
son,  Harry  Robbins,  aged  thirteen  years;  his  daughter,  Laureen 
Robbins,  aged  eleven  years;  his  son,  Ezra  Robbins,  aged  eight 
years;  his  son,  Loraine  Robbina,  aged  five  years;  and  his  son, 
George  Hobbins,  aged  three  years,  the  claimants  herein,  and  no 
other  child  or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  tiie  Ddaware, 
Lackawanna  and  Western  Railroad  Company,  employer,  to  the 
widow  and  children  of  Elmer  Robbins,  deceased,  employee,  as 
follaws:  to  Hattie  Robbina,  widow,  aged  thirty-eight  years,  at 
the  rate  of  two  dollars  and  eighty-six  cents  weekly  during  widow- 
hood, with  two  years'  compensation  in  one  sum  upon  remarriage: 
and  to  Yerra  Robbins,  daughter,  aged  seventeen  years;  and  to 
Leona  Robbins,  daughter,  aged  fifteen  years;  and  to  Harry  Bob- 
bins, son,  aged  thirteen  years;  and  to  Laureen  Robbins,  daughter, 
aged  eleven  years;  and  to  Ezra  Robbins,  son,  aged  eight  years; 
and  to  Loraine  Robbins,  son,  aged  five  years;  and  to  George 
Robbins,  son,  aged  three  years,  at  the  rate  of  fifty  and  seven- 
tenths  cents  weekly;  each,  until  th^  shall  respectively  arrive  at 
the  age  of  eighteoi  years,  and  when  the  payments  to  any  of  the 
above  mentioned  children  shall  cease  for  any  reason,  the  pay- 
ments to  the  remaining  children  shall  be  proportionately  increased 
until  they  shall  each  receive  a  weekly  payment  of  ten  per  cent 
of  the  average  weekly  wage  above  mentioned:  and  to  Charles  E. 
Van  Buskirk  in  the  sum  of  se\'enty  dollars  for  his  services  in  the 
matter  of  the  funeral  and  burial  of  Elmer  Robbins,  deceased. 
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State  Defastubnt  Repokts 


State  IndiutrUl  Coramisalofi 


In  the  Matter  of  the  Claim  of  VincKirao  Pibcbntb,  his  Widow 
and  Son,  Dependmit  Father,  Mother  and  Brother,  respectively, 
for  Compensation  under  the  Workmen's  Compenaation  Law, 
for  the  death  of  BABTOLEUza  Pibcbntb,  against  Thb  Dei-a- 

WAEE,      LaCZAWAKNA      AND     WeBTEBN      RAIl.BOAn      COMPAHT, 

Employer 

Claim  No.  15761 

(Decided  MftTch  1,  1016) 

Injuries  received  by  Butolemea  Pigcente,  ■  trade  Uboier  employed  l>r  th* 
DeUwAie,  Lkckawanna  and  Western  Bailtoad  Company,  restUtiiiK  in  Ua 
death. 

On  June  19,  1915,  while  Bartolemea  Piscente  nas  at  work  for  hta 
employer,  the  said  railroad  company,  oh  a  track  laborer  on  the  main 
line  tracks  near  Corning,  N.  Y.,  with  others  of  a  gang,  he  got  under  a 
car  on  a  Bide  track  to  avoid  a  sudden  rain  storm.  A  freight  train  backed 
in  upon  the  siding  to  pick  up  the  car  under  wliich  Piscente  was,  when 
the  train  struck  the  car,  the  latter  running  over  Piscente,  killing  him 
instantly.  His  average  weekly  wage  was  the  sum  of  eleven  dollars  and 
fifty-four  cents.     An  award  was  made. 

Robert  W.  Bonjnge,  Chief  Counsel  to  State  Industrial 
Commission. 

A.  J.  McMahon,  attorney  for  eanployer. 

A.  Sandominick,  attorney  for  claimants. 

Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  June  19,  1915,  the  day  when  Bartolemes  Piscente  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  Coming, 
N".  Y.,  and  was  employed  as  a  track  laborer  by  the  Delaware 
Lackawanna  and  Western  Railroad  Company,  a  corporatitm 
engaged  in  the  operation  of  a  railroad  between  points  within  the 
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PiscBHTB  V.  J>.,  L.  &  W.  B,  R.  Co. 


8Ut«  Indiutrial  CmuuiMicMt 


State  of  !N'ew  York,  and  also  between  points  within  the  State  of 
Kew  York  and  points  in  other  States. 

On  aaid  date  at  about  8:30  a.  u.  while  Bartolemee  Fisc^ite 
was  working  for  his  employer  on  the  main  line  tracks  of  the  com- 
pany near  Coming,  N.  Y.,  with  a  gang  of  workmen  who  were 
engaged  in  ballasting  the  tracks,  a  rain  storm  came  up  and 
Piscente  and  several  others  of  the  gang  took  refuge  under  a  car 
which  was  standing  on  a  side  track.  At  about  that  time  a  west- 
bound frei^t  train  carrying  interstate  freight  backed  in  upon  the 
siding  to  pick  up  the  car  under  which  Piscente  was  located,  and  the 
frei^t  train  humped  into  the  car,  causing  the  car  to  run  over 
Piscente  and  instantly  kill  him.  The  work  which  Piscente  was 
doing  just  prior  to  going  under  the  car  was  ballasting  an  inter- 
state commerce  track  and  Piscente  was  to  return  to  that  work 
immediately  after  the  rain  storm  had  subsided.  The  employer 
and  employee  at  the  time  of  the  accident  were  engaged  in  intei^ 
state  commerce. 

Bartolemes  Piscente  left  him  surviving  no  widow  and  no 
child  or  children  under  the  age  of  eighteen  years,  but  he  left  him 
surviving  and  dependent  upon  bim  for  support  at  the  time  of  his 
death  his  father,  Vincenzo  Piscente,  aged  fifty-nine  years;  his 
mother,  Marianna  Lattaro  Piscente,  aged  fifty-one  years;  and  his 
brother,  Nazzareno  Piscente,  aged  eleven  years,  the  claimants 
herein. 

Award  of  compensation  is  hereby  made  against  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  employer,  to  the 
following  dependents  of  Bartolemes  Piscente,  deceased,  employee, 
to  Vincenzo  Piscente,  father,  aged  fifty-nine  years;  and  to 
Marianna  Lattaro  Piscente,  mother,  aged  fifty-one  years;  at  the 
rate  of  one  dollar  and  seventy-three  cents  weekly,  each,  during 
dependency;  and  to  Xazzareno  Piscente,  brother,  aged  eleven 
years,  at  the  rate  of  one  dollar  and  seventy-five  cents  weekly 
during  dependency,  hut  not  for  a  period  longer  than  until  he 
flhall  arrive  at  the  age  of  eighteen  years. 
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Statb  DEPARTUEtn'  Repobis 


Stkte  Industrial  CommiMion 


In  tiie  Ufatter  of  the  Claim  of  Timotht  Mubpht,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  agamst  Nsw 
Jebsbt  Asn  Nbw  Yoke  B&ilboad  Coufant,  Employer  and 
Self-Insurer 

Claim  No.  15940 

(Decided  March  1,  1916) 

Injnriea  receiTcd  by  Tbnotliy  Knrphy,  a  track  Ubotei  Brnployea  ^  tl» 
Hew  Jtxaty  and  New  York  Railroad  Company. 

On  November  10,  IQIC,  the  claimant,  Timothy  Murphy,  wtiile  employed 
aa  a  tra«k  laborer  in  the  maintenance  departmeot  of  the  Bald  railroad 
Bear  Bardoaia,  Rockland  county,  was  cutting  a  piece  of  a  rail,  when  a 
piece  of  Bteel  struck  him  in  the  eye,  neccMitating  the  removal  of  the 
right  eye.  His  average  weekly  wage  was  the  sum  of  ei^t  dollars  and 
sixty-flve  cents.     An  award  was  made. 

Eobert  W.  Bonjnge,  Cliief  Counsel  to  State  Industrial 
Commission. 

W.  S.  Throop,  attorney  for  employer. 

Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award, 
as  follows: 

On  November  16,  1915,  the  day  when  Timothy  Murphy 
received  his  injuries,  he  resided  at  West  Haverstraw,  N.  Y.,  and 
was  employed  as  a  trackman  in  the  maintenance  department  of 
the  New  Jersey  and  New  York  Railroad  Company,  a  corporation 
engaged  in  the  operation  of  a  railroad  as  a  common  carrier 
between  points  within  the  State  of  New  York,  and  also  between 
points  within  the  State  of  New  York,  and  points  in  other  States. 

On  said  date  while  Timothy  Murphy  was  working  for  his 
employer  on  his  employer's  railroad  track  about  one-quarter  of  a 
mile  south  of  Bardonia,  Rockland  county,  N.  Y.,  over  which 
track  run  cars  carrying  both  interstate  and  intrastate  commerce. 
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state  Indnatrial  Ccmmlaaiaa 


and  while  be  was  using  a  chisel  to  cut  a  piece  of  the  lail,  a  piece 
of  steel  flew  from  the  chisel  or  rail  and  struck  him  in  the  right 
eye,  causing  so  severe  an  injury  as  to  necessitate  the  removal  of 
the  right  eye. 

Award  of  compensation  is  hereby  made  against  New  Seraej 
and  New  Tort  Railroad  Company,  ranployer,  to  Timothy 
Murphy,  employee,  at  the  rate  of  6ve  dollars  and  seventy-aevwi 
cents  weekly,  for  the  period  of  128  weeks  from  November  18, 
1915,  for  the  loaa  of  Ids  right  ej«. 


In  the  Ifatter  of  the  Claim  of  Mast  Olabsuokt,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  for  the  death  of 
Joseph  Ci.ASXMOirr,  against  Ovm  DeCobs,  employer;  Massa* 
CHnssTTB  BoHDiHO  AND  iHBrnANCB  CoMPAjiT,  Insuraance 
Carrier 

Claim  No.  48 

(Dedd«d  Huch  2,  1«1«) 

InjniiM  TBcelved  by  JoMpti  Clareinoiit,  reiultlng  In  hU  dwtb,  wUto  emplored 
u  ■  Inmbemui  by  OrM  DeCou  it  Benson  Mlsei,  St.  Lawrence  connty. 
Od  July  3,  1B14,  Joeeph  Claremont,  while  employed  bs  a  lombennan 
by  hi!  laid  employer,  Ovid  DeCoHa,  at  Benson  Mines,  St.  Ijawrenee 
county,  he  waa  cutting  down  tzees,  wlien  a  falling  limb  Irom  a  tree  fell 
on  him,  fracturing  hig  hIcuII,  from  which  injury  he  died  the  same  day. 
Eii  average  weekly  wage  was  the  sum  of  seventeen  dollars  and  thirtyK>ne 
ctnite.    An  award  wae  made. 

Robert  W.  Bonynge^  Chief  Counsel  to  State  IJidnstrial 
Commission. 

Nellis  &  Nellis,  attorneys  for  employer  and  insnranoe  carrier. 

Bt  thb  CoiooBsioB-. — All  the  evidence  submitted  before  the 
CcnnmisBion  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conduaioDS  of  fac^  ruling  of  law,  and  award, 
as  foDowi: 
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On  July  8,  1914,  the  day  when  Joseph  ClKremont  received  the 
injuries  which  resulted  in  hie  death,  he  resided  at  Benson  Mines, 
St  Lawrence  eounly,  N.  Y.,  and  was  employed  as  a  lumberman 
by  Ovid  DeCoss  who  was  engaged  in  the  business  of  cutting  pulp 
wood  and  lumbering  at  Benson  Mines,  St  Lawrence  county, 
N.  Y. 

On  said  date  while  Joseph  Claremont  was  working  for  his 
employer  cutting  down  trees  on  a  tract  of  land  about  eight  miles 
from  Benson  Mines,  a  limb  from  a  tree  fell  upon  him  and  struck 
him  upon  the  shoulder  and  head  and  fractured  his  skull,  and  he 
died  by  reason  of  this  injury  later  the  same  day. 

Joseph  Claremont  left  him  surviving  and  dependent  upon  him 
for  support  at  the  time  of  his  death,  his  mother,  Mary  Claremont, 
aged  forty-seven  years,  the  claimant  herein,  and  no  widow  and  no 
child  or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  nude  against  Ovid  DeCoss, 
employer,  and  Massachusetts  Bonding  and  Insurance  Company, 
insurance  carrier,  to  Mary  Claremont,  depmident  mother  of 
Joseph  Claremont,  deceased  employee,  at  the  rate  of  two  dollars 
and  sixty  cents  weekly  during  such  dependency,  and  to  Joseph 
Claremont,  Sr.,  in  the  sum  of  fifty  dollars  on  account  of  money 
expended  by  him  in  the  matter  of  the  funeral  and  burial  of. 
Joseph  Claremont,  Jr.,  deceased. 


In  the  Matter  of  the  Claim  of  Qbobqe  F.  David,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  TowH 
Taxi  Company,  Inc.,  employer;  Lohdoh  Guakastkx  ahd 
Accident  Company,  Insurance  Carrier 

Claim  No.  24213 

(Decided  Hmrch  2,  1916) 

Iniarles  iccdTed  bjr  Georse  F.  David  in  the  dty  of  tlvm  ToTk  wUk  anploytd 
aa  a  taxicab  atarter  by  the  Town  Taxi  Companr,  Inc. 

On  October  26,   1B16,  the  claimant,  Oeorge  ?.  David,  while  employed 
aa  a  taxicab  starter  bj  hie  laid  employer,  the  Town  Taxi  Compuij,  lac. 
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wu  descending  the  step*  (d  a  hotel  at  Broadwaj  and  Et^ty-aLxth  street, 
Uanliattfiii,  to  respoiid  to  a  cab  call  when  he  slipped  on  a  rubber  mat, 
falling  down  the  steps  receiving  injuries  dtubling  bim  from  that  date 
to  the  8th  of  March,  1616,  and  on  that  date  h«  was  still  disabled.  He 
ia  now  entirely  disabled  from  working.  His  average  weekly  wage  waa 
the  sum  of  seventeen  dollars  and  serenty-nine  cents.    An  award  wait  made. 

Robert  W.  Bra^nge,  Chief  Counsel  to  State  Industrial 
Commission. 

B.  A.  H.  Smith,  attorney  for  employer  and  insurance  carrier. 

Mr.  Aaronson,  for  claimant 

Bt  the  Commission. —  This  claim  came  on  for  hearing  before 
the  State  Industrial  CommisBion,  at  its  office  No.  1  Madison 
avenue,  borough  of  Manhattan,  city  of  New  York,  on  January  6, 
1916,  February  10,  1916  and  March  2,  1916. 

After  this  claim  was  filed  with  this  Commission  a  report  of  an 
agreement  was  filed,  said  agreement  having  been  made  between 
the  employer  and  employee  for  the  payment  of  seven  weeks'  com- 
pensation. In  respect  of  this  award,  thirteen  weeks'  compensa- 
tion has  been  paid  to  the  claimant,  being  compensation  up  to 
February  9,  1916.  At  the  bearing  of  March  second  the  insurance 
carrier  objected  to  any  further  award,  which  proposed  award 
involved  four  weeks'  compensation,  and  gave  notice  of  his  inten- 
tion to  appeal  from  the  award  of  four  weeks'  made  on  that  date. 

All  the  evidence  submitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Commission  makes  its  conclusions 
of  facts,  ruling  of  law,  and  award,  as  follows: 

On  October  25,  1915,  the  day  when  George  F.  David  received 
his  injuries,  he  resided  at  l788  Amsterdam  avenue,  borough  of 
Manhattan,  city  of  New  York,  and  was  employed  as  a  tazicab 
starter  by  Town  Taxi  Company,  Inc.,  a  corporation  engaged  in 
the  operation  of  public  taxicabs.  The  said  company  had  a  stand 
in  front  of  the  Bretton  Hall  Hotel  at  Broadway  and  Eighty-sixth 
street,  borough  of  Manhattan,  city  of  New  York,  and  George  F. 
David  was  in  charge  of  that  stand,  and  his  duties  were  to  call 
Sun  Dmr.  Bkpt.—  Von  7  30 
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the  toxicabe  &b  the  ^ests  of  the  hotel  ordered  them,  and  to  assist 
the  ^ests  into  and  out  of  the  taxicaba.  If  pasaengers  had  bag- 
ga^  he  would  assiat  in  loading  or  unloading  the  same  into  or 
out  of  the  taii.  There  was  a  small  box  in  front  of  the  hotel 
which  he  used  for  the  purpose  of  keeping  his  records  and  in 
which  waa  installed  a  telephone.  This  box  was  a  few  atepa  up 
from  the  street 

On  said  date  at  about  9.15  a.  u.  while  David  waa  in  hia  box, 
an  indepmdent  taxicab  drove  up  to  the  door  and  blew  its  horn. 
He  opened  the  door  and  went  out  to  see  what  the  taxi  wanted 
and  slipped  on  a  rubber  mat  and  fell  down  the  ateps  and  thereby 
recmved  large  contusions  of  the  lower  lumbar  and  sacrum  r^on 
and  a  fracture  of  the  coccyx,  causing  an  enlarged  and  dilated 
left  kidney  and  dislocation  of  the  same,  disabling  the  said  David 
tram  the  date  of  the  accident  to  March  8,  1916,  and  on  that  date 
waa  still  disabled.  On  that  date  hia  condition  was  a  general 
neurosis  and  agitans,  and  this  disabled  him  from  working.  Before 
the  accident  David  had  some  tremor  but  the  same  ia  now  very 
marked  and  the  previous  condition  waa  aggravated  by  the  acci- 
dent.    David  ia  at  present  entirely  disabled  from  working. 

Award  of  compensation  is  hereby  made  against  Town  Taxi 
Company,  Inc.,  employer,  and  London  Guarantee  and  Accident 
Company,  insurance  carrier,  to  George  F.  David,  at  the  rate  of 
eleven  dollars  and  eighty-six  cents  weekly  for  a  period  of  sevente^i 
weeks  from  November  10,  1915  to  March  8,  1916,  and  the  caae 
is  hereby  contained  for  further  hearing. 
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la  tiie  Matter  of  the  Claim  of  Harby  Leiseb,  for  Compensation 
under  the  WorkmMi's  Compensation  Law,  against  Gbneeal 
Dbop  Fobob  Coupant>  Employer;  Casdaltt  Cokpaht  of 
A3CXBICA,  Insurance  Carrier 

Claim  No.  15058 

(Decided  March  S,  1910) 

InJniiM  lecelTed  by  Hany  I.eliei,  emplored  at  «  pieai  hand  bj  the  General 
Drop  Foige  Company  at  Bnfialo,  II.  Y. 

On  Jul7  13,  191S,  Harrf  L«ieer,  while  employed  by  the  Qeneral  Drop 
Forge  Company,  a  corporation  engaged  lo  the  manutacture  of  drop 
forging  in  BaJTalo,  wae  picking  up  a  forging  frora  the  floor  when  he  put 
hie  hand  on  the  side  of  the  prew  releasing  a  cut-off  which  came  together 
and  amputated  one  of  hia  flngerg  and  fractured  two  otherH,  one  of  which 
WBA  afterward  Decesaarily  atoo  amputated.  Hia  average  weekly  wage 
waa  the  sum  of  twelve  dollars  and  ninety-eight  cents.     An  award  wa» 


RobOTt  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Oomimssi(HL 

IVftuk  A.  .^derson,  attorney  for  employer  and  insurance 
carrier. 

Bt  thb  Coumissioit. —  The  employer  and  employee  had  sub- 
mitted to  the  Commission  a  report  of  an  agreement  calling  for  the 
payment  of  forty  weeks'  compensation  for  the  loss  of  the  fourth 
and  fifth  fingers  of  the  left  hand.  The  Conmiiasion  did  not 
approve  of  the  said  agreement,  but  made  the  following  findings 
and  award; 

On  July  13,  1915,  the  day  when  Harry  Leiser  received  his 
injuries,  he  resided  at  82  Peach  street,  Buffalo,  N.  T.,  and  was 
employed  aa  a  press  band  by  the  Oeneral  Drop  Forge  Company, 
a  corporation  engaged  in  the  manufacture  of  drop  forgings,  with  a 
Dlant  and  place  of  buainees  at  1738  Elmwood  avenue^  Buffalo, 
N.  T. 


,dr,yGoogIe 


State  Depasthbnt  Kbpobts 


State  InduBtrial   Cknnmission 


On  said  date  while  Hany  I^eiser  was  working  for  his  employer 
at  his  employer's  plant,  and  while  stooping  down  to  pick  up  a  forg- 
ing from  the  floor,  he  put  his  left  hand  on  the  side  of  a  press  and 
thereby  accidentally  released  a  cut  off  and  the  cut  off  came 
together,  and  he  received  thereby  an  amputation  of  one  of  the 
fingers  of  his  left  hand  and  a  fracture  of  the  second  and  third 
fingers  of  the  left  hand,  requiring  the  later  amputation  of  the 
third  finger.  The  injuries  to  the  second  finger  required  opera- 
tions on  that  finger,  by  reason  of  which  there  is  only  one-half  flec- 
tion of  that  finger,  which  is  a  permanent  deformity  and  has 
caused  the  permanent  loss  of  use  of  that  finger. 

The  average  weekly  wage  of  Harry  Leiser  was  the  sum  of 
twelve  dollars  and  ninety-eight  cents. 

It  appearing  that  it  is  in  the  interest  of  justice  that  this  award 
be  commuted  to  one  lump  sum,  the  value  of  the  said  award  is 
hereby  declared  to  be  tJie  sum  of  $605.50  as  of  January  31,  1916. 

Award  of  compensation  is  hereby  made  against  General  Drop 
Forge  Company,  employer,  and  Casualty  Company  of  America, 
insurance  carrier,  to  Harry  Leiser,  employee,  at  the  rate  of 
$8.65  weekly  for  a  period  of  seventy  weeks  for  the  loss  of  the 
second,  third  and  fourth  fingers  of  his  left  hand,  and  the  said 
award  is  hereby  commuted  to  one  lump  sum  in  the  amount  of 
$605.50,  tiie  value  of  tie  same  as  of  January  31,  1916,  the  same 
to  be  paid  immediately  by  the  employer  or  insurance  carrier,  less 
any  advance  payments  which  may  have  been  made  by  them  or 
either  of  them. 
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In  the  Matter  of  the  Claim  of  Sadib  J.  McNbill,  Alleged 
Widow,  for  Compensation  under  the  Workmen's  Compensation 
Law  for  the  Death  of  Thomas  J.  McNeill,  against  T.  Hooan  & 
SosB,  Inc.,  Employer;  ^tna  Life  Iksueancb  Company, 
Insurance  Carrier 

Claim  No.  70063 

(Decided  March  7,  1913] 

RtburliiK  of  a  claim  for  Injories  resulting  in  the  death  of  Thomaa  J.  He- 
Keill  where  the  tnaniage  of  claimant  to  the  deceased  is  a  qneatlon  of 
fact. 

It  appears  that  there  never  was  anj  ceremonial  Bmrriage  between 
ThomaB  J.  McKeill,  the  deceased,  and  Sadie  :t[RXeill,  the  ciaimant.  They 
lived  together,  however,  since  tiino  and  had  several  children,  all  o( 
whom  are  dead.  Claimant  admitted  that  the  relationship  between  them 
was  at  the  beginning  meretricious.  Held,  that  the  preanmption  was 
that  the  continuation  of  their  relationg  woe  of  the  same  nature.  His 
average  weekly  wage  was  the  sum  of  nineteen  dolUrg  and  four  cents. 
Award  denied. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

T.  C.  Jones,  attorney  for  employer  and  insurance  carrier. 

San  &  Eisner,  attorneys  for  claimantB. 

Ltott,  Commissioner. —  The  claimant  aska  compensation  on 
the  theory  that  she  was  the  wife  of  Thomas  J.  McNeill  who  died 
as  the  result  of  an  accident  received  February  20,  1915,  The 
claim  was  originally  denied  and  it  now  comes  up  on  an  applica- 
tion for  a  rehearing.  A  rehearing  has  been  had  and  considerable 
testimony  was  taken. 

There  was  never  any  ceremonial  marriage  between  the  deceased 
and  claimant,  though  they  lived  together  from  1900  and  had  bcp- 
eral  children,  all  of  whom  are  dead.  There  is  evidence  that 
deceased  introduced  claimant  as  his  wifo,  that  they  lived  together 
in  such  relations^  that  their  friends  and  neighbors  supposed  them 
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to  be  married.  This  wotild  be  sufficient  to  make  McNeill  liable  to 
tradespeople  for  claimant'e  bills  for  necessities,  but  it  does  not 
eetablisb  the  fact  of  a  comtnou-law  marriage,  especially  in  view  of 
claimanfs  admiesioD,  that  the  relationship  betwerai  them  was  at 
the  beginning  meretricious.  She  says  they  went  to  live  together 
as  man  and  wife  in  1900,  but  that  their  illicit  relations  began 
about  two  years  before.  Where  meretricious  relations  are  estab- 
lished between  a  man  and  a  woman  and  the  intercourse  continues, 
it  will  be  presumed  in  the  absence  of  proof  to  the  contrary  that  it 
continues  t<y  be  meretricious. 

In  Matter  of  Smith,  74  Misc.  Eep.  11,  the  court  said  a  man 
and  woman  may  deceive  their  relatives,  friends,  nei^bors  and  the 
public  generally  into  the  belief  that  they  are  husband  and  wife, 
but  they  must  not  themselves  be  deceived ;  and  the  force  of  declara- 
tions and  conduct  from  which  a  marriage  might  be  inferred  is 
entirely  destroyed  by  proof  that  the  man  and  woman,  in  the 
privacy  of  their  own  hearts,  did  not  ccansider  that  a  marriage  had 
been  had. 

In  Bates  v.  Bates,  7  Hiec.  Rep.  650,  the  court  said  under  the 
laws  of  this  State  a  marriage  may  be  thus  contracted  as  already 
stated,  but  it  must  be  a  marriage  per  verba  de  prwsenii  evidencing 
mutual  consent  to  immediately  become  husband  and  wife.  If,  as 
such,  it  is  clearly  established,  it  is  as  valid  as  any  otber.  But 
whenever  it  is  challenged  it  is  the  duty  of  the  courts  to  see  to  it 
that  the  proof  concerning  it  is  clear  and  convincing,  for  it  is  some- 
what improbable  that  any  two  persons  who  honestly  and  intelli- 
gently contemplate  an  immediate  marriage  should  not  enter  into 
it  in  some  form  which  renders  future  ccmtroverBy  omceming  the 
fact  of  marriage  almost  impossible. 

Judged  by  this  standard,  it  is  impossible  to  find  that  McNeill 
and  the  claimant  ever  contemplated  a  marriage  in  prtFserUi. 
Thus  the  claimant  testifies:  "  Q,  There  never  was  any  cere- 
monial marriage  either  by  a  minister  or  magistrate  of  any  kind ! 
A.  No,  sir.  Q.  Just  what  arrangement  was  made  betwewi  yon 
and  him  when  you  went  living  t<^ther?  What  did  he  say  to 
you  ?  A,  He  was  willing  to  marry  me,  I'll  admit  that  I  kept 
putting  it  off  until  it  was  too  late.     My  mother  died  only  a  yeu- 
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this  JdIj  past,  and  I  said  I  would  vait  until  another  jeai  and 
marry  him.  It  was  too  late,  he  got  killed,  Q.  Why  wonld  not 
he  marry  you  in  IdOO  ?  A.  I  just  told  yoo  I  kept  putting  it  off, 
same  as  lots  of  people.  Q.  Was  it  up  to  yon  or  himf  A.  Hy 
fault,  it  waa  not  his  fault ;  he  was  willing." 
I  advise  that  an  award  be  denied. 


Id  the  Matter  of  the  Claim  of  Gboboe  Bahkb,  for  C«npensation 
under  the  Workmm's  Campensation  Law  for  the  Death  of 
Harry  Banks,  against  Adams  Ezfkbbs  Coupaite',  Employer 
and  Self-Ioanrer 

Claim  Ka  299 

(Decided  Uareh  T,  1916) 

iDJnriM  ne«ired  iy  Rany  Buki  renltinE  in  Ub  death  while  empUyad  by 
Adama  Spinas  Compa&y. 

On  Augnat  6,  ISIG,  'Harry  Bauki,  Uie  deceoaed,  waa  in  the  emploj  of 
the  Adama  Expreaa  Company;  while  on  one  of  the  company'a  wagona  in 
conjunction  with  the  driver  attempted  to  ehift  a  part  of  the  load  whan 
a  box  fell  upon  him  and  he  was  thrown  to  the  pavement  receiving 
Injurlea  which  nanlted  in  hii  death  on  Aiignat  18,  1915.    An  award  waa 


Lton,  Commissioner. —  The  first  question  to  be  decided  in  this 
case  is  whether  the  death  of  Harry  Banks,  son  of  the  claimant, 
on  August  28,  1915,  was  due  to  an  injury  which  he  received  on 
August  sixth.  Harry  Banks  was  in  the  employ  of  Adams  Express 
Company  and  on  the  afternoon  of  August  6,  1915,  while  on  one 
of  the  wagons  of  the  express  company,  in  conjunction  with  the 
driver,  attempting  to  shift  some  of  the  goods  on  the  wagcoi  pulled 
a  box  over  upon  himself  and  was  thrown  to  the  side  of  the  wagon 
on  to  the  pavement  striking  his  head  in  such  wise  as  to  reduce 
him  to  semi-consciousness  and  cause  considerable  bleeding. 
Whether  or  not  the  Aull  was  fractured  does  not  appear  from  the 
evidcnc&  He  continued  with  the  wagon  for  an  hour  or  two  until 
the  close  of  the  day,  but  was  too  weak  to  do  any  hard  woi^     He 
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then  proceeded  to  hia  home,  where  he  was  found  to  be  in  a  very 
weak  condition.  He  kept  around  the  house  for  two  or  three  days 
and  thea  took  to  his  bed.  He  developed  a  very  hi^  temperature 
and  delirium  and  was  Bubeequently  removed  to  the  German  Hos- 
pital, where,  after  two  or  three  days,  he  died.  The  hospital  phy- 
sicians diagnosed  the  case  as  a  very  virulent  form  of  tyi^oid  fever, 
and  the  question  to  be  decided  is,  whether  he  died  from  ^fphoid 
fever  or  from  meningitis,  and  if  from  typhoid  fever,  whether  bis 
death  can  be  connected  in  any  wise  with  the  accident  It  is 
noticeable  that  the  physicians  who  first  attended  Banks  did  not 
diagnose  the  case  as  typhoid  fever,  but  that  his  uckness  was  the 
result  of  a  head  injury  which  there  is  no  doubt  he  received.  As  is 
not  unusual  in  such  cases  the  medical  testimony  is  irreconcilable, 
but  I  think  there  are  one  or  two  features  of  the  case  which  render 
it  fairly  easy  of  determination. 

It  seems-to  be  admitted  that  a  sever©  injury  to  the  head  would 
produce  meningitis  and  that  if  ihe  patient  died  from  meningitis 
it  is  sufficiently  connected  with  the  accident  to  make  the  case  com- 
pensatible,  under  the  definition  of  an  injury,  which  is  as  follows: 
"  Injury  and  personal  injury  mean  only  accidental  injuries  aris- 
ing out  of  and  in  the  course  of  employment  and  such  disease  or 
infection  as  may  naturally  and  unavoidably  result  therefrom." 

In  my  opinion  it  is  not  necessary  to  decide  between  the  conflict- 
ing opinions  of  the  physicians,  for  there  is  sufficient  in  the  case 
to  warrant  the  finding  that  even  thou^  death  was  due  to  ^rphoid 
fever,  it  was  accelerated  and  perhaps  produced  by  the  injury.  It 
seems  there  is  a  form  of  typhoid  fever  which  in  its  inception  is 
markedly  mild,  sometimes  known  as  walking  ty]^oid  ot:  ambu- 
latory tj^hoid  fever  and  that  a  person  may  be  afflicted  with  this 
for  some  days  without  knowing  it  until  the  period  <^  incubation 
has  passed,  when  it  becomes  more  virulent.  It  is  also  to  be 
noticed  that  Mr.  Banks'  injury  was  followed  by  an  immediate  and 
continuous  illness  which  became  more  virulent  frcon  day  to  day 
and  it  is  a  presumption,  I  think,  if  he  finally  died  from  tyi^oid, 
that  he  was  affiicted  with  liiis  mild  form  of  the  disease  when  the 
injury  happened  and  that  the  injury  was  sufficieot  to  hasten  it  to 
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its  fatal  cloBe.     Thus  Dr.  Hosher,  one  of  the  experts  ealled  hj  the 
ezpreee  company,  testiSes  as  followe: 

"  Commiseioner  Lyon :     You  have  heard  of  ihe  injury  which 
this  man  is  supposed  to  have  received  t 
"  Witness :     Yes,  sir. 

",Q.  Suppose  a  man  who  had  been  infected  with  ihe  tyi^oid 
genn  whieh  had  just  about  completed  its  period  of  incubation 
received  such  an  injury,  would  it  have  any  effect  on  him  i 

"A.  Assuming  he  had  typhoid  when  he  received  the  injoiy,  I 
would  say  that  it  would  likely  aj^avate  the  tyi^oid. 
"Q.  Considerably) 
"  A.  Yea,  sir. 

"  Commissioner  Mitchell :  That  would  be  because  his  power  of 
reeistance  was  reduced  ? 

"  Witness :  Yes,  air,  his  resistance  would  be  reduced  and  he 
would  not  be  able  to  withstand  the  infection.  On  the  other  band, 
a  man  might  have  ambulatory  typhoid  and  not  know  it,  and 
receive  an  injury  of  that  kind  from  weakneea,  but  if  he  received 
a  fracture  during  the  time  of  his  fever,  I  should  say  it  would  go 
against  his  chances  of  recovery." 

The  accident  having  been  clearly  established,  bearing  in  mind 
the  presumptions  provided  for  in  section  21  of  the  Compensation 
Law,  and  the  fact  that  his  delirium  and  death  followed  close 
upon  his  injury,  and  also  the  rather  elaborate  and  carefully  pre- 
pared memorandum  of  the  Commission's  own  medical  department, 
I  am  of  the  opinion  that  a  case  for  compensation  has  been  made 
out  on  ihe  ground  that  death  was  due  to  "  such  disease  or  infec* 
tiwi  as  may  naturally  and  unavoidably  result"  from  the  injury 
which  Mr.  Banks  received  twelve  days  before  his  death.  I  advise 
that  an  award  of  compensation  be  made  and  that  the  case  be 
placed  upon  tie  calendar  for  the  purpose  of  receiving  testimony 
as  to  the  dependency  of  the  father. 
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In  die  Matter  of  the  Claim  of  Sid^iet  Miubk,  for  Cksnpensatioii 
under  the  Workmen's  Compwisation  Law,  against  Wiij-iam  C. 
TtJBNBiu:,L,  Employer ;  EiirLOYBRs'  Liabiutt  Abscbaitcb 
CoBFOBATioir,  Ltd.,  Insurance  Carrier 

Claim  No.  5091 

(Decided  Marcb  7,  191«) 

QnMtion  u  to  wlMtber  the  imniance  caiiiei  is  liable  m  whethw  the  poli^ 
of  inaniance  waa  canceled. 

On  May  20,  1016,  the  claimant,  Sidney  Miner,  while  in  the  employ  of 
William  C.  Tumbull,  lUBtained  personal  injuries  and  there  Ii  no  quea- 
tion  aa  to  his  lieing  entitled  to  compensation.  The  qoeation  involved 
herein  la  whether  the  policy  of  iniurance  issued  to  Tumlnill  by  the 
inaurance  carrier  had  been  canceled.  Thia  policy  waa  issued  on  the  14th 
of  July,  1B14,  to  run  for  one  year  until  July  14,  1916.  At  the  time 
of  the  accident  the  premium  was  past  due  and  had  not  i>een  paid.  The 
company  attempted  to  cancel  the  policy  for  this  reason  but  it  agraea 
tiiat  notice  of  cancellation  had  never  been  received  by  lumbulL  An 
award  waa  made. 

Ltok,  Commiesioner. —  The  claimant  was  injured  while  in  the 
employ  of  William  C.  Turnbull  on  the  20th  day  of  May,  1915. 
There  ia  no  doubt  but  that  the  claimant  is  entitled  to  compensa- 
tion. The  only  question  is  whether  the  Employers'  Liability 
Assurance  Corporation,  Ltd.,  is  liable  as  insurer  or  whether  they 
succeeded  in  cancelling  the  policy  of  insurance  issued  to  Tum- 
bull on  the  14th  day  of  July,  1914,  to  run  for  one  year  until 
July  14,  1915. 

The  insurance  carrier  attempts  to  raise  the  question  of  thia 
Commission's  juripdiction  to  pass  upcm  the  question  at  all.  The 
claim  made  by  the  company  would  seem  to  resolve  itself  into  the 
proposition  that  if  the  insurance  company  denies  that  it  is  an 
insurer,  the  Commission  is  ousted  of  all  jurisdiction  and  that 
practically  every  case  coming  before  the  Commission  could  thus 
lie  taken  out  of  the  Commis.'iion's  hand  and  transferred  to  a  court 
of  law  OT  equity.    Thus  the  insurance  carrier  says  in  its  brief: 
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"  The  statate  males  specific  proTision  for  penalties  which  the 
employw  diall  suffer,  if  he  is  not  insured,  and  the  only  queatiwi 
which  the  Commission  may  consider  ia  whether  the  employer  can 
prove  that  he  has  a  policy  of  insurance  and  if  not,  then  to  impoae 
the  penalties  prescribed  by  law." 

This  would  seem  to  put  the  Commission  in  this  anomalous 
position:  When  the  insurance  carrier  claims  that  the  pcdicy  is 
not  hinding  an  award  can  only  be  made  against  the  employer. 
The  Commission  may  then  sue  the  employer  to  recover  the  penal- 
ties pnttdng  itself  on  record  a&  acquiescing  in  the  insurance  car- 
rier's position  and  leave  the  question  whether  the  nnployee  is 
protected  by  insurance  to  be  tried  out  in  a  court  of  law  where 
neither  the  employee  nor  the  insurance  company  is  represented. 
If  this  be  the  l^al  situation  then  the  compensation  act,  instead 
of  being  (me  which  insures  payment  to  an  injured  employee  with- 
out legal  proceeding  and  without  expense  to  him,  would  seem  to 
be  entirely  defeated  and  every  compensation  case  mi^t  be  turned 
into  a  law  suit.  It  aeems  to  me  that  this  is  contrary  to  the  whole 
spirit  of  the  Compensation  Law:  Horeover,  in  my  opinion,  it 
is  qtecifically  contrary  to  the  provisions  of  subdivision  1  of  section 
M  of  the  act,  which  is  as  follows : 

"  Section  54.  The  Insurance  C<Mitract. —  1.  Si^t  oi  recourse 
to  the  insurance  carrier.  Every  policy  of  insurance  covering  the 
liability  of  the  employer  for  compensation  issued  by  a  stock  com- 
pany <Nr  by  a  mutual  association  authorized  to  transact  workmen's 
Cfflnpensation  insurance  in  this  State  shall  contain  a  provision  set- 
ting forth  the  rif^t  of  the  commission  to  enforce  in  tLa  name  of 
the  people  of  the  State  of  New  York  for  the  benefit  of  the  person 
entitled  to  the  C(Hnpensation  insured  by  the  policy  either  by  filing 
a  separate  application  or  by  making  the  insurance  carrier  a  party 
to  the  original  application,  the  liability  of  the  insurance  carrier  in 
whole  or  in  part  for  the  payment  of  such  compensation ;  provided, 
however,  that  payment  in  whole  or  in  part  of  such  compensation 
by  either  the  employer  or  the  insurance  carrier  shall  to  the  extent 
thereof  be  a  bar  to  the  recovery  against  the  other  of  the  amount 
so  paid." 


,dr,yGoogIe 


State  Dxpastment  Refobts 


St«te  Industrial  Commisa 


The  provision  of  the  compensation  act  for  8  review  of  this 
Commieeion's  rulings  would  Beem  to  give  the  insurance  carrier 
sufficient  protection  against  improper  awards. 

The  claim  of  the  insurance  carrier  therefore  that  the  Conuma- 
aion  has  not  jurisdiction  is  overruled. 

There  remains  to  decide  whether  the  insurance  company  has 
shown  that  it  succeeded  in  canceling  the  policy  of  insurance  issued 
to  Mr.  Tumbull.  It  appears  that  Mr.  Tumbnll  did  not  in  fact 
pay  the  premium  on  the  policy.  His  explanation  of  it  is  that 
he  drew  a  check  for  the  premium  but  for  some  reason  the  check 
instead  of  being  sent  was  folded  into  the  policy  of  insurance  and 
put  away,  and  he  did  not  actually  find  that  the  premium  was  not 
paid  until  long  afterwards,  probably  not  until  aft«r  the  accident 
happened.  In  any  event,  he  admits  that  when  the  accident  hap- 
pened the  premium  had  not  been  paid.  On  the  25th  trf  Novem- 
ber, 1914,  the  company  attempted  to  cancel  the  policy  for  non- 
pa^-ment  of  premium  and  mailed  a  notice  of  intention  to  cancel, 
to  become  effective  on  the  fifth  day  of  the  following  December. 
This  notice  was  probably  mailed  to  2452  Third  avenue.  New  Yoit 
city,  the  address  given  in  the  policy  of  insurance^  I  say  it  was 
probably  mailed  —  I  do  not  find  from  the  evidence  that  there  is 
common  law  proof  that  such  is  the  fact.  In  any  event,  Mr.  Turn- 
bull  denies  that  he  ever  received  it  Inasmuch  as  the  mailing  of 
this  notice  did  not  conform  to  the  statute,  in  being  registered,  it 
cannot  be  held  as  matter  of  law  to  have  accomplished  the  purpose 
of  canceling  the  policy  of  insurance.  Under  tiie  circumstancee^ 
the  mailing  imregistered  would  at  best  be  only  presumptive  proof 
that  it  was  received  and  ilr,  TumbuU's  statement  that  he  did  not 
receive  it;  that  if  it  had  been  received  it  would  be  amtnig  bis 
letters  and  that  after  searching  his  letters  he  could  not  find  it,  is 
sufficient  to  overcome  the  presumption.  The  company,  on  the 
fifth  of  December,  the  day  when  the  prior  notice  was  to  become 
effective,  mailed  to  Mr,  Tumbnll,  by  registered  mail,  a  notice 
calling  his  attention  to  the  fact  that  their  prior  notice  became 
effective  on  that  data  This  letter  also  Mr.  Tumbull  denies  hav- 
ing received.     It  seems  that  it  was  actually  received  1^  his 


,dr,yGoogIe 


COHTKAVATTO  ff.  SfOONBS  &  SoiT,  iNa . 


State  Industrial  Commissioii 


brother  but  Mr.  TurnbuU  denies  that  it  reached  him.  While  it 
is  probable  that  if  this  method  of  giving  ilr,  TurabuU  notice  had 
becD  used  in  giving  the  original  notice  of  November  twenty-fifth, 
it  would  have  accomplished  the  cancellation  of  the  policy  whether 
received  or  not  I  cannot  find  that  it  had  that  effect  in  the  present 
case,  because  it  was  not  the  notice  of  intention  to  cancel  but  only 
a  notice  calling  attention  to  a  prior  notice  and  its  effect.  If  Mr. 
TumbuU  had  received  this  latter  notice  he  might  very  well,  if  he 
had  been  properly  advised  aa  to  the  law,  have  taken  the  position 
that  because  the  prior  notice  had  not  been  properly  sent  the  second 
notice  was  of  no  effect.  In  my  opinion  the  attempts  to  cancel  the 
policy  in  this  case  did  not  succeed.  An  insurance  company  which 
has  issued  a  policy  of  insurance  can  succeed  in  escaping  liability 
under  it  on  the  ground  of  cancellation  only  by  proof  that  they 
followed  the  statutory  method  literally  or,  at  least,  if  this  is  not 
done,  that  the  statutory  notice  was  in  fact  received  by  the  insured. 
I,  therefore,  advise  an  award  both  against  the  employer  and  the 
insurance  carrier. 


In  the  Matter  of  the  Claim  of  Angblo  Conteafatto,  Dependent 
Father,  for  Compensation  under  the  AVorkmen'?  Compensation 
Law  for  the  Death  of  Samcel  Contrafatto,  Otherwise  Known 
as  Labobio  Contbafatto,  against  Allen  N.  Spookee  &  Sow, 
Iwc,  Employer;  Casdaltt  Company  of  Amebica,  Inaurance 
Carrier 

Claim  No.  309 

(Decided  March  8,  1916) 

Death  of  Sanuiel  Coatrafatto  by  diawDing  while  employed  aa  a  night  watdi- 
man  hy  Allen  N.  Spooner  Jc  Son,  Inc.,  contracting  engineeia. 

On  August  30,  I9I5,  the  deceased,  Samuel  ContTSifatto,  while  employed 
bj  A.  N.  Spooner  t  Son,  Inc.,  at  the  city  of  New  York  as  a,  niglit  watch- 
man, was  watching  a  boat  belonging  to  his  employer  at  the  foot  of 
Bladcwell  street,  Astoria,  New  York  city.  He  was  last  seen  on  August 
30,  191S,  about  8  p.  ic.  The  next  morning  liis  clothes  wer^  foun^  and 
on  September  Arat  his  body  was  dlticorcrcd  lloating  in  the  East  river. 
His  death  was  caused  hy  drowning.  His  average  weekly  wage  was  tha 
mm  «I  ten  dollars  and  ten  cents.     An  award  was  made. 
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Eobert '  W.  Bonynge,  Chief  Comisel  to  State  Industrial 
Cmuniflsion. 

Lyman  A.  Spalding,  attorney  for  employer  and  insurance 
carrier. 

G.  Fara-Fomi,  Royal  Coneul-General  of  Italy  at  New  YoA, 
for  daimant. 

By  thb  Commisbigit. —  On  August  30,  1915,  the  day  when 
Samuel  Contrafatto  was  drowned,  he  resided  at  15  Amity  street, 
Flushing,  L.  I.,  and  was  employed  as  a  ni^t  watehman  by  Allen 
N.  Spooner  &  Son,  Inc.,  a  corporation  engaged  in  the  business  of 
contracting  engineers,  with  a  place  of  business  at  Pier  11,  North 
river,  borough  of  Manhattan,  city  of  New  York.  At  the  time  of 
Contrafatto's  death  he  was  watching  a  boat  belonging  to  his 
employer  stationed  at  the  foot  of  Blackwell  atreet^  Astoria,  New 
York  city. 

Contrafatto  was  last  seen  on  August  thirtieth  at  about  8  p.  it 
by  the  captain  of  the  boat  He  had  come  to  work  at  4.S0  p.  u. 
of  that  day.  At  7.30  a.  m.  of  August  thirty-first  his  street  dothes, 
watch  and  papers  were  found  aboard  the  boat,  and  on  September 
first  bis  dead  body  was  found  by  the  police  erf  Long  Island  City 
in  tiie  waters  of  the  East  river.  In  his  hand  was  clenched  a  pipe 
which  he  had  used  for  the  purpose  of  smoking  tobacco.  His 
death  was  caused  by  drowning. 

The  average  weekly  wage  of  Samuel  Contrafatto  was  the  sum 
of  ten  dollars  and  ten  centsi 

Samuel  Contrafatto  Wt  him  surviving  and  dependent  upim 
him  for  support  at  the  time  of  his  death,  his  father,  Angelo  C<hi- 
trafatto,  aged  seventy  years,  and  no  widow  or  child  <^  children 
under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against  Allen  N. 
Spooner  &  Son,  Inc.,  employer,  and  Casualty  Company  of 
America,  insurance  carrier,  to  Angelo  Contrafatto,  aged  seventy 
years,    dependent    father    of    Samuel    Contrafatto,    deceased 
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employee,  at  the  rate  of  $1.61%  weekly  during  dependoicy;  and 
to  Tlunnafl  F.  Kennedy,  undertaker,  in  the  sum  of  $100,  on 
account  of  the  expenses  for  the  burial  of  Suaueil  Contrafatti^ 
deceased. 


In  the  Hatter  of  the  Claim  of  Trajhy.  Moquin  and  Aitita  MoQUHf, 
Father  and  Hothar  Eeepectively  of  Frank  Moquin,  Jr.,  for 
Compensation  under  the  Workmen's  Compensation  Law  for  the 
Death  of  Frank  Moquin,  Jr.,  against  Robbsok  Peoobbb  Com- 
pany, Inc.,  Employer;  Aubbioajt  Mdttjai.  CoMPBSSATioir 
iHSDttAHOB  CoMPAWT,  Insuraoc©  Carrier 

(Mm  No.  16081 

(DMld«d  Iforch  8,  lOie) 

Injiiiiei  nMired  1ty  Frank  Hoqnln,  Jr.,  tMolting  1b  Ui  death  vUle  emploTed 
by  Bobeion  Proc«M  Company,  Inc.,  at  Ausable  Fork*,  If.  T. 

On  June  9,  1915,  Frank  Moquin,  Jr.,  while  emplo7ed  bj  tbe  Bobeaon 
FroceM  Company,  Inc.,  a  corporation  engaged  in  the  biuineM  of  manu- 
facturing  glutrin  and  in  the  utilization  of  waste  tulflta  liquor  at 
&vaab1e  Forka,  K.  Y.,  and  was  in  the  dome  of  a  tank  car  on  a  railroad 
tiding  at  hU  employer's  plant  and  waa  painting  the  lame  when  an 
Bzplo^n  occurred  in  the  tank  and  Moquin  rastainad  injariea  from 
which  he  died  on  June  23,  1916.  HU  aTerage  weekly  wage  waa  the  mm 
of  tea  dollar*  and  ten  centa     An  award  was  made. 

Robert    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
Com 


H.  F.  Norr,  attorney  for  employer  and  insurance  carrier. 

Weed,  Conway  &  Cotter,  attorneys  for  claimants. 

By  thb  Commission. —  On  June  9,  1916,  the  day  when  Frank 
Moquin,  Jr.,  received  the  injuries  which  resulted  in  his  death,  be 
resided  at  Olintonville,  N.  Y.,  and  was  employed  by  Bobeaon 
Process  Company,  a  corporation  engaged  in  ihe  business  of  manu- 
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factoring  glutrin  and  in  ihe  utilization  of  waste  salfite  liquor, 
with  a  plant  and  place  of  businees  at  AuBable  Forks,  N.  Y. 

On  said  date  while  Frank  Moquin,  Jr.,  was  working  for  his 
employer  at  bis  wnplojer's  plant  and  was  in  the  dtHne  of  a  tank 
ear  on  a  railroad  siding  at  the  plant  engaged  in  painting  the 
same,  an  explosion  occuired  from  unknown  causes  in  the  tank  car 
-and  Koquin  was  thrown  about  fifteen  feet  in  the  air,  falling  on 
the  ground.  His  left  leg  was  broken  above  the  ankle  and  he  was 
badl;  burned  about  the  neck,  head,  arms,  rectum  and  lower  le^ 
bj  reason  of  which  injuriee  he  died  on  June  23,  1915. 

Frank  Moqnin,  Jr.,  left  him  surviving  and  dependent  upcm 
him  for  support  at  the  time  of  his  death,  his  mother,  Anna 
Hoquin,  aged  fifty-two  years,  one  of  the  claimants  herein,  and  no 
widow  or  child  or  children  under  the  age  of  ei^teen  years.  The 
father  of  Frank  Moquin,  Jr.,  was  not  dependent  upon  Frank 
Moquin,  Jr.,  at  the  time  of  the  said  accident 

The  claim  of  Anna  Moquin,  mother  of  Frank  Moquin,  Jr., 
deceased,  comes  within  the  provisions  of  chapter  67  of  the  Con- 
solidated Laws,  being  chapter  816  of  the  Laws  of  1913,  as 
r^enacted  and  amraided  by  chapter  41  of  the  Laws  of  1914,  and 
amended  by  chapter  316  of  the  Laws  of  1914,  and  as  further 
amended  by  the  Laws  of  1915,  known  as  the  Workmen's  Compen- 
sation Law;  and  the  claim  of  Frank  Moquin,  father  of  Frank 
Moquin,  Jr.,  deceased,  does  not  come  within  the  provisions  of 
chapter  67  oi  the  Consolidated  Laws,  being  chapter  816  of  the 
Laws  of  1913,  as  re-enacted  and  amended  by  chapter  41  of  the 
Laws  of  1914,  and  amended  by  chapter  316  of  the  Laws  of  1914, 
and  as  further  amended  by  the  Laws  of  1916,  known  as  the  WoA- 
men's  Compensation  Law. 

The  average  weekly  wage  of  Frank  Moquin  was  the  sum  of  ten 
dollars  and  ten  cents. 

Award  of  compensation  is  hereby  made  against  Robeson  Process 
Company,  employer,  and  American  Mutual  Compensaticu  Insnr- 
anoe  Company,  insurance  carrier,  to  Anna  Moquin,  aged  fifty-two 
years,  mother  of  Frank  Moquin,  Jr.,  deceased  employe^  at  the 
rate  of  one  dollar,  fifty-one  and  one  half  cents  weekly  during 
dependency. 
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The  claim  of  Frank  Moquin,  aged  forty-seven  yesira,  father  of 
Frank  Hoquin,  Jr.,  deceased  employee,  against  Robeson  Process 
Company,  employer,  and  American  Mutual  Compensation  Insur- 
ance Company,  insurance  earner,  is  hereby  denied  for  the  reason 
that  be  was  not  dependent  upon  Frank  Moquin,  Jr.,  at  the  time  of 
said  accident 


In  the  Matter  of  tiie  Claim  of  TnouAS  Mabtiit,  for  Compensation 
nnder  the  Workmen's  Compensation  Law,  against  Koff  Undeb- 
WBAB  Company,  Employer;  Thb  T&atelebs  iNflOKANCB  Com- 
PAiTT  OF  Habtfokd,  I&surance  Carrier 

Claim  No.  14640 

(Decided  March  S,  1»16) 

Afreammit  iMtwean  claimant  and  employer  submitted,  «•  to  rate  of  compen- 
aation— agreement  disallowed. 

On  June  11,  1S16,  Thomas  Martin,  the  claimant,  while  employed  by 
the  Roff  Underwear  Company  at  Cohoes,  N.  Y.,  as  a  spinner,  was  passing 
between  two  roachiues  when  he  slipped  and  his  left  band  was  injuri'd 
by  getting  into  the  geaiing  of  one  of  the  machines.  His  average  weekly, 
wage  was  the  sum  of  thirteen  dollars  and  forty-six  cents.  An  award 
waa  made. 

fiobert  W.  Bonyng^  Chief  Coonsel  to  State  Industrial 
Commission. 

Roeendale,  Hessberg,  Dugan  &  Haines,  attorneys  for  employer 
and  insurance  carrier. 

Dennia  S.  Dawson,  attorney  for  claimant 

Bt  the  Cohhissioit. —  The  employer  and  employee  had  sub- 
mitted to  the  Commission  for  approval  an  original  report  of  agree- 
ment calling  for  the  payment  of  169  weeks'  compensation  at  the 
rate  of  eight  dollars  and  ninety-seven  cents  per  week  for  the  loss 
of  tie  thumb  and  the  first  three  fingers  o£  the  left  hand.  This 
agreemoit  was  not  approved  by  the  Commissioa,  and  the  following 
findings  and  award  were  made: 
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On  Jiinc  11,  1916,  the  day  when  Thomaa  Martin  received  his 
injiirips,  ho  resided  at  16  Reservoir  street,  Cohoea,  N.  Y.,  and 
was  employed  aa  a  spinner  by  EofE  Underwear  Company,  a  cor- 
poration engaged  in  the  manufacture  of  cotton,  wool  and  worsted 
Bweatei-8,  with  a  plant  and  place  of  business  at  IS  Kems^i  street, 
Cohoes,  Albany  comity,  N.  Y. 

On  said  date  while  Thomaa  Martin  was  working  for  his 
employer  at  his  employer's  plant,  and  while  he  was  passing 
between  two  machines  his  foot  slipped  on  ihe  oily  surface  of  the 
fioor  and  his  left  hand  went  into  the  gearing  of  one  of  the  machines, 
severely  crushing  his  thumb  and  fingers  of  one  hand,  requiring 
the  later  amputation  of  part  thereof,  by  reason  of  which  injuries 
Thomas  Martin  has  permanently  lost  the  nse  of  his  left  hand. 

The  average  weekly  wage  of  Thomas  Martin  waa  the  aimi  of 
thirteen  dollars  and  forty-six  cents. 

Award  of  compensation  is  hereby  made  against  Roff  Underwear 
Company,  employer,  and  the  Travelers  Insurance  Company,  insur- 
ance carrier,  to  Thomas  Martin,  ^nployee,  at  the  rate  of  eight 
dollars  and  ninety-seven  cents  we^ly,  for  a  period  of  244  weeks, 
banning  June  11,  1915,  for  the  equivalent  of  tlie  loss  of  his  left 
hand. 


In  ihe  Matter  of  the  Claim  of  John  Pibtha,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Johk  J. 
Mdbdteb,  Employer ;  Znnicu  Gbhebal  AccmEUT  akd  Liabil- 
iTT  InsuBANCB  CoMPANT,  lusurauce  Carrier 

Claim  No.  30033 

(Decided  March  9,  1916) 

Iii)iiiiM  ncrired  by  John  Pietlia  vrtiOe  emploftd  tm  «  bntdier  b;  John  J. 
Hnrdtei,  k  retail  bstcber  in  the  city  of  Hew  Yoik. 

On  November  2S,  1015,  while  John  Pietha  was  employed  Be  ft  butcher 
by  John  J.  Murdter,  he  was  grinding  some  chopped  meat  in  a  hand 
grinder  and  caught  hla  left  hand  in  the  chopper  sustaining  Injuries 
nBoeasitating  the  amputation  of  part  of  the  flngers  of  said  hand.  His 
average  weekly  wage  was  the  auin  of  twenty  dollars  and  nineteen  cents. 
An  awud  waa  made. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Valentine  Ahem,  attorney  for  employer  and  insurance  carrier. 

By  THB  CouMissioiT. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  ccnaidered,  the  Commis- 
sion makea  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows ; 

On  November  29,  1915,  the  day  when  John  Pietha  received 
his  injuries,  he  resided  at  1492  Second  avenue^  borou^  of  Man- 
hattan, city  of  New  York,  and  was  employed  as  a  butcher  by 
John  J.  Hurdter,  who  was  engaged  in  the  huainees  of  retail 
butcher,  with  a  place  of  business  at  402  East  Seventy-eighth 
street,  borou^  of  Manhattan,  city  of  New  York. 

On  said  date  while  John  Pietha  was  woriiing  for  his  employer 
in  his  employer's  store,  and  was  grinding  some  chop  meat  in  a 
hand  grinder  for  the  purpose  of  delivering  the  same  in  a  chopped 
condition  to  a  purchaser  then  in  the  store,  and  while  be  was  turn- 
ing the  handle  with  one  hand  and  pushing  the  meat  into  the  chop- 
per with  the  other  hand,  he  caught  the  middle  finger  of  bis  left 
hand  in  the  chopper  and  the  terminal  [^alange  of  that  finger  was 
thereby  amputated  and  the  finger  sufficiently  bruised  beyond  that 
phalange,  requiring  the  later  amputaticn  of  more  than  on&half 
of  the  second  phalange  of  that  finger. 

The  average  weekly  wage  of  Jt^n  Pletba  was  the  sum  of 
twenty  dollars  end  nineteen  cents. 

Award  of  compensation  is  hereby  made  against  J<An  J. 
Murdter,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  John  Pietha,  employee, 
at  the  rate  of  thirteen  dollars  and  forty-six  cents  weekly,  for  a 
period  of  thirty  weeks,  beginning  November  29,  1916,  f<ff  the  loss 
of  the  middle  finger  of  his  left  hand. 
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In  the  Matter  of  the  Claim  of  Frank  Naeo,  for  Compensation 
under  the  Workmen's  Compeiisation  Law,  against  Rueckueim 
Bbos.  &  Eckstein,  Employers;  Lokdom  Guabantbb  and 
Accident  Company,  Inaiiraiice  Carrier 

Claim  Ko.  4472 

(Decided  March  0,  1016) 

ItiJnrlM  receired  hr  Frank  Naro  iriille  emplored  as  a  hslper  in  a  candj 
factory  in  the  dty  of  Hew  Yaik. 

Od  May  26,  1915,  whiJe  Frank  Naro  was  employed  &■  a  helper  in  a 
candy  factory  operated  by  Rueckheim  Bros.  &  Eckstein,  a  partnership 
engaged  in  the  manufacture  of  candy  in  the  city  of ,  Ken  York,  he 
attempted  to  pick  something  up  from  the  floor  near  a  conveyor  when  his 
foot  slipped  and  bis  left  forearm  was  caught  in  the  conveyor.  He 
received  InjurieB  disabling  him  from  work  until  October,  1915.  Hie 
average  weekly  wage  was  the  sum  of  seven  dollars  and  sixty-nine  cents. 
An  award  was  made. 

Robert  W,  Bonynge,  Chief  Coimflel  to  State  Indnstrial 
Commiasiou. 

William  Butler,  attorney  for  eimployer  and  insurance  carrier, 

Bt  the  Coumissioh. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  May  26,  1915,  tiie  day  when  Frank  Naro  received  his 
injuries,  he  resided  at  217  East  One  Hundred  and  Ninth  street, 
borough  of  Manhattan,  city  of  New  York,  and  was  employed  as  a 
helper  in  a  candy  factory  by  Rueckheim  Bros.  &  Eckstein,  e 
partnership  engaged  in  the  business  of  manufacturing  candy,  with 
a  plant  at  Forty-first  street  and  Second  avenue,  borough  of  Brook- 
lyn, city  of  New  York. 

On  said  date  while  Frank  Naro  was  working  for  his  employer 
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at  his  emplojer's  plant,  he  stooped  near  a  eoaveyor  to  pick  up 
eomething  from  the  floor  and  slipped,  and  his  left  hand  and  fore- 
arm was  caught  in  the  conveyor,  thereby  receiving  a  laceration  of 
the  left  forearm  and  fracture  of  the  ulna.  On  about  September 
first  an  infection  had  set  in  in  the  little  finger  which  became  very 
severe  and  required  an  amputation  of  the  three  phalanges  of  that 
finger  on  that  date^  By  reason  of  the  injuries  o^er  than  the  said 
amputation,  Nan>  w&a  disabled  from  working  until  the  13th  day 
of  October,  1915,  on  which  date  he  resumed  work. 

The  average  we^ly  wage  of  Frank  Naro  was  the  sum  of  seven 
dollars  and  sixty-nine  cents. 

Award  of  ctHnpensation  is  hereby  made  against  Rueckheim 
Bros.  &  Eckstein,  employers,  and  Loudon  Guarantee  and  Accident 
Company,  insurance  carrier,  to  Frank  Naro,  employee,  at  the  rate 
of  five  dollars  and  thirteen  cents  weekly  for  a  period  of  eighteen 
weeks  from  June  9,  1915,  for  disability  arising  through  the 
injuries  other  than  the  amputation  of  the  little  finger,  and  for  a 
further  and  subsequent  period  of  fifte^a  weeks  for  the  loss  of  the 
little  finger  of  the  left  hand. 


In  the  Matter  of  the  Claim  of  Louis  Tamin,  for  Compensation 
under  the  Wotimen's  Compensation  Law,  against  Habbis 
Raincoat  House,  Employer ;  Zurich  Qbmeral  Accidbnt 
AMD  LiABnjTY  Insdbance  Compant,  Insurance  Carrier 

Claim  Ko.  7630 

(Decided  lurch  9,  1916) 

Injnriea  received  by  Lonia  Tamin,  a  porter  employed  by  Harris  Kaineoat 
Hoiue,  a  corporation  engaged  in  the  nunnfactnre  of  raincosti  in  the  dty 
.of  New  York. 

On  June  17,  1915,  Louis  Yamin,  the  claimant,  while  employed  by  the 
Harris  JUincoat  House,  as  a  porter,  was  driving  a  nail  into  a  rase  of 
goods  when  he  struck  his  right  hand  with  the  hammer,  causing  a  wound 
which  hecame  infected,  the  infection  subsequently  spreading  into  the 
hand.  His  average  weekly  wage  was  the  sum  of  five  dollars  and  seventy- 
sevan  eenta.    An  award  was  made. 
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Robert  W.  Bonynge,  Chief  Connsd  to  State  InduBtrial 
ComiuiBsioiL. 

Valentine  Ahem,  attorney  for  employer  and  inauranc©  carrier. 

Bt  thb  Commibbion. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  (xmsidered,  the  CcNDomie- 
eion  makes  its  cfrnduaions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  June  17,  1916,  the  day  when  Louis  Yamin  received  hia 
injuries,  he  resided  at  384  East  One  Hundred  and  First  street, 
borough  of  Manhattan,  city  of  lUevt  York,  and  was  employed  as 
a  porter  by  Harris  Raincoat  House,  a  corporation  engaged  in  the 
manufacture  of  raincoata,  with  a  factory  and  place  of  business  at 
1115  Broadway,  boTDUgh  of  Manhattan,  city  of  New  York. 

On  said  date  while  Louis  Yamin  was  working  for  bis  employer 
at  his  employer's  place  of  business,  and  was  engaged  in  driving  a  . 
nail  into  a  case  of  goods,  he  accidentally  struck  the  index  finger  of 
his  right  hand  with  bis  hammer,  causing  a  wound  whidi  became 
infected,  requiring  the  later  amputation  of  the  entire  index  finger. 
The  infection  spread  into  the  hand,  causing  an  injury  to  the  hand 
which  of  itself  would  have  disabled  Louis  Yamin  from  working 
for  a  period  of  ten  weeks  after  the  accident  had  he  not  suffered  a 
loss  of  the  said  index  finger. 

The  average  weekly  wage  of  Louis  Yamin  was  die  s;uin  of  five 
dollars  and  seventy-seven  centa 

Award  of  compensation  is  hereby  made  against  Harris  Bain- 
coat  House,  employer,  and  Zurich  General  Accidmt  and  Liability 
Insurance  Company,  Limited,  insurance  carrier,  to  Louis  Yamin, 
employee,  at  the  rate  of  five  dollars  weekly  for  a  period  of  eight 
weeks,  commencing  July  2,  1916,  as  compensation  for  disability 
occasioned  by  injuries  other  than  the  amputation  of  t^e  index 
finger,  and  for  the  furUier  and  subsequent  period  of  forty-six 
weeks  for  the  loss  of  the  index  finger  of  the  right  hand. 
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In  the  Matter  of  CoNSTHtrmQ  the  Geitebal  Bcaiwasa  Law, 
Article  T-a,  in  Kegard  to  the  Reatrictions  of  Architecta 

(Opinion  dated  March  14,  1918} 

OpeiatiDn  and  Kcneial  vSect  of  tbe  lUttite  diaciUMd  tozetliei  with  tke  szu^ 
ination  aod  Teatrictiom  of  arcUtects. 

The  right  of  any  person  to  pursue  a  legal  buaineee  in  Uiis  State  ii 
always  preaumed  and  leeogaited;  there  being  no  wordB  in  the  statute 
expTeaaly  excluding  United  States  citizens  from  other  States  or  foreign 
countries.  The  Board  of  Regents  has  no  power  to  exclude  such  persons 
from  participating  in  the  benefits  of  the  exception  contained  in  the  law. 
Architects,  lawyers  or  doctors  may  intend  to  make  his  life  work  exclusive 
of  all  others  and  actually  hold  himself  out  to  do  so.  Lack  of  clientage  or 
other  reasons  may  lead  him  to  temporarily  take  up  an  avocation.  Such 
a  person  is  not  excluded  from  admission.  The  cases  presented,  therefore, 
require  direct  administration  and  in  these  casea  the  Board  has  power 
to  consider  and  should  eousider  the  statute  most  favorable  to  the 
applicant 

Hon.  Frank  B.  Gilbert,  Chief  of  tte  Law  Division,  State 
Department  of  Education,  submitted  t^e  following  inquirj: 

"  1.  May  a  person  who  has  gained  hia  practical  experience  out- 
side the  State  be  registered  for  the  purpose  of: 

"(a)  Opening  an  office  and  practicing  oxcIusiTely  here; 

"(b)  For  the  purpose  of  practicing  only  casually  here,  without 
opening  a  regular  o£Bce  I 

"  2.  What  ia  the  scope  of  the  pnmBion  requiring  application  for 
registration  within  certain  times  after  the  law  takes  effect? 

"  3.  May  a  person  be  rc^stered  as  an  architect  who  prior  to  the 
ffliactment  of  the  statute  providing  for  registration,  was  not  ex- 
clusively engaged  in  the  practice  of  architecture  t " 

WooDBUBT,  Attorney-General. —  Article  7-a  of  the  General 
Business  Law,  providing  for  the  admission  of  registered  architects 
to  practice  in  this  State,  was  added  by  chapter  454  of  the  Laws  of 
1915  (effective  April  28,  1915).     Administration  is  givon  to  a 
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board  of  examinerB  under  the  authorify  of  the  KegentB  of  the 
tJniveraitj  of  the  State  of  New  York, 

The  l^slative  purpose  expressed  will  undoubtedly  be  accom- 
plished  by  a  discreet  and  liberal  administration  of  the  statute's 
terms.  This  department  had  occasion  to  pass  upon  a  similar 
situation  in  construing  tbe  law  applicable  to  undortakers  and 
ombalmers.  There  a  broad  and  general  construction,  leaving  full 
opportunity  for  administrative  discretion  was  recognized  (1913, 
Attorney-General's  Opinions,  347). 

The  control  over  admission  to  practice  of  the  professions  and 
callings  has  lately  been  discussed  in  People  v.  Qriswold,  213 
N.  T.  92,  Although  this  exercise  of  the  police  power  is  broad  and 
subject  only  to  general  limitation  by  the  courts,  still  the  method 
of  exercising  the  power  is  itself  as  important  as  the  mode  of  its 
grant  by  the  l^tslature.  In  the  case  of  Yick  Wo  v.  Hopkins,  118 
TJ.  S.  356,  there  is  poiftted  out  the  unlawful  results  flowing  from 
the  stringent  exercise  of  powers  under  an  ordinance  of  somewhat 
general  statement 

The  nature  of  the  inquiries  is  such  that  only  by  an  analysis  of 
the  statute  step  by  step  may  their  solution  be  clearly  indicated. 
At  the  outset,  section  77  requires  that  a  person  who  was  not  prac^ 
ticing  architecture  prior  to  April  28,  1915,  must  procure  a  cei^ 
tificate  from  the  State  Board  of  Examiners  in  order  to  be  "  styled 
or  known  as  an  architect."  Persons  procuring  the  cuitificate  are 
to  be  known  as  "  roistered  architects,"  using  the  letters  "  R.  A." 
It  is  therefore  apparent  that  the  status  of  persons  who  were  known 
as  architects  prior  to  the  enactment  of  the  statute  is  not  interfered 
with  and  they  may  continue  to  be  knoivn  as  architects,  simply. 
If  they  desire  the  added  appellation  of  "  re^atered  architect " 
they  may  apply  for  certification  as  will  presently  be  shown.  Per- 
sons who  have  not  been  in  practice  may  not  be  styled  or  known 
even  as  architects  in  the  future.  In  order  to  enter  upon  practice 
at  all  they  must  qualify  as  "  restored  architects." 

The  methods  of  admission  are  laid  down  in  section  79.  G«i- 
erally  admission  is  open  only  to  citizens  of  the  United  States  and 
those  who  have  declared  their  intention  of  becoming  such.  It  is 
clear  therefore  that  foreigners,  who  were  not  previously  resident 
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or  {ffacticing  here  will  be  almost  entirely  excluded  from  the  regu- 
lar practice  of  architecture  in  this  State.  The  section  first  pro- 
vides a  method  of  entrance  by  examination.  Preliminary  educa- 
tion is  prescribed  with  an  apprenticeship  of  five  years  as  qualifica- 
.  tion  for  examination.  Apparently  work  in  professional  schools 
may  supplement  the  apprenticeship  or  be  substituted  for  it  in 
part.  Then  follow  provisions  for  exemption  from  examination, 
and  it  is  with  the  application  of  these  that  the  inquiries  principally 
deal.  The  Board  of  Examiners  may  exempt  applicants  fwan  ex- 
amination for  admission  as  "  registered  architects  "  on  the  foUoTi^- 
ing  grounds : 

(a)  As  graduates  of  architectural  schools  and  with  three  years 
practical  experience; 

(b)  As  admitted  to  practice  in  another  State  or  coimtry  having 
reciprocal  legal  requirements; 

(c)  Practicing  architects  who  have  been  engaged  in  their  pro- 
fession for  certain  periods  of  time.  A  person  who  has  been  actvr 
aUy  and  exclusively  engaged  in  practice  on  his  own  account  for 
one  year  prior  to  the  enactmoit  of  the  law  (April  28,  1916}  may 
apply  under  this,  or,  if  practicing  as  an  architect  in  the  onploy 
of  other  architects  he  must  have  been  corUinuovsly  and  exclusively 
in  practice  two  years. 

The  first  question  has  to  do  with  the  right  of  architects  whose 
experience  or  practice  was  gained  outside  the  State  to  apply  for 
examination,  ot  to  apply  for  exemption  under  classes  (a)  and  (c) 
(§  79,  subs.  1,  3). 

In  my  view,  the  right  of  any  person  to  pursue  a  lawful  business 
in  this  State  is  always  presumed  and  recognized.  There  being 
no  words  in  the  statute  necessarily  or  expreBsly  excluding  United 
States  citizens  from  other  States  and  foreign  countries,  the  board 
has  no  power  to  exclude  such  persons  from  participating  in  the 
benefits  of  the  exemption.  The  comity  and  reciprocal  relations 
recognized  with  other  States  and  countries  as  to  those  who  have 
been  admitted  in  ol^er  jurisdictions,  fortify  my  conclusion,  raUier 
than  assail  it ;  for  in  such  cases  the  statute  gives  an  absolute  right 
of  admission  to  a  licensed  architect  in  a  State  or  country  having 
reciprocal  relatiws.     The  right  given  class  (b)  is  a  legal  status 
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immediately  recognized  here.  Such  artificial  status  of  clasa  (b) 
conveniently  is  eatablidied  by  the  statute.  However,  the  actuality 
and  adequacy  of  the  education  or  experience  of  those  who  have  not 
been  admitted  to  practice  elsewhere  is  something  an  administrative 
board  should  naturally  determine.  It  follows  that  the  simple  facts 
of  experience  or  education  gained  outside  New  York  are  equally 
subject  to  ascertainment  by  the  board  whether  there  is  registration 
in  the  otter  State  or  country  or  not.  If  such  experience  does  eoist 
the  board  must  accept  it  as  though  gained  in  this  State. 

The  last  part  of  the  first  question  relates  to  the  right  of  the  board 
to  require  assurance  of  the  intention  of  nonresidents  to  practice 
here  permanently.  As  in  the  case  of  undertakers,  above  referred 
to,  this  statute  likewise  is  without  indication  that  die  board  must 
demand  proof  that  the  applicant  intends  to  open  and  maintain  an 
office  in  this  State.  Such  intentioa  is  speculation  that  the  board 
may  not  require  of  the  applicant,  nor  may  it  pass  on  the  reality 
of  the  contemplated  action,  Nor  is  the  board  given  power  to 
revoke  a  certificate  simply  because  the  license  does  not  in  fact 
make  use  of  it  in  Xew  York  continuously. 

It  is  therefore  my  opinion  that  a  nonresident  may,  like  a  reei- 
dent,  present  proof  of  educational  and  experience  qualificaticnis 
gained  outside  this  State  for  admission  to  examination  under  tlie 
statute;  or  he  may  make  application  for  ex^nption  from  exam- 
ination under  classes  (a)  and  (c)  like  any  resident.  This  state- 
meat  is,  however,  subject  to  the  following  qualifications.  The 
applicant  for  examination  or  exemption  must  he  a  United  States 
citizen  or  have  declared  his  intention ;  also  the  educational  quali- 
fications must  be  gained  in  schools  recognized  by  the  administra- 
tive officers,  and  it  might  happen  that  some  schools  at  which  the 
candidate  atudied  in  foreign  countries,  other  States  or  even  in 
New  York,  would  not  be  so  recognized.  Further  than  this,  it  is 
apparent  that  those  persons  who  were  prior  to  the  statute  practic- 
ing as  architects,  simply,  and  who  desire  to  continue  as  such  with- 
out qualifying  as  registered  architects  must,  under  the  provision 
of  section  77,  have  resided  here  or  had  a  place  of  busineBS  hen 
while  so  practicing. 
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The  second  inquirj  involvee  the  question  as  to  vhether  or  not 
the  time  limitations  relating  to  application  for  exemption  by  claBs 
(c)  apply  equally  to  claseea  (a)  and  (b).  As  above  stated  prac- 
ticing architects  who  desire  the  added  title  of  "  registered  archi- 
tect" must  aj^ly  for  exemption  after  one  year  or  two  years'  prac- 
tice, depending  on  whether  they  had  practiced  on  their  own  ac- 
count or  as  employees.  However,  these  time  limitations  contained 
in  section  79,  subdivision  3  are  not  restrictions  on  classes  (a)  and 
(b)  .  See  §  79,  subda.  1,  2.  As  without  limitations  their  exemp- 
tion necessarily  must  be  regarded  as  continuing.  Each  class  is 
dealt  with  in  a  separate  subdivision  of  the  section  and,  therefore, 
we  may  not  assume  that  limitations  contained  in  subdivision  3 
applicable  to  class  (c)  relate  generally  to  (a)  and  (b).  Further, 
it  is  apparent  that  the  reciprocal  provisions  applicable  to  other 
States  [class  (b)  ]  were  meant  also  to  be  continuing  as  the  foreign 
and  domestic  statutes  might  be  brought  into  general  conformity 
with  ours.  This  new  act  could  never  be  sustained  upon  a  theory 
that  it  was  intended  now  to  forever  fix  the  status  of  all  persons 
at  present  practicing  or  preparing  to  do  so,  to  the  almost  complete 
exclusion  of  other  persons  who  may  desire  to  come  into  the  State. 

The  last  question  relates  to  the  requirement  of  "  actual,"  "  con- 
tinuous "  and  "  exclusive  "  practice  by  those  who  were  in  practice 
before  the  law  took  affect  and  who  do  not  desire  to  continue  simply 
as  architects,  but  who  wish  to  become  "  registered  architects." 

These  requirements  of  actual,  continuous  and  exclusive  service 
must  be  construed  in  the  light  of  the  actual  practice  of  a  pro- 
fession. We  find  many  times  that  an  architect,  or  lawyer,  or  doc- 
tor intends  to  make  bis  work  exclusive  of  all  others  and  actually 
holds  himself  out  to  do  so.  Situations  readily  present  tiemselves 
to  the  mind  where,  due  to  lack  of  clientage  and  for  other  reasons, 
the  practitioner  finds  time  or  is  forced  to  deal  incidentally  and 
temporarily  with  avocations.  Such  a  person  is  not  excluded  from 
admission,  if  the  canons  of  good  faith  and  conduct  are  satisfied. 
We  have,  presented  cases,  therefore,  which  require  delicate  admin- 
istration and  in  which  the  board  has  power  to  constmo  and  should 
construe  the  statute  most  favorably  to  the  applicant. 
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In  the  Matter  of  the  Consteuctioit  of  the  Liquob  Tax  Law, 
Section  30,  Subdivision  C,  as  to  Selling  Liquor  on  Primary 
Day 

(Opinion  d&ted  April  1,  1916) 


A  person  holding  »  liquor  tax  c«rtificat«  is  not  prohibited  from  telling 
liquor  on  priinarj  da;,  and  a  punitive  or  prohibitive  statute  c«n»ot  be 
extended  by  inference  or  implication  beyond  its  direct  and  gpecifle  pro- 
vision r,  for  the  purpose  of  rendering  sn  act  unlawful  which  would 
otherwise  be  lawful.  The  Bubdiviaion  of  the  section  in  question  has  mi 
application  to  the  sale  of  liquor  on  primary  day. 

Hon.  George  E.  Green,  Commisaioner  of  Excise,  submitted  an 
inquiry  as  to  whether  the  provisions  of  the  Liquor  Tax  Law  pro- 
hibiting ihe  sale  of  liquor  on  any  day  of  a  general  or  special 
election  applies  to  the  days  upon  which  primaries  are  held. 

WooDBUET,  Attorney-General. —  It  is  provided  in  section  30, 
wbdivision  C,  of  the  Liquor  Tax  Law  that  it  shall  not  be  lawful  for 
any  person  either  with  or  without  a  liquor  tax  certificate  to  aell 
or  give  away  any  liquor:  "  On  any  day  of  a  general  or  special 
election,  or  city  election  or  town  meeting,  or  village  election  within 
one-quarter  of  a  mile  of  any  voting  place,  while  the  polls  of  such 
election  or  town  meeting  shall  be  open." 

The  only  way  the  above  act  can  be  held  to  apply  to  a  primary 
is  by  construing  the  words  "  special  election  "  as  applicable  thereto. 
It  cannot  he  claimed  that  a  primary  is  a  general  election,  as  they 
are  all  held  on  the  Tuesday  next  succeeding  the  first  Monday  in 
November,  and  special  elections  can  only  be  held  on  some  day 
designated  by  the  Governor  to  fill  a  vacancy  as  provided  by  sections 
292  and  2!)3  of  the  Election  Law,  so  it  is  evident  without  further 
consideration,  that  a  primary  was  not  intended  by  the  Legislature 
to  be  covered  by  the  provisions  of  section  30,  subdivision  C,  of  the 
Liquor  Tax  Law. 

The  above  provision  of  the  present  Liquor  Tax  Law  was  passed 
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in  1896,  and  became  chapter  112  of  that  year,  and  sultdivision  C 
has  remained  unameaded  since  that  time  so  far  as  the  above 
quotation  is  concerned,  but  the  section  has  been  renumbered. 
There  were  no  official  or  unofficial  direct  primaries  held  at  that 
time,  neither  had  there  been  aii,y  particular  agitation  of  the  subject 
of  direct  primaries  in  this  State  at  that  time  and  there  was  not 
until  several  years  thereafter,  eo  it  is  not  possible  for  the  Legis- 
lature to  have  intended  at  that  time  to  make  the  provisions  of  Bub- 
division  C  broad  enough  to  cover  a  primary  day.  The  Election 
Law  was  amended  by  chapter  891  of  the  Laws  of  1911  providing 
for  the  nomination  of  candidates  by  direct  vote  of  the  enrolled 
voters  of  the  respective  parties  at  what  are  generally  called  "  direct 
primaries."  Official  and  unofficial  primaries  are  held  for  the  pur- 
pose of  placing  candidates  in  the  field  for  election  at  some  general 
or  special  election  which  is  to  follow  and  for  the  purpose  of  electing 
persons  to  party  position.  I  am  unable  to  find  that  such  primaries 
are  anywhere  called  or  referred  to  as  an  "  election  "  or  a  "  special 
election,"  but  are  sometimes  referred  to  as  "  official  primary  elec- 
tions," and  also  aa  "  unofficial  primary  elections."  It  would  be 
strange  if  the  Legislature  ever  intended  that  subdivision  C  should 
apply  to  such  primaries,  that  it  has  not  passed  some  amendment 
to  that  effect,  and  it  is  safe  to  assume  that  if  any  legislative  body, 
since  the  enactment  of  the  Primary  Law,  had  intended  to  make 
subdivision  C  apply  to  such  primaries  that  we  would  find  some 
plain  and  unequivocal  provision  of  that  character,  and  that  a  sub- 
ject of  such  general  interest  would  be  left  to  inference  or  to  a 
forced  and  strained  construction  of  the  statute,  is  highly  improb- 
able. Some  five  years  have  elapsed  since  the  establishment  of  a 
primary  day  and  up  to  this  time  the  day  has  never  been  regarded 
as  within  the  inhibition  of  the  statute  as  to  the  sale  of  liquor 
thereon. 

The  prohibition  against  the  sale  of  liquor  upon  a  direct  primary 
day  was  certainly  not  within  the  spirit  of  the  act  for  no  such  day 
was  then  provided  for  or  even  in  contemplation,  and  it  is  cer- 
tainly not  within  the  letter  of  the  act. 

The  sale  of  liquor  is  made  lawful  when  the  holder  of  a  certifi- 
cate has  complied  with  all  the  requirements  of  the  statute  and  he 
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is  at  liberty  to  sell  his  merchandise  at  all  times  and  to  all  persona 
except  as  he  is  directly  and  specifically  prohibited  by  some  law, 
and  to  hold  that  because  he  is  prohibited  from  selling  upon  a 
general  or  special  election  day,  he  is  also  prohibited  from  selling 
upon  a  primary  day,  would  be  doing  violence  to  both  the  spirit 
and  the  letter  of  the  law. 

A  punitive  and  prohibitive  statute  cannot  be  extended  by 
inference  or  implication  beyond  its  direct  and  specific  proTisi(sis, 
for  the  purpose  of  rendering  an  act  unlawful  which  would  other- 
wise be  lawful. 

I  am  therefore  of  the  opinion  that  subdivision  C  of  section  30 
of  the  Election  Law  does  not  apply  to  the  sale  of  liquor  on 
primary  days. 


In  the  Matter  of  an  Ebrok  bt  the  Boasd  oi  Sufebtisobs  or 
Kbhbbi:i.aeb  County  in  Appobtionino  Taxbs 

(Opinion  dated  April  10,  lOIC) 

Bzcwf  tory  in  BensseUer  county  —  how  remedied. 

Id  the  exiating  itatute  of  thig  State  there  >■  no  method  whereby  ade- 
quate relief  can  be  given  to  taxpayers  who  have  paid  the  exceBB  taxes 
UTon«ouBly  levied  in  the  county  of  Kensselaer.  To  aflord  aucli  relief 
special  legislation  is  required. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  has  referred  to  the 
Attorney-General  an  inquiry  made  by  the  county  treasurer  of 
Rensselaer  county  as  to  the  authority  of  the  said  county  treasurer 
under  the  following  statement  of  fact. 

Through  an  error  of  the  board  of  supervisors  of  Rensselaer 
county  in  apportioning  to  the  various  towns  of  that  county  the 
amounts  to  be  raised  therein  by  tax  in  the  year  1916,  approxi- 
mately $156,000  has  been  collected  from  the  taxpayers  through- 
out the  county  in  excess  of  the  amount  required  for  State,  county 
and  town  purposes.  The  county  budget  contained  the  correct  total 
amount  needed  for  the  support  of  government,  and  that  amount 
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was  levied  bv  resolution  of  the  board  of  superviaore  December  10, 
1916,  but  in  apportioning  this  amount  among  the  towna,  the  items : 

State  tax $155,121 .  29 

Troy  tax  cletk 1,300  00 

Appropriation  for  the  blind 44  58 


$156,466  87 


were  erroneously  included  twice,  tbus  increasing  the  tax  in  the 
county  by  the  above  indicated  excess  sum.  It  results  that  the  peo- 
ple of  the  county  have  been  called  upon  to  contribute  $166,000 
more  than  was  their  legal  obligation,  and  of  this  amount  about  95 
per  cent  has  been  collected  and  paid  into  the  county  treasury. 

The  county  ti'easurer  has  inquired  of  the  State  Comptroller 
whether  "  (1)  He  would  have  a  right  to  use  this  $156,000  to  pay 
quarterly  audits. 

"  (2)  Whether  he  would  have  a  right  to  hold  this  $156,000 
until  tlie  next  tax  levy  is  made  up  and  then  credit  each  taxpayer 
next  year  with  the  excessive  amount  collected  this  year. 

"  (3)  Whether  the  whole  tax  levy,  or  if  not,  whether  any  por- 
tion of  the  same,  is  iU^l,  as  distinguished  from  merely  an  exces- 
sive tax. 

"  (4)  Whether  in  any  event,  he  should  not  have  a  legalizing  act 
of  the  Legislature  passed  legalizing  whatever  steps  he  is  advised 
and  deems  most  proper  to  take  in  relation  to  this  excess  of 
$156,000." 

WooDBUBY,  Attorney-General. —  Gountiea  are  governmental 
subdivisions  of  the  State.  Upon  the  legislative  body  of  each 
county,  namely,  the  board  of  supervisors,  baa  been  placed  the  duty 
of  including  the  State  tax  in  the  yearly  levy  of  taxes  for  the 
county.     Section  58  oi  the  Tax  Law  provides: 

"  §  58.  Levy  of  tax  hy  supervisors.  The  board  of  supervisors 
of  each  county  shall,  at  its  annual  meeting,  levy  the  taxes  for  the 
county,  including  ihe  state  tax,  upon  the  valuation  as  equalized  by 
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The  Legislature  has  also  delegated  to  the  counties  the  power  to 
raise  moneys  to  conduct  the  governmental  affairs  of  the  county, 
and  baa  impressed  duties  upon  the  board  of  supervisors  in  this 
respect.  Section  242  of  the  County  Law  prescribes  that :  "  The 
moneys  Jiecetisary  to  defray  the  county  charges  of  each  county 
shall  be  levied  on  the  taxable  property  in  the  several  towns  therein, 
in  the  manner  prescribed  in  the  general  laws  relating  to  taxes ;  and 
in  order  to  enable  the  county  treaflurer  to  pay  such  azpensea  as 
may  become  payable  from  time  to  time;  the  board  of  supervisors 
shall  annually  cause  such  sum  to  be  raised  in  advance  in  their 
county,  as  they  may  deem  necessary  for  such  purposes." 

By  the  following  subdivision  of  section  12  ol  the  County  Law, 
other  general  powers  and  duties  of  the  hoard  of  supervisors  with 
regard  to  taxation  are  set  forth: 

"  §  12.  The  board  of  supervisors  shall :     •     •     • 

"  2.  Audit  Audit  all  accounts  and  charges  against  the  oonnty, 
and  direct  anmudly  the  raising  of  sums  necessary  to  defray  them  in 
full. 

"  3.  Town  charges.  Annually  direct  the  raiwng  of  such  sums 
t»  each  town  as  shall  be  necessary  to  pay  its  town  charges. 

"  4.  Taxes.  Cause  to  be  assessed,  levied  and  collected,  such 
other  assessments  and  taxes  as  skaU  be  required  of  ihem  &y  any 
law  of  the  state." 

Counties  through  their  hoards  of  supervisors  (recognized  aa 
constitutional  bwlies,  Const,  art.  Ill,  §§  26,  27)  no  doubt  possess 
as  do  cities,  towns  and  villages  a  home  rule  power  of  taxation  for 
local  purposes.  City  of  Albany  v.  Honker,  204  N.  Y.  1 ;  Village  of 
Pelham  v.  Town  of  Pelham,  215  id.  374. 

We  look  in  vain  through  the  State  statutes  for  any  authority  in 
the  board  of  supervisors  to  collect  a  sum  for  State  taxes  over  and 
above  the  amount  certified  by  the  Comptroller  to  the  board  erf 
supervisors,  "We  need  look  nowhere  else  for  a  source  of  power  in 
the  counties  to  collect  State  taxes,  for  obviously  enough  no  home 
rule  power  of  a  county  could  authorize  the  imposition  of  a  State 
tax  and  its  collc<;tion. 

Nor  does  a  home  rule  power,  broad  as  it  may  be,  extend  to  the 
levy  or  collection  of  a  local  tax  which  the  recorde  themselves  di«- 
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close  is  absolutely  unueoess&ry  for  local  purposes.  Therefore  the 
balance,  $1,244.58,  of  the  excess  tax  above  the  amount  collected 
the  second  time  for  tht  State  tax,  was  also  illegal.  The  supei^ 
visors  were,  therefore,  entirely  without  jurisdiction  to  authorize 
the  collection  of  any  portion  of  the  excess  tax  and  the  same  is 
wholly  void. 

Having  determined  that  the  excess  tax  was  illegal,  we  are 
brought  to  a  consideration  of  remedial  methods  open  to  the  county 
or  to  the  taxpayt^rs. 

The  County  Law  (§  16)  empowers  the  board  of  supervisors 
of  any  county  upon  the  application  of  a  taxpayer  to  refund  to  such 
taxpayer  the  amount  of  any  tax  illegally  or  improperly  levied: 

"  §  16.  Correction  of  aseeasmetUa,  and  returning  and  refvndinQ 
of  iilegtd  taxes.  Any  such  board  may  correct  any  manifest 
clerical  or  other  error  in  any  asseasm^it  or  returns  made  by  any 
(me  or  more  town  officers  to  such  board  or  whii^  oi&j,  or  shall 
have  properly  come  before  sudi  board  for  its  action,  confirmation 
or  review;  and  cause  to  be  refunded  to  any  person  the  amovnt 
collected  from  Him  of  any  tax  illegally  or  improperly  a^eased  or 
levied,,  and  upon  the  order  of  the  county  court,  it  shall  refund  any 
such  tax." 

The  taxpayer  may  also  avail  himself  of  the  common  law  action 
for  money  had  and  received  to  recover  the  ill^al  and  therefore 
the  unjust  tax.  ^tna  Insurance  Co.  v.  Mayor,  153  N.  Y.  381 ; 
Tripler  v.  Mayor,  139  id.  1. 

In  neither  proceeding,  the  application  under  the  County  Law 
or  the  conmion  law  action,  can  the  taxpayer  recover  the  amount  of 
his  ill^al  tax  if  the  same  has  been  voluntarily  paid. 

The  rules  governing  the  law  of  voluntary  payment  have  been 
quite  recently  reiterated  by  the  Court  of  Appeals  in  Matter  of 
Village  of  DeJhi,  201  N.  Y.  408,  414 :  "  Where  an  assessment  is 
void  on  its  face  and  a  person  without  duress  in  fact  pays  the  tax 
levied  upon  such  assessment,  it  is  a  voluntary  payment  and  cannot 
be  recovered  under  section  16  of  the  County  Law.  (Matter  of 
McCue  V.  Supervisors  of  Monroe  Co.,  162  N.  Y.  235;  Matter  of 
Reid,  52  App.  Div.  243;  Matter  of  Gardner,  52  App.  Div,  625; 
affd.,  167  N.  Y.  621;  Toal  v.  City  of  New  York,  34  Misa.  Eep. 
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18;  affd.,  67  App.  Div.  619;  Matter  of  ViUage  of  Medina,  62 
Misc.  Eep.  621;  affd.,  121  App.  Div.  929.) 

"  Where  an  assesameot  although  valid  on  its  fac^  but  in  fact 
illegal  and  void,  ia  paid  hj  a  person  with  knowledge  of  the  facts 
which  render  the  aaseesment  void  and  without  duress  in  f  iici.  it  is 
a  voluntary  payment  (Haven  v.  Mayor,  etc.,  of  N.  Y.,  67  App, 
Div.  80;  affd.,  173  N.  Y.  611;  Tripler  v.  Mayor,  etc,  of  N.  T^ 
.125N.  T.  617.)" 

Assuming  a  tax  is  not  void  on  its  face,  what  constitutes  a  volun- 
tary paymfflit  which  will  prohibit  a  recovery  of  the  tax,  baa  by  the 
more  recfflit  decisions  been  defined  to  be  a  payment  when  the  tax- 
payer is  possessed  of  full  knowledge  of  the  facta  which  would 
show  the  tax  to  be  an  ill^al  one.  The  rule  ia  applied  broadly  in 
favor  of  the  taxpayer.  Ignorance  of  the  existence  of  a  statute  has 
been  held  to  be  a  mistake  of  fact,  not  of  law,  which  will  afford  the 
taxpayer  relief.  Tripler  v.  Mayor,  139  N.  Y.  1 ;  Matter  of  Vil- 
lage of  Delhi,  201  id.  408. 

It  was  the  Ia<^  of  knowledge  of  a  fact,  namely,  tiie  erroneous 
insertion  of  the  excess  amounts  in  the  apportiomn^it  sheet,  which 
I  believe  has  constituted  the  payment  by  the  taxpayers  of  Rens- 
selaer county  an  involuntary  one. 

The  tax  was  not  apparently  void.  An  inspection  of  the  assess- 
ment roll  would  not  have  disclosed  the  ill^ality  of  the  tax.  And 
although  the  taxpayer  is  usually  cha^d  in  law  with  knowledge 
of  what  the  public  records  (of  the  board  of  supervisors)  contain, 
an  inspection  of  those  records  would  have  disclosed  no  jurisdio- 
tioual  steps  which  would  have  made  the  assessments  void,  other 
than  the  clerical  error  of  including  the  State  tax  and  the  other 
items  twice.  Lack  of  knowledge  of  an  error  of  this  nature  wiU  I 
believe  be  eonatrued  to  be  a  lack  of  knowledge  of  a  fact;  and  the 
taxpayer  not  chargeable  as  a  matter  of  law  with  knowledge  of 
the  existence  of  such  fact  There  was  a  mutual  ignorance  of  fact 
upon  the  part  of  the  board  of  supervisors  and  the  taxpayer,  and 
relief  ought  to  follow.  Betz  v.  City  of  New  York,  119  A^).  Div. ' 
91;  affd.,  193  N.  T.  625;  .^tna  Insurance  Co.  v.  Mayor,  153 
N.  Y.  331;  Matter  of  Ediscm  Illuminating  Ca,  22  App.  Div. 
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371 ;  affd.,  155  N.  T.  699 ;  Jex  v.  Mayor,  103  N.  T.  630 ;  Mutual 
Life  Inflorance  Ca  v.  Mayor,  144  id.  494. 

If  I  am  so  far  oorrect  the  tazpajerg  wlio  have  paid  their  taxes 
have  a  remedy  either  under  section  16  of  the  County  Law  or  by  an 
action  for  money  had  and  received  to  recover  from  the  county  the 
easees  tas  collected. 

Furthermore  I  am  of  the  opinion  that  the  Legislature  oould 
not  by  a  curative  statute  defeat  the  ta^ayer's  ri^t  of  recovery  by 
directing  that  these  moneya  be  retained  by  the  county  and  credited 
upon  tlie  next  year's  taxes.  I  do  not  overlook  the  fact  thitt  there 
is  a  well  recognized  line  of  authority  holding  that  the  Legislature 
has  the  power  to  cure  defects  iu  assessment  proceedings  where  they 
do  not  extend  to  matters  of  jurisdiction  but  are  in  their  nature 
irr^uiaritiee  only,  the  act  or  omission  being  something  wholly 
within  the  power  of  the  Legislature  to  have  dispeosed  with  or 
treated  as  immaterial  in  the  first  instanoe.  Ensign  v.  Berse,  107 
N.  Y.  329,  837;  Cromwell  v.  McLean,  123  id.  474.  In  this  ease, 
however,  no  legislative  power  at  any  time  existed  to  direct  the 
ooUection  of  taxes  which  were  clearly  not  needed  for  public  pur- 
poses. In  the  often  quoted  phrase  of  Judge  Finch  in  People  ex 
reL  Barnard  v.  Wemple,  117  N.  Y.  77,  85,  "  it  is  impossible  to 
core  what  never  had  life  enough  to  be  sick."  For  other  instances 
of  the  application  of  the  same  principle  see  People  ex  rel.  Hays 
V,  Brooklyn,  71  N.  Y.  495;  Cromwell  v.  McLean,  123  id.  474, 
490;  Ne-ha-sa-ne  Park  Assn.  v.  Lloyd,  7  App.  Div.  359;  Van 
DevCTiter  v.  Long  Island  City,  139  N.  Y.  133,  136 ;  Meigs  v. 
Roberts,  162  id.  371,  378;  Wallace  v.  McEchron,  176  id.  424, 
429 ;  Bryan  v.  McGurk,  200  id.  332,  336.  The  retention  of  the 
taxpayer's  mon^  under  the  circumstances  i«"esented  in  Rensse- 
laer county  would  be  a  taking  of  property  without  due  oompMisa- 
tion  and  denying  the  equal  protection  of  the  laws.  Many  who  are 
taxpayers  today  will  not  be  tomorrow.  This  is  particularly  true 
of  t^oae  paying  a  personal  property  tax.  Many  may  have  been 
taxed  in  Bensselaer  county  under  this  levy  who  may  not  be  subject 
to  a  tax  next  year  or  may  move  out  of  the  county  of  Eensaelaer  into 
some  other  county  where  they  would  be  unable  to  get  credit  for 
their  advukoe  payment  and  would  be  subjected  to  douUe  taaation. 
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It  does  not  impreea  me  that  section  84  of  the  Tax  Law  is  an 
authority  for  the  r^ention  of  these  moneya,  wherein  it  provide* 
that :  "  If  any  greater  amount  of  taxes  shall  be  levied  in  any  town 
than  the  town  chafes  thereof,  and  its  proportionate  share  of  the 
state  taxes  and  county  charges,  the  surplus  shall  be  paid  by  the 
collector  to  the  county  treasurer,  who  shall  place  it  to  the  credit 
of  such  town,  and  it  shall  go  to  the  reduction  of  the  tax  upon  the 
town  for  the  succeeding  year." 

If  the  above  language  was  designed  to  authorize  the  retention 
of  moneys  of  the  taxpayers  illegally  obtained,  I  believe  the  statute 
would  be  unconstitutional. 

In  conclusi<Hi  on  this  branch  of  the  subject  I  should  advise 
you  that  the  excess  tax  should  be  returned  to  the  taxpayer  only  if 
he  applies  for  it  under  section  16  of  the  County  Law  or  institutes 
an  action  for  money  had  and  received.  Otherwise  the  ta.\  need 
not  be  refunded. 

This  brings  me  to  a  consideration  of  what  can  be  done  under 
existing  law  to  remedy  the  situation  so  far  as  it  concerns  those 
who  have  not  paid  their  taxes.  There  was  no  authority  in  the 
board  of  supervisors  to  levy  a  state  tax  for  more  than  the  amount 
certified  by  the  Comptroller.  It  is  a  matter  of  such  serious  ques- 
tion whether  a  tax  sale  founded  thereon  would  convey  any  title, 
that  I  should  not  advise  taking  the  chance.  See  Cromwell  v. 
MacLean,  123  N.  Y.  4T4;  People  v.  Hagadom  v.  Lloyd,  104  id. 
516,  524;  Ne-ha-sa-ne  Park  Assn.  v.  Lloyd,  167  id.  431 ;  Poth  v. 
Mayor,  151  id.  16. 

Section  16  of  the  County  Law  confers  upon  the  board  of  super- 
visors a  limited  power  to  correct  asseesments. 

"§  16.  Correction  of  assessments,  and  returning  and  refunding 
of  illegal  taxes.  Any  such  board  may  correct  any  manifest  cleri- 
cal or  other  error  in  any  assessment  or  returns  made  by  any  one 
or  more  town  officers  to  such  board,  or  which  may,  or  shall  have 
properly  come  before  such  board  for  its  action,  confirmation  or 
review ;  and  cause  to  be  refunded  to  any  person  the  amount  col- 
lected from  him  of  any  tax  illegally  or  improperly  assessed  or 
levied,  and  upon  the  order  of  the  county  court,  it  shall  refund  any 
siv^  tax." 
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The  above  power  to  correct  has  been  held  to  be  operative  only 
prior  to  the  levy  of  the  tax.  Thereafter  jurisdiction  to  correct  the 
records  has  been  lost.  Matter  of  R.  M.  G.  I.  Co.,  144  N.  Y.  228, 
233. 

We  find  than  that  while  there  may  be  relief  by  way  of  a  refund 
to  those  who  have  paid  their  taxes,  there  is  no  machinery  for  a 
cancellation  of  the  excess  tax  before  payment  eo  as  to  permit  a 
valid  tax  sale  in  the  cases  where  the  taxes  are  not  paid  or  the 
taxpayers  refuse  to  pay  them.  And  there  is  not  only  no  statutory 
remedy  giving  complete  relief  in  this  regard  but  the  method  of 
refund  prescribed  by  section  16  of  the  County  Law  was  intraided 
without  doubt  to  cover  isolated  cases  of  error,  and  not  any  such 
error  as  this,  affecting  the  entire  levy  of  a  tax.  The  method  is 
cumbersome  and  not  well  suited  to  meet  such  a  situation.  It  might 
lead  to  innumerable  litigations  because  quite  likely  a  question  of 
fact  mi^t  be  injected  into  each  case  of  refund  aa  to  whether  the 
taxpayer  had  made  a  voluntary  payment  of  his  tax  or  not 

In  view  of  all  the  facts  I  am  of  the  opinion  that  the  entire 
matter  should  be  the  subject  of  special  legislative  action  to  be 
passed  as  soon  as  possible,  authorizing  the  county  treasurer  to 
pay  back  the  excess  tax  to  the  persons  entitled  to  the  same  and 
authorizing  the  board  of  supervisors  to  meet  and  correct  the  levy 
of  the  tax  for  the  purpose  of  giving  the  county  the  right  to  enforce 
the  collection  of  the  taxes  which  remain  unpaid. 

It  has  occurred  to  me  to  say  that  while  it  would  not  in  my 
opinion  be  constitutional  to  pass  an  act  simply  authorizing  tlie 
crediting  of  all  these  excess  taxes  in  reduction  of  the  taxes  of  next 
year,  it  would  not  be  improper  to  so  provide  with  reference  to  so 
much  of  the  excess  moneys  as  ahall  not  have  been  refunded,  if 
the  Legislature  should  first  authorize  an  application  for  a  refund 
to  all  who  desire  to  take  advantage  of  it,  after  giving  due  notice 
and  allowing  a  reasonable  period  thereafter  for  making  such 
application. 

Answers  to  all  the  questions  are  I  think  contained  in  the  for»- 
going  discussion,  though  the  questions  for  convenience  are  not 
approached  in  the  form  set  forth  in  the  inquiry. 
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In  the  Matter  of  CoNBTKmira  the  Town  IjAw,  Ssctiob 
SI,  as  to  the  Incapacity  of  a  School  Trustee  to  Serve  u 
Superintendent 

(Opinion  dated  AprU  10,  ISIO) 

Th«  office  of  •chool  trustee  and  of  anpeiTiaoT  not  to  be  beM  siiniiltaneoiuly 
b;  uxy  one  peraon. 

In  1911,  the  AttornefOeneral,  foUoning  ft  deciBion  in  154  New  York, 
439,  in  what  vae  known  U  the  Purdy  csBe,  held  that  a  Bchool  trustee 
oanoot  be  elected  to  the  office  of  euperviaor  and  is  incapable  to  hold  the 
latter  office.  By  a  later  case  the  ralidity  of  the  Purdy  case  hae  been 
destroyed  and  under  the  holding  of  that  case,  known  as  the  Kesyon 
case,  held,  that  a  school  trustee  may  be  elected  supervisor  but  that  he 
ehould  resign  as  trustee  before  banning  his  duties  as  aupervisor. 

H<ni.  Frank  B.  Gilbert,  Chief  of  the  Law  Division  of  the 
Department  of  Education  submitted  an  inquiry  as  to  whether  a 
school  trustee  can  be  elected  to  the  ofGce  of  Hupervisor. 

WooDBDKT,  Attorney-General. —  In  the  case  of  People  v.  Purdy, 
154  N.  Y,  439,  it  was  held  that:  "  a  school  trustee  is  not  only 
incapable  of  holding  the  office  of  supervisor,  bttt  also  of  being 
elected  to  that  office." 

Accordingly,  this  department  in  1911  following  that  case  ren- 
dered an  opinion  that  a  school  trustee,  even  by  rseigning  as  trustee 
after  his  election  as  supervisor,  could  not  retain  the  office  of  super- 
visor. Ilowever,  the  present  validity  of  the  Purdy  case  has  been 
destroyed  by  the  decision  in  People  ex  reQ.  Martin  v.  Kenyoo,  152 
App.  biv.  898 ;  affd.,  without  opinion,  207  N.  T.  692. 

It  has  been  diiBcult  to  ascwtain  the  court's  view  of  the  law  of 
that  case,  since  all  we  have  as  an  opinion  is  the  dissenting  memo- 
randum of  Mr.  Justice  Kobson,  in  which  Mr.  Justice  Kruse  con- 
curred. However,  upon  examination  of  the  briefs  of  coimsel  and 
after  correspondence  with  the  attorneys  representing  this  depart- 
ment, which  appeared  only  formally  in  the  case,  I  am  convinced 
that  both  the  Appellate  Division  and  the  Court  of  Appeals 
determined  that  the  Purdy  case  is  no  longer  apfJicable. 
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The  sncceesful  argument  went  on  a  oonstniction  of  these  two 
statutes. 

Town  Law,  flection  81.  «  •  •  «  No.  *  *  *  Trustee  of  a 
Bchool  district  shall  be  eligible  to  the  office  of  superrisor  in  any 
town  or  ward  in  this  Stata" 

Education  Law,  section  232.  "A  trustee  or  member  of  a  board 
of  education  vacaiea  bis  ofBce  b;  acceptance  of  either  the  office  of 
school  commissioner  or  BuperriBor." 

This  last  provision,  not  before  the  Court  of  Appeals  in  the 
Purdy  case,  it  was  argued  repealed  the  express  prohibition  con- 
tained in  section  81  of  the  Town  Law.  Under  the  law  of  the 
Keny<m  case,  therefore,  a  school  trustee  may  be  elected  supervisor. 
It  seems,  however,  that  be  should  resign  as  trustee  before  enter- 
ing on  bis  duties  as  superrisor  in  order  to  remove  all  question  Uiat 
be  claims  any  powers  as  tmsteet 


In  the  Matter  of  CoHBTamNo  ths  BAinawo  Law  nr  Ebgabd  to 

Ihvibtubnts  fob  Savings  Bahkb  —  Section  239 

{Opinion  dated  April  10,  1916} 

The  boiidi  of  tlie  dty  of  Bl  Puo,  Tezu,  puied  upon  u  andi  Ismtmoita. 

Special  census  of  El  Faao  bued  upoB  th«  Federal  act  of  Febmary  14, 
9903,  creating  tlie  Department  of  Labor  and  Commerce.  The  "Federal 
census  next  preceding  "  the  proposed  inveatmentB,  as  required  bj  sectioB 
239  at  the  Banking  Law,  is,  in  the  case  of  El  Paso,  the  cciuuB  taken 
under  the  uid  Federal  act  of  1903  — bonds  of  the  city  of  El  Paso  l^ial 
inveitmoitB  fot  savings  banks  of  the  State  of  New  York. 

Eon.  Eugene  Lamb  Richards,  'State  Superintendent  of  Banks, 
submitted  an  inquiry  ae  to  whether,  under  the  language  of  section 
239  of  the  Banking  Law,  savings  banks  may  now  invest  their 
deposits  and  sums  credited  to  their  guaranty  funds  in  bonds  in 
the  city  of  El  Paso. 

WooDBDET,  Attorney-General. —  Section  239  erf  the  Banking 
Law  provides  amimg  other  things  that  a  city  must  possess  a  popu- 
lation of  at  least  45,000  before  its  bonda  may  be  purcihaaed  and 
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held  by  savingB  bankH  of  tlie  State.  "  The  Federal  eenana  next 
preoeding"  a  oonteaupkted  inveetmBnt  in  the  bonds  is  referred 
to  by  the  statute  as  the  sonroe  for  determining  whether  a  citj  has 
the  requisite  population.  It  ae^os  that  the  city  of  El  Paso,  Texas, 
bad  by  the  decennial  Federal  census  of  1910  a  populatitm  of 
39,27d  and  by  a  special  Federal  census  of  the  city  taken  aa  of 
January  15,  1916,  a  population  of  61,898.  Tested  by  the  census 
of  1910  the  bonds  of  that  city  would  not  be  legal  investments, 
but  if  the  special  census  figures  of  1916  may  be  used  the  bonds 
have  become  legal  investments. 

The  State  Banking  Department  therefore  desires  to  be  informed 
whether  under  the  language  of  section  239  of  the  Banking  Law 
savings  banks  may  now  invest  their  deposits  and  sums  credited  to 
their  guaranty  funds  in  bondd  of  the  city  of  £1  Faso. 

Subdivision  5  of  section  239  of  the  Banking  Law  provides  as 
follows : 

"  §  289.  Investment  of  deposits  and  guaranty  fund  and  restrie- 
Hona  thereon,  A  savings  bank  may  invest  the  moneys  deposited 
therein,  the  sums  credited  to  the  guaranty'  fund  thereof  and  the 
income  derived  therefrom,  in  the  following  property  and  securi- 
ties and  no  other  and  subject  to  the  following  restrictions:  "  6.  The 
stocks  or  bonds  of  any  incorporated  city  situated  in  one  of  the 
states  of  the  United  States  which  was  admitted  to  statehood  prior 
to  January  first,  eighteen  hundred  and  ninety-six,  and  whic^  since 
January  first,  eighteen  hundred  and  sixty-one,  has  not  repudiated 
or  defaulted  in  the  payment  of  any  part  of  the  principal  or  interest 
of  any  debt  authorized  by  the  le^slatnre  of  any  sudi  state  to  be 
contracted,  provided  said  city  has  a  population,  as  shown  by  the 
federal  census  next  preceding  said  investment  of  not  less  than 
forty-five  thousand  inhabitants,  and  was  incorporated  as  a  city  at 
least  twenty-five  years  prior  to  the  making  of  said  investment" 

The  section  in  its  remaining  sentences  oontinues  to  enumerate 
various  other  limitations  and  restrictions  which  must  have  beem 
observed  by  the  city. 

It  appears  from  proof  furnished  and  certified  February  18, 
1916,  by  the  city  clerk  of  El  Paso  that  the  city  has  complied  in  all 
respects  (omitting  the  question  of  population)  witlt  every  pro- 
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vision  of  the  statate.  There  remains  aocordinj^y  for  determina- 
tion only  the  narrow  and  definite  qnestion  whether  the  cltj  has  a 
population  of  over  45,000  "  as  shown  by  the  Federal  coibub  next 
preceding  said  inTeetment" 

The  word  "  censuB  "  has  been  oftentimes  defined  generally  as 
an  official  reckoning  or  enumeration  of  the  inhabitants  and  wealth' 
of  a  country  or  State.  But  I  find  no  hesitation  in  concluding  that 
there  can  be  a  censuB  of  a  city  as  well.  State  ex  rel.  Ryan  t. 
Wooten,  122  S.  W.  Rep.  (Mo.)  1101,  1103;  Cothran  v.  Cook, 
80  Pae.  Rep.  (Cal.)  699;  City  of  Huntington  v.  Cast,  48  N.  E. 
Rep.  (Ind.)  1125;  State  v.  Faulkner,  20  Kans.  541;  O'Bryan  v. 
City  of  Owwisboro  68  S.  W.  Rep.  (Ky.)  858.  Moreover  in  any 
general  ceosuB  of  the  country  or  State  that  portion  which  covers 
a  particular  city  must  in  effect  produce  a  census  of  the  city. 

As  section  239  of  the  Banking  Law,  in  the  part  uudor  discus- 
sion, is  interested  only  in  the  actual  population  of  a  city  taken  with 
due  precision,  any  next  preceding  Federal  censua  would  appear  to 
be  of  sufficient  reliability  to  meet  the  necessities  of  the  statute, 
unless  of  course  it  be  that  the  L^slature  has  purposely  singled 
out  for  exclusive  use  what  ia  known  as  the  decennial  Federal 
census  taken  under  the  authority  of  the  Federal  Constitution. 

I  have  examined  several  statutes  of  the  State  where  a  censua 
or  enumeration  is  referred  to,  but  have  received  no  aid  from  them 
in  interpreting  this  section  of  the  Banking  Law.  Const.,  art. 
XII,  §  2 ;  Village  Law,  §  310 ;  Liquor  Tax  Law,  §  8 ;  Matter  of 
Ahlere,  141  App.  Div.  891 ;  Executive  Law  of  1892,  §  81. 

The  power  of  the  President  to  direct  the  taking  of  the  special 
census  of  El  Paao  is  found  in  the  organic  act  creating  the  Depart- 
ment of  Commerce  and  Labor,  act  of  February  14,  1903,  wheredn 
it  is  provided  in  section  8  as  f ollowa ;  "  That  the  Secretary  of 
Commerce  and  Labor  shall  annually,  at  the  close  of  each  fiscal 
year,  make  a  report  in  writing  to  Congress,  giving  an  account  of 
all  moneys  received  and  disbursed  by  him  and  hia  Department, 
and  describing  the  work  done  by  the  Department  in  fostering,  pro- 
moting and  developing  the  foreign  and  domestic  comiAerce,  the 
mining  manufacturing,  abipping,  and  finery  industries,  and  the 
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transportation  facilities  of  the  TTnited  States,  and  making  sudi 
recommendatioiis  as  he  Bhall  deem  necessary  for  the  effective  per- 
formance of  the  duties  and  purposes  of  the  Department,  He  sKdIX 
also  from  time  to  time  make  such  special  investigations  artd 
reports  as  he  may  he  required  to  do  by  the  President,  or  by  eOher 
House  of  Congress^  or  which  he  himself  may  deem  necessary  and 
wgeni." 

Under  the  authority  conferred  by  the  above  act  tiie  following 
special  censusee  have  been  taken  under  direction  of  the  President : 
Oklahoma  and  Indian  Territory,  July  1,  1907 ;  Tulsa,  OklahMma, 
April  15,  1915;  Hamtramck,  Mich.,  June  25,  1915;  Highlacd 
Park,  Micii.,  November  15,  1915;  St.  Clair  Heights,  Mich., 
November  18,  1915;  and  Hastings,  Neb.,  December  13,  1915. 

The  phrase  "  by  the  Federal  census  next  preceding  said  invest- 
ment" first  appeared  in  the  Banking  Law  in  1905  (chap.  401). 
It  will  be  observed  that  when  this  phrase  was  inserted  in  the  State 
statute  the  power  of  the  President  to  direct  a  special  census  existed 
under  the  Federal  Law,  and  the  New  York  Le^slature  may  prop- 
erly be  deemed  to  have  section  239  of  the  Banking  Law  with 
knowledge  of  the  existence  of  the  special  provision. 

There  ia  nothing  in  the  wording  of  the  phrase  "  by  ^^  Federal 
census  next  preceding  said  investment "  which  to  my  mind  would 
oonfine  its  operation  to  a  Federal  census  taken  at  t^e  expiration 
of  every  tenth  year.  Neither  the  Constitution  of  the  United 
States  nor  the  Federal  Census  Act  of  March  3,  1899,  require  that 
a  Federal  census  be  taken  at  the  expiration  of  every  ten-year 
period.  Rather,  the  language  is  that  a  census  shall  be  taken 
"  within  three  years  after  the  first  meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  term  of  ten  years" 
(U.  S.  Const,  art.  I,  §  2,  T  3)  and  "  in  the  year  1900,  and  once 
every  ten  years  thereafter."  Act  of  March  3,  1899,  §  1.  There- 
fore "  the  "  Federal  census  referred  to  in  section  239  of  the  Bank- 
ing Law  must  reasonably  be  construed  to  mean  "  a "  Federal 
census,  for  we  cannot  accuse  the  Legislature  of  tjang  the  opera- 
tion of  the  State  statute  down  to  a  procedure  which  had  no  fixed 
existence  under  the  Federal  Constitution  or  Federal  Law.    Conr 
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grees  could  direct  that  a  Federal  census  be  takea  at  any  time 
^thin  a  ten-year  period. 

The  above  point  is  made  to  ofiFaet  any  argument  that  Federal 
census  figures  were  to  be  used  under  the  New  York  Banking  Law 
not  only  because  they  were  supposedly  accurate  and  readily  avail- 
able^ but  for  the  reason  that  a  ten-year  period  was  in  the  mind  of 
the  New  York  Legislature  to  make  certain  that  bonds  of  "  muflh- 
room  "  cities  rising  above  the  requisite  45,000  population  and 
falling  bdow  it  within  a  ten-year  period,  should  he  excluded. 

Furtbennore,  the  Banking  Law  (§  239),  is  designed  to  secure 
the  safety  of  savings  bank  investments.  Population  has  the 
least  effect  upon  the  safety  of  bonds  of  any  of  the  restrictive 
provisions  of  the  Investment  Law.  One  inhabitant  may  turn  the 
tide  one  way  or  the  other.  We  should  not  therefore  attempt  to 
construe  the  statute  so  strictly  as  to  exclude  a  city  whidi  complies 
with  every  other  essential  requirement  of  the  law,  and  as  to  popu- 
lation has  in  fact  over  one-third  more  than  the  number  fixed  by 
the  statute.  The  aocuracy  of  this  enumeration  of  El  Paso  ia 
stated  to  be  beyond  question.  In  a  letter  dated  February  21,  1916, 
Hon.  William  C.  Eedfield,  Secretary  of  Commerce  and  Labor, 
says:  "  It  is  true  that  the  enumeration  in  question  was  made  by 
the  Federal  Government;  that  it  was  lawfully  authorized;  and 
that  as  all  the  formalities  as  to  enumeration,  tabulation,  seorecy, 
etc,  which  were  employed  in  the  taking  of  the  decennial  censna  of 
1910  were  strictly  observed,  the  aocuracy  of  the  enumeration  is 
beyond  question." 

The  special  census  of  January  15,  1916,  upon  order  of  tbe 
President  was  therefore  a  Federal  census  and  to  all  intents  and 
purposes  "  the  Federal  census  next  preceding "  and  making  of 
the  investment.  "Tbe"  as  used  before  the  words  Federal 
census  was  apparently  placed  there  to  distinguish  between  the 
next  preceding  'State  census  and  the  next  preceding  Federal 
census  and  not  to  mark  out  a  particular  Federal  census. 

People  ex  rel.  Carter  v.  Uice,  135  N.  Y.  473,  has  considerable 
bearing  upon  the  interpretation  I  have  given  to  the  Banking  Law. 
Section  5  of  article  III  of  the  Constitution  of  1846  as  amended 
in  1674  provided  that  the  Legislature  should  "  at  its  first  sessicm 
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after  the  return  of  every  enumeration  "  apportion  the  Aaflembly- 
men  to  the  various  couotiee.  The  objection  was  raised  that  the 
apportionment  of  1892  was  imconBtitutional  because  made  at  a 
special  session  of  the  Legislature  following  the  enumeration  of 
1892  and  not  at  the  first  regular  seasion  following  such  enumera- 
tion. The  objectitm  was  disposed  of  by  the  Court  of  Appeals  in 
the  Carter  case  in  the  following  language:  "  The  point  is  made 
that  an  extraordinary  fleasion  is  not  such  a  session  of  the  legis- 
lature as  is  contemplated  by  the  Constitution,  To  my  mind  the 
objection  is  wholly  without  force.  An  extraordinary  session  is, 
nevertheless,  a  session  of  the  l^islature  The  Governor,  by  the 
terms  of  the  Constitution,  has  '  power  to  convene  the  legislature 
(or  the  senate  only)  on  extraordinary  occasions.'  When  thus  con- 
vened, is  not  the  legislature  in  session  i  And  can  it  be  for  a 
moment  correctly  contended  that  a  session  thus  convened  is  the 
same  session  which  had  already  terminated  by  an  adjournment 
without  day?  It  is  not  a  regular  session,  it  is  true;  it  is  what 
the  Constitution  describee  it,  an  extraordinary  session,  but  yet 
a  session  of  the  l^islature.  The  Constitution  does  not  say  that 
the  session  which  is  to  deal  with  the  question  must  be  a  regular 
one.  All  it  directs  is  that  the  l^slature  at  the  first  session  after 
the  return  shall  proceed  to  make  the  alteratiims. 

"  There  is  no  basis,  in  the  language  of  the  Constitution,  for 
the  claim  that  the  session  of  the  legislature  referred  to  in  that 
instrument  is  the  first  session  of  the  legislature  which  itself  first 
convenes  after  the  return  of  the  apportionment.  The  Constitution 
does  not  say  so,  and  I  fail  in  finding  any  reason  in  principio  or  in 
the  nature  of  the  subject  which  calls  for  such  a  construction," 

Likewise  in  the  ascertainment  of  the  population  of  any  city 
under  section  239  of  the  Banking  Law  it  would  seem  that  in  the 
nature  of  things  the  purpose  of  the  statute  would  be  as  well  served 
by  a  special  census  as  by  a  general  census  so  long  as  both  were 
conducted  under  authority  of  the  Federal  Qovemment;  and  the 
Legislature  could  have  had  no  incentive  to  make  a  discrimination 
(between  a  special  and  a  general  census)  which  acosaplifihed 
no  perceivable  benefit  to  the  security  of  the  bonds. 
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In  my  opiDiOD  the  special  Federal  census  figures  may  be  used ; 
and  bonds  of  the  city  of  El  Paao,  Texas,  have  become  legal  iavest- 
mente  for  savings  banks  of  the  State. 


In  the  Matter  of,  the  Leoisi^tive  Powehb  of  Boa&ds  of  Supeb- 
TI8OR8  under  Section  45  of  the  County  Law  and  Section  319 
of  the  Public  Health  Law 

(Opinion  dated  April  18,  1014 > 

Hie  boaid  of  npeTviaoia  of  Rensselaer  county  may  lepeal  a  naolntion  far 
tlie  eataUiahment  of  a  county  tnleiculosls  hospital  and  to  sabmit  tba 
qoeatlon  by  lefeiendnm  to  the  people. 

The  board  of  BUperviBorB  of  Reasselaer  county,  on  November  23,  1015, 
adopted  a  resolution  for  the  eBtablisbment  in  tliat  oounty  of  a  tubercU' 
losia  hospital  under  section  46  of  the  Ckiunty  l4iw  as  amended  by  chapter 
427  of  the  Lawa  of  1916.  The  question  is  now  raised  as  to  whether  the 
present  board  of  aupervisors  may  repeal  the  resolution  and  submit  the 
question  of  building  a  hospital  to  the  people  of  the  county.  Beld,  that 
the  board  of  supervisors  has  power  to  repual  the  resolution  and  to  sub- 
mit the  question  by  referendum  to  the  people. 

Eon.  Herman  M.  Biggs,  Commissioner  of  Health,  submitted 
an  inquiry  as  to  whether  the  resolution  adopted  by  the  board  of 
supervisors  of  Rensselaer  county  for  the  estabJiahment  of  the 
tuberculosis  hospital  can  be  repealed  and  the  question  of  building 
such  a  hospital  be  referred  by  the  board  to  the  people  of  the  county. 

As  submitted  by  the  clerk  of  the  Renaaelaer  county  board  of 
aapervisors  and  the  State  Health  Department : 

On  November  23,  1915,  there  was  submitted  to  the  board  of 
supervisors  of  Rensselaer  county  a  resolution  providing  for  the 
establishment  of  a  county  tuberculosis  hospital  in  tlie  town  of 
North  Greenbush  in  that  county  under  section  45  of  the  County 
Law  as  amended  by  chapter  427  of  the  Laws  of  1915.  This  was 
adopted  on  November  26,  1915,  by  a  vote  of  nineteen  to  five. 
Proceedings  of  1915,  pp.  347,  360.  The  resolution  recites  that  a 
new  site  be  procured  for  what  was  "  commonly  known  as  the  Lake- 
view  Sanatorium  devoted  to  the  care  of  Renflselaer  county  tuber- 
cular patients."    Previously,  on  July  12,  1916,  under  section  319 
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of  the  Pnblio  Health  Law,  a  hearing  had  been  held  on  petition 
of  the  Rensselaer  board  of  supervisors,  and  the  location  of  a  site 
in  the  town  of  North  Greenbush,  on  the  Film  and  Walsh  farms 
was  "  permitted  "  hy  the  Deputy  State  Commissioner  of  Health, 
and  the  local  health  officer.  It  does  not  appear  that  the  Lakeview 
Sanatorium  as  originally  conducted  was  established  under  the  pro- 
visions of  law  providing  for  county  tuberculosis  hospitals,  and 
apparently  the  hospital  projected  by  the  resolution  was  an  entirely 
new  eBtabliabment.  Apparently,  no  appropriation  was  made  under 
the  resolution,  although  it  provided  that  the  cost  of  the  buildings 
shall  be  approximately  $150,000.  The  resolution  goes  on  to  pro- 
vide for  the  adoption  of  the  same  site  approved  by  the  deputy 
commissioner  of  health ;  the  appointment  of  Mr.  L,  N,  Millinuin 
as  architect  at  a  fixed  compensation ;  advertising  for  bids ;  letting 
of  a  contract  with  sureties  and  a  committee  of  supervision. 

WooDBURT,  Attorney-General. —  There  ia  no  principle  more 
firmly  established  than  that  "  acta  of  parliament  derogatory  from 
the  power  of  subsequent  parliaments  bind  not."  This  presumption 
against  irrepealable  laws  has  been  carried  far ;  as  witness  the  case 
of  Richmond  County  Gas  Light  Co.  v.  Middletown,  59  N.  Y.  228. 
A  board  of  supervisors  is  a  legislative  body.  Indeed,  the  State 
Constitution,  in  article  III,  section  27,  specifically  authorizes  the 
Legislature  to  confer  "  further  powers  of  local  legislation  "  on  the 
boards.  See  also  People  ex  rel,  O'Connor  v.  Supervisors,  153 
N.  Y.  370. 

However,  a  board  of  supervisors  also  has  other  powers  which  the 
courts  have  defined  as  judicial  and  as  administrative.  Now  it  ia 
well  settled  that  judicial  action  once  determined  within  the 
bounds  of  jurisdiction  may  not  be  reopened.  See  1912  Attorney- 
General's  report,  p.  241,  for  discussion  and  cases  in  connection 
with  the  State  Board  of  Tax  Commissioners.  Unfortunately,  in 
all  the  cases  submitted  to  the  courts,  the  action  sought  to  be 
reversed  or  modified  had  aspects  apparently  not  legislative,  and 
accordingly  the  judges  have  denied  or  narrowly  limited  the  power 
of  the  boards.  People  ex  rel.  Caldwell  v.  Supervisors,  45  App. 
Div.    42;    People    ez   rel.    Lawrence  v.    Supervisors^    48    id. 
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128;  People  ex  rel.  Hovey  v.  Ames,  19  How.  Pr.  551;  People 
ex  rel.  Thomson  v.  Supervisors,  35  Barb.  408 ;  Superviaors  v. 
Bowea,  4  LanB.  24 ;  People  ex  rel.  Birch  v.  Hills,  32  Hun,  459 ; 
People  ex  rel.  Donnelly  v.  Kiggs,  19  Misc.  Rep.  693;  Matter  of 
B.  M.  G.  L.  Co.,  144  N.  Y.  228. 

I  find  nothing  in  the  rules  of  the  Rensselaer  board  of  supervisorB 
or  in  the  statutes  expressly  recognizing  or  authorizing  reversal  of 
action,  with  the  exception  of  a  rule  as  to  limited  "reconsideration." 
However,  if  the  action  of  the  board  in  the  case  now  submitted  was 
legislative  and  not  judicial  I  believe  express  statutory  authoriza- 
tion is  unnecessary,  and  that  the  presumption  of  power  to  repeal 
would  give  the  present  board  the  right  to  reconsider  the  previous 
action.  It  may  be  urged  that  the  Legislature  under  its  power  to 
confer  legislative  powers  has  not  expressly  given  the  power  of 
repeal.  However,  I  think  this  is  immaterial,  since  a  legislative 
power  once  granted  presumably  will  be  exercised  as  ordinarily. 
"  The  new  board  stands  in  the  shoes  of  the  old,"  and  consequently, 
as  a  continuing  body,  it  is  of  little  moment  that  the  personnel  of  its 
membership  may  have  changed.  Supervisors  v.  Bowen,  4  Lans. 
24,  supra. 

I  think  the  action  of  the  board  in  performing  the  wholly  public 
function  of  providing  a  hospital  for  the  county  may  be  distin- 
guished from  the  eases  above  cited  where  the  acts  of  the  board 
invariably  touched  directly  the  rights  of  individuals.  The  right 
lo  the  refund  of  a  tax,  or  a  proper  apportionment  thereof,  the 
inviolability  of  a  contract,  or  the  settlement  of  a  personal  claim  are 
unquestionably  far  different  than  the  carrying  out  of  a  govern- 
mental project  and  the  appropriation  of  money  therefor.  In 
People  ex  rel.  Thomson  v.  Supervisors,  supra.  Judge  Potter 
expressly  recognized  the  legislative  powers  of  supervisors  while, 
at  the  same  time,  denying  their  right  to  reverse  judicial  action. 
The  resolution  establishing  the  hospital  was  as  much  legislative  as 
a  statute  establi^ing  a  State  institution,  abolishing  the  health 
office  of  the  Port  of  New  York,  or  a  resolution  establishing  a  fire 
district     Matter  of  Rockaway  Park  Improvement  Co.,  83  Hnn, 
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When  we  come  to  examine  what  waa  actually  done  by  the  board 
in  this  case,  there  is  strong  indication  that  the  action  was  tentative 
only,  void  in  some  respects  and  defeated  by  failure  to  proceed. 

In  the  first  place,  the  site  of  the  hospital  was  never  properly 
approved.  Under  section  319  the  State  CommiasionMr  of  Health 
and  the  local  health  officer  constitute  a  board  to  approve  the  estab- 
lishment of  a  tuberculosis  hospital.  However,  the  deputy  State 
Commissioner  sat  on  this  board.  The  action  was  necessarily  null 
and  void  since  the  commissioner  himself  was  bound  to  personally 
sit.  It  was  so  held  by  the  Appellate  Division,  third  department, 
this  January  in  People  ex  rel.  Buckbee  v.  Biggs,  in  an  opinion 
by  Mr.  Justice  Woodward.  If  the  site  had  beraj  properly  approved 
a  difficult  question  might  be  presented,  since  the  approval  of  the 
State  and  local  health  officers,  under  section  319  of  the  Public 
Health  Law,  "  is  final  and  conclusive." 

The  resolution  is  clearly  an  extension  or  amendment  of  one 
adopted  by  the  board  July  13,  1915.  Proceedings,  p.  210.  Yet 
neither  the  first  resolution  nor  the  second  complies  with  section 
17  of  the  County  Law  requiring  that  "  Every  act  or  resolution  of 
such  board  in  the  exercise  of  its  legislative  power  shall  have  a  title 
prefixed  concisely  expressing  its  contents  followed  by  a  reference 
to  the  law  or  laws  conferring  the  authority  to  pass  the  act  or 
resolution     *    *     *." 

Next  observe  the  statute  under  which  the  supervisors  acted. 
County  Law,  §  45,  as  amd.  in  1915.  It  is  required  that  "  Whrai 
the  board  of  supervisors  of  any  county  shall  have  voted  to  estab- 
lish such  hospital,  or  when  a  referendum  on  the  proposition  of 
establishing  such  a  hospital  in  a  county,  as  authorized  above,  shall 
have  been  carried,  the  board  of  supervisors  shall:"  (1)  acquire  a 
site,  (2)  erect  buildings,  (3)  obtain  funds,  (4)  appoint  managers, 
(5)  accept  any  gifts.  This,  however,  is  not  so  strongly  worded 
as  that  provision  of  the  statute  referring  exclusively  to  the  action 
to  be  taken  after  the  adoption  by  the  people  of  a  referendum. 
There  it  is  provided  that;  "  If  a  majority  of  the  voters  voting  on 
such  propositions  shall  vote  in  favor  thereof  then  such  hospital  sbal' 
be  established  hereunder  and  the  sum  of  money  named  in  the  said 
proposition  shall  be  deemed  appropriated,  and  it  shall  be  the  duty 
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of  the  board  of  superviaore  to  proceed  forthwitt  to  ©xerciae  the 
powers  sod  authority  conferred  upon  it  in  this  section."  Appar- 
ently, reconsideration  is  expressly  withheld  where  a  referendum 
is  adopted  and  the  acts  of  the  board  then  are  not  I^alative,  as  in 
Stanton  v.  Supervisors,  112  App.  Div.  877.  That  case  seemfl  to 
recognize  that  when  the  board  acta  alone  without  recourse  to  a 
referendum  in  locating  county  buildings  the  act  is  legislative. 

However,  so  far  as  I  can  find;  nothing  was  ever  done  except  to 
acquire  an  unauthorized  site  and  to  direct  the  making  of  an  arcbi- 
teot'a  contract.  No  appropriation  of  money  baa  been  pointed  out 
to  me,  and  I  am  advised  that  no  buildings  have  been  erected,  gifts 
received  or  management  provided.  The  whole  project  halted,  as 
indeed  it  would  have  to,  pending  the  lawful  approval,  aince  even 
the  aite  was  not  acquired  in  the  manner  provided  by  the  statute. 

The  aupervisora  now  surest  that  they  adopt  the  alternative 
method  provided  by  the  County  Law,  in  deciding  upon  the  erection 
of  a  hospital  by  submitting  the  question  to  the  source  of  all 
power  —  the  people.  E»iept  in  so  far  as  rights  of  individuals 
have  vested,  it  is  my  opinion  that  they  have  this  power.  The 
rights  of  outside  parties  and  contracts  made  with  them  would,  of 
course,  restrict  qualifiedly  the  power  of  repeal.  In  subdivision  6 
of  section  45  of  the  County  Law,  power  is  expressly  given  to  the 
board  of  supervisors  to  change  the  site  and  erect  another  hospital. 
Surely,  if  this  power  exists  after  the  hospital  is  completed,  it  most 
exist,  even  by  implication,  before  anything  has  been  dona 

As  was  indicated  at  the  outset,  owing  to  the  lack  of  judicial 
determination,  the  solution  of  the  question  relating  to  the  right  of 
repeal  is  not  free  from  doubt.  However,  even  if  it  should  be  detei^ 
mined  that  this  power  does  not  exist,  still,  I  believe  that  the  cir- 
cumstances surrounding  the  resolution  from  its  inception  to  the 
present  time  wonld  justify  the  board  in  treating  the  resolution  as 
a  nullity  and  without  present  force  or  effect 

It  is  therefore  my  opinion  that  the  board  of  supervisors  of 
Bensselaer  county  has  power  to  repeal  a  resolution  providing  for 
the  establishment  of  a  county  tuberculosia  hospital,  and  to  submit 
the  question  by  referendum  to  the  people, 
Sr^n  Dipt.  Reft. — Vol.  7  U 
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In  the  Matter  of  OowBTSDiwa  Sbctionb  40  and  82  op  the  Town 
Law  rb  to  the  Effect  of  Changing  tlie  Date  of  a  Town  Meeting 

(Opluton  dated  AprU  27,  1610} 

laim  of  town  oOcen  where  ■neh  chuiie  of  time  eiUbUahmant  Iiab  be«n  nude. 
In  mpect  to  tbeir  term  of  lialdl&£  over. 

When  %  thangt  is  Mi^de  in  the  date  of  holding  %  town  meeting  from 
the  spring  to  general  election  day,  to  take  effect  in  an  odd  numbered 
year,  the  temu  of  the  town  oflScere,  in  office  at  the  time  the  resolution 
ie  pasMd,  ie  not  extended  from  the  date  of  the  spring  town  meeting 
until  the  let  day  of  January  following  such  general  election. 

At  the  flrat  biennial  town  meeting  held  in  the  spring  after  the  adop- 
tion of  a  reeolution  making  inch  changes  a  full  set  of  town  officers  ehould 
be  elected  to  hold  office  until  January  let  following  such  election. 

The  board  of  supervisors  of  Tioga  county  has  aubmitted  an 
inquiry  aB  follows : 

"  When  a  county  board  of  Bupervisors  changes  the  time  for  hold- 
ing the  biennial  town  meetings  in  such  county  under  section  40 
of  the  Town  Law,  from  February  to  the  gwieral  election  day  in 
November  by  a  resolution  passed  any  time  during  the  year  1910 
to  take  effect  at  the  fall  election  in  1917,  will  it  be  necessary  to 
hold  a  town  meeting  in  February,  1917,  to  elect  town  officers  for 
the  period  between  such  February  town  meeting  and  the  general 
election  of  that  year,  or  can  the  town  officers  now  in  office  hold 
over  until  DecOTiber  31,  1917. 

"  Second.  What  is  the  proper  procedure  to  effect  such  a  change 
and, 

"  Third.  How  will  the  change  affect  the  town  supertntendeoit  of 
highways." 

WoODBTJBT,  Attorney-General. —  The  board  of  supervisors  of 
tbe  county  of  Tioga,  by  its  clerk,  aska  to  be  advised  as  to  tibe  pro- 
cedure which  should  be  adopted  by  its  board  to  effect  a  change  iu 
the  date  of  holding  its  town  election  from  February  to  the  date 
upon  which  the  general  election  is  held,  and  also  whether  the 
present  town  officers  will  hold  over  until  the  close  of  the  year 
1917. 
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It  appears  that  the  town  meetingB  in  Tioga  county  have  hereto- 
fore been  held  some  time  during  the  month  of  February  in  every 
odd  numbered  year  and  that  a  full  set  of  town  officers  was  elected 
in  February,  1915,  for  a  term  of  two  years,  and  that  now  the 
board  desires  to  change  the  date  of  such  town  meetings  so  that  they 
can  be  held  biennially  with  the  general  election,  and  first  town 
meeting  under  such  change  to  be  held  on  the  first  Tuesday  after 
the  first  Monday  in  November,  in  3917. 

It  is  provided  by  section  40  of  the  Town  Law  that  "  The  board 
of  supervisors  of  any  county  may  by  resolution,  fix  a  time  when 
the  biennial  town  meetings  in  such  county  shall  be  held,  which 
shall  be  either  on  some  day  between  the  first  day  of  February  and 
the  first  day  of  May,  inclusive,  or  on  the  first  Tuesday  after  the 
first  Monday  in  November  of  an  odd  numbered  year." 

It  is  provided  by  section  82  of  the  Town  Law  that  the  terms  of 
office  of  auperviaors,  town  clerks,  assessors,  town  superintendents 
of  highways,  collectors,  overseers  of  the  poor,  inspectors  of  election 
and  constables  shall  be  two  years,  and  in  towns  where  the  biennial 
town  meetings  are  held  between  the  first  day  of  February  and  the 
first  day  of  May  the  terms  commence  immediately  after  the  town 
meeting  as  soon  as  the  officers  elect  have  qualified  and  continues  for 
two  years,  but  where  a  change  is  made  to  a  general  election  day 
the  officers  elected  thereat  shall  take  office  on  the  first  day  of 
January  succeeding  their  election. 

Much  confusion  seems  to  have  arisen  in  different  counties  where 
changes  have  been  made  from  what  have  generally  been  termed 
"  spring  town  meetings  "  to  a  town  election  to  be  held  at  the  same 
time  as  the  general  election  in  the  fall  in  reference  to  the  expira- 
tion of  the  terms  of  office  of  those  incumbents  of  the  various  town 
offices  at  the  time  a  resolution  was  passed  providing  for  such 
change. 

It  was  held  by  my  predecessor  in  1912  (Eep.  1912,  p.  526) 
that  a  board  of  supervisors  has  no  power  to  so  change  the  time  of 
town  meetings  as  to  extend  the  terms  of  the  supervisors  in  office 
at  the  time  of  the  adoption  of  the  resolution. 

In  1913  Mr.  Carmody  also  held  (Rep.  1913,  p.  425J  that  the 
term  of  office  of  (me  Felcher  as  supervisor,  having  been  ill^ally 
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lengthened  by  the  action  of  the  Hamilton  county  board  of  super- 
visors in  changing  the  date  of  the  town  meetings,  an  action  in 
quo  warranto  would  lie  to  teat  the  title  t{i  hie  office. 

In  that  case  a  similar  condition  existed  as  that  which  will 
be  brought  about  if  the  change  is  made  which  is  contemplated  by 
the  board  of  aupervisors  in  Tioga  county.  The  board  of  aupei^ 
visors  of  that  county  (Hamilton)  passed  their  resolution  at  the 
November  session  in  1911,  changing  the  time  of  holding  the  town 
meeting  from  March  to  general  election  day  and  provided  that  all 
officers  elected  at  the  town  election  in  November,  ldl3,  should  take 
office  on  January  1,  1914.  A  town  meeting  was  held  in  March, 
1913,  in  one  town  in  the  county  (Hamilton)  and  one  Perkins  was 
elected  supervisor,  but  Mr.  Pelcher  who  had  been  elected  in  March 
1911,  claimed  to  hold  over  until  his  successor  should  be  elected  in 
the  following  November,  1913,  and  qualified,  and  refused  to  sur- 
render the  office  or  the  booka  and  papers  and  an  action  was  brou^t 
to  try  the  title  to  such  office.  It  was  held  by  the  special  term  in 
case  reported  in  81  Miscellaneous  Reports,  423,  that  there  could 
have  been  no  town  meeting  in  March,  1913,  at  which  Mr.  Perkins 
could  have  been  elected,  and  that  if  any  vacancy  existed  in  the 
office  after  the  expiration  of  the  terms  in  March,  1913,  that  Mr. 
Pelcher  could  hold  the  i^ce  until  such  vacancy  was  filled  by  the 
proper  authorities  or  until  his  successor  was  elected  in  November, 
1913,  the  right  to  hold  the  office  thus  being  extended  about  nine 
months  beyond  the  terms  for  which  such  supervisors  have  been 
elected. 

This  decision  was  afterwards  affirmed  by  the  Appellate  Division, 
Third  Department,  and  also  affirmed  by  the  Court  of  Appeals  in 
210  N.  Y.  663,  by  a  divided  court.  It  seems  to  be  somewhat 
in  conflict  with  other  opinions  given  by  the  Court  of  Appeals  but 
the  opinion  is  predicated  upon  the  theory  that  as  the  law  then 
existed  the  supervisors  elected  in  March,  1911,  were  chosen  and 
elected  with  full  knowledge  upon  the  part  of  'the  electors  that  the 
terms  would  be  two  years  and  might  be  extended  by  action  of  the 
board  of  supervisors  for  nearly  nine  months  in  addition  thereto 
and  at  page  427  (81  Misc.  Bep.)  the  court  uses  the  following  lan- 
guage: "Article  10,  section  3,  of  the  Constitution  provides  '  Wbtax 
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the  duration  of  any  office  is  not  providecl  by  this  Constitution  it 
may  be  declared  by  law.'  The  term  of  office  of  eupervisor  is  not 
fixed  by  the  Constitution  but  has  been  declared  by  the  legislature 
to  be  for  the  period  of  two  years,  except  the  legislature,  prior  to 
the  passage  of  the  resolution  in  question,  provided  that  in  case  of 
the  adoption  of  such  a  resolution  changing  the  time  of  holding 
bimnial  town  meetings  to  the  first  Tuesday  after  the  first  Monday 
in  November,  all  town  officers  hereafter  elected,  (that  is  after  the 
enactment  of  section  82  of  the  Town  Law,  chapter  491,  Laws  of 
1909),  should  hold  office  until  the  first  day  of  January  succeeding 
the  town  meeting  held  pursuant  to  such  resolution.  The  extenaion 
of  the  term  of  office  of  the  supervisors  in  office  when  the  resolution 
was  adopted  was  therefore  by  virtue  of  the  legislative  enactment 
and  not  simply  by  the  resolution  of  the  board  of  supervisors. 

"  In  effect  the  legislature  declared  that  the  term  of  office  of 
members  of  a  board  of  supervisors  should  be  for  two  years  unless 
a  resolution  was  adopted  by  the  board  changing  the  time  for  hold- 
ing the  town  meetings  from  spring  until  fait,  then  and  in  that  case 
their  terms  should  expire  at  a  different  time  several  months  later 
than  the  period  of  two  years.  The  electors  of  Ilamilton  county 
selected  their  supervisors  with  the  knowledge  that  such  a  resolution 
could  be  adopted  and  the  time  of  the  officers  elected  extended  as 
suggested." 

It  has  been  held  in  several  cases  that  the  Legislature  cannot 
extend  the  term  of  a  town  officer  after  his  election.  People  ex  rel. 
LeHoy  v.  Foley,  148  N.  Y.  677;  People  ex  rel.  Smith  v.  Weeks, 
176  N.  T.  194, 

The  final  decision  by  the  Court  of  Appeals  in  the  Pelcher  case 
was  rendered  on  the  16th  day  of  February,  1913,  and  on  the  8th 
of  April,  1913,  nearly  two  months  thereafter,  chapter  231  of  the 
Laws  of  1913,  amending  section  82  of  the  Town  Law  was  enacted, 
which  seems  to  have  been  passed  for  the  purpose  of  settling  the 
uncertainty  which  theretofore  existed  in  reference  to  the  expira- 
tion of  the  terms  of  town  officers  when  a  change  should  be  made  in 
the  date  of  holding  a  town  meeting  after  the  election  of  snch  offi- 
cers, and  that  part  of  said  act  which  applies  to'  the  point  under 
consideration,  reads  as  follows :  "  Except  as  otherwise  provided  in 
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this  section,  in  case  the  time  of  the  holding  of  town  meetings  in 
anj  connty  is  changed  by  resolution  of  the  board  of  supervisors 
of  the  county  t«  the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber, all  town  ofiEcers  in  any  town  of  such  county  elected  at  the  first 
biennial  town  meeting  held  after  the  adoption  of  euch  resolution 
shall  hold  office  .until  the  first  day  of  January  succeeding  the  bien- 
nial town  meeting  first  held  pursuant  to  such  resolution.  No  reso- 
lution changing  the  time  of  holding  town  meetings  to  the  first 
Tuesday  after  the  first  Monday  in  November  shall  be  effectual  to 
dispense  with  the  holding  of  the  first  biennial  town  meeting  after 
the  adoption  of  such  resolution  at  the  time  fixed  when  such  resolu- 
tion was  adopted.  But  the  collector  in  each  town  shall  complete 
the  duties  of  his  office  in  respect  to  the  collection  of  taxei^  and  pay- 
ment and  return  thereof,  upon  any  warrant  received  by  him  during 
his  term  of  office,  notwithstanding  the  fact  that  his  successor  has 
entered  upon  the  duties  of  his  office." 

This  amendment  appears  to  settle  all  doubt  and  uncertainty  as 
to  town  officers  holding  over  for  eight  or  nine  months  after  the 
expiration  of  their  terms,  and  if  a  resolution  is  passed  by  the  board 
of  Hupervisors  of  Tioga  county  at  any  time  before  the  next  biennial 
town  meeting  in  February,  1917,  changing  the  date  of  their  town 
election  to  the  date  of  the  next  general  election,  the  town  ofiicers 
now  in  office  cannot  hold  over  until  the  Slst  day  of  December,  I9l7, 
but  there  must  be  a  town  meeting  at  the  usual  time  in  February, 
1917,  for  the  election  of  town  officers  for  short  terms,  to  com- 
mence immediately  after  the  town  meeting  in  February,  and  con- 
tinue until  and  including  the  Slst  day  of  December,  1917,  and  at 
the  town  election  to  be  held  at  the  time  of  the  general  election  in 
November,  1917,  a  new  set  of  town  officers  will  be  elected  whose 
terms  will  begin  on  January  1,  1918,  and  continue  for  two  years, 
and  the  biennial  town  elections  will  thereafter  be  held  at  the  aame 
time  as  the  general  elections  in  November  in  each  odd  numbered 
year. 

In  reply  to  the  second  inquiry,  it  would  appear  to  be  necessarv 
that  a  resolution  changing  the  date  of  holding  town  meetings  should 
be  passed  with  all  the  formality  required  by  section  17  of  the 
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Comity  Law,  and  should  specifically  state  when  the  first  town  elec- 
tion will  occur  uader  such  change,  and  should  also  provide  that 
the  officers  elected  at  the  next  biennial  town  meeting  in  February, 
1917,  shall  hold  office  until  the  first  day  of  January  succeeding 
their  election  and  that  biennial  town  elections  will  thereafter  he 
held  in  said  comity  at  the  same  time  as  the  general  election  on  the 
first  Tuesday  after  the  first  Monday  in  November  in  each  odd 
numbered  year. 

Snch  a  resolution  properly  phrased  will  fully  meet  the  require- 
ments of  sections  40  and  82  of  the  Town  Law  as  amended  by 
chapter  231  of  the  Laws  of  1918. 

The  answer  to  the  third  inquiry  is  contained  in  section  82  of 
the  Town  Law  which  in  part  provides  that  "  the  term  of  a  town 
superintendent  of  highways,  if  Budx  superintendent  be  elected  at 
a  town  meeting  held  at  the  time  of  a  general  election,  shall  begin 
on  the  Thursday  succeeding  his  election  or  as  soon  thereafter  as 
he  shall  have  been  officially  notified  of  his  election  and  shall  have 
duly  qualified." 

It  follows  therefore  that  if  a  resolution  is  adopted  by  the  board 
of  supervisors  in  1916,  providing  for  a  change  of  the  date  of  hold- 
ing the  town  election  to  the  general  election  day  in  November, 
1917,  that  the  town  superintendent  of  highways  elected  at  that 
time  shall  take  office  on  the  following  Thursday  after  his  election, 
or  as  soon  thereafter  as  he  shall  have  qualified  for  such  office,  and 
will  hold  by  force  of  statute  until  his  successor  shall  have  been 
elected  and  qualified  at  the  election  in  November,  1919,  and  as  the 
town  superint^identB  in  such  towns  that  were  elected  in  February, 
1915,  hold  their  offices  until  the  Ist  day  of  November,  1917,  by 
virtue  of  both  the  Town  and  Highway  Law,  the  superintendents 
elected  at  the  next  biennial  town  meeting  in  February,  1917,  will 
have  but  a  very  few  days  to  serve  under  such  election,  that  is,- 
from  the  first  day  of  November  until  the  Thursday  succeeding  the 
election  or  ujitil  their  successors  elected  at  the  general  election  in 
November,  1917,  shall  have  been  duly  notified  and  qualified. 
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In  the  Matter  of  Cokstbdinq  the  Highway  Law,  Section  45,  as 
to  the  Authority  of  a  Town  Board  to  Make  Per  Diem  Allowances 
to  the  Superintendent  of  Highways  in  Lieu  of  Actual  and 
Necessary  Expenses 

(Opinion  d»t«d  April  30,  19)S) 

No  «Dt)iOTit7  in  a  town  tward  nndfti  lActloii  45  of  tlie  Hlshwfty  Law  to  makfe 
paymeBta  to  a  lupeiliitendent  of  highwaTa  lulesa  baaed  upon  acttul  asd 
Bcccsaaij  cxpeosei. 

Per  diem  allowaDce*  to  the  BuperiDtendent  of  highway*  are  not  legal 
nor  is  B.  town  board  authorized  to  pay  a  town  superintendent  of  highways 
for  the  uae  of  hii  own  automobile  but  may  allow  him  the  actual  amount 
expended  by  him  In  the  purchase  of  needed  supplies  for  inch  machine 
when  he  is  engaged  upon  town  buafaieea. 

Hon.  Eugene  M.  Travis,  State  Ctnuptroller,  subioifted  the 
following  inquiry : 

"  1.  May  the  town  board  of  a  town  of  this  State  lawfully  make 
the  town  superintendent  of  highways  or  his  deputyj  o'  both,  a 
per  diem  allowance  to  be  paid  in  lieu  of  actual  and  necessary 
expenses? 

"  2.  May  auch  a  town  board  allow  such  ofBcers  a  fixed  rate  per 
mile  for  the  use  of  their  own  automobile  I " 

WooDBURT,  Attorney-General. —  I  am  informed  that  in  many 
towns  of  the  State  it  is  the  practice  of  the  town  board  to  allow  the 
town  superintendent  of  highways  or  his  deputy,  if  he  has  one,  a 
fixed  sum  daily  in  lieu  of  expenses,  and  the  question  arisee,  is 
buch  practice  legal  and  can  it  be  unheld ! 

The  sole  authority  of  a  town  board  to  audit  anything  to  a  town 
superintendent  of  highways  is  found  in  section  45  of  the  Hi^way 
Law,  which  provides  that  the  town  boaid  shall  fix  the  compensation 
of  a  superintendent  of  highways,  and  his  deputy,  if  one  be  ap- 
pointed, at  not  less  than  two  nor  more  than  five  dollars  per  day, 
and  that  "  Such  town  superintendent  and  his  deputy,  if  any,  shall 
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be  paid  the  actual  and  necessaiy  expenses  incarred  by  them  in  the 
performance  of  their  duties,  •  *  *  guch  accounts  for  compen- 
sation, tog^er  with  acconnts  for  expenses  incurred  by  such  town 
superintendent  and  his  deputy,  if  any,  verified  as  above  provided, 
shall  be  subject  to  audit  by  the  town  board  at  its  meeting  held 
annually  for  the  audit  of  accounts  of  town  officers.     *     *     "" 

The  language  of  this  section  is  plain  and  unmiatakable,  and 
there  must  be  two  facta  established  before  a  town  superintendent 
is  ^ititled  to  have  anything  audited  to  him  for  expenses,  viz. :  The 
expenses  must  not  only  be  actually  incurred  but  they  must  be 
necessarily  incurred  in  the  line  of  his  official  duties.  It  is  one  of 
those  saf^uards  thrown  about  this  class  of  expenditures  to  protect 
the  town  against  the  greed  and  avarice  of  such  officers  as  might  be 
inclined  to  pad  or  fabricate  their  accounts  by  items  that  are  in 
excess  of  what  they  have  actually  and  necessarily  incurred  while 
engaged  in  town  work. 

"Actual "  means  real,  as  distinguished  from  constructive, 
visionary  or  fabricated,  and  it  was  very  clearly  the  intent  of  the 
Legislature  that  such  expenses  should  be  allowed  as  the  officer 
actually  incurred  and  to  limit  him  to  those  expenses  alone.  It 
must  be  assumed  that  each  town  board  will  fix  the  compensation 
of  their  town  superintendent  at  a  fair  and  reasonable  amount, 
having  due  regard  to  the  work,  and  the  condition  of  the  town  and 
highways  therein,  and  if  he  is  given,  in  addition  to  his  per  diem 
allowance,  an  amount  which  will  fully  reitoburse  him  for  all  sums 
which  he  has  actually  expended  while  prosecuting  his  official  woik, 
I  am  unable  to  see  how  he  can  complain.  The  statute  appears  to 
be  fair  and  reasonable,  and  the  intent  of  the  Legislature  is  clear 
and  manifest  and  every  town  superintendent  who  accepts  the  posi- 
tion takes  it  with  full  knowledge  that  he  can  only  be  reimbursed 
for  the  expenses  he  has  actually  incurred,  and  to  allow  him  in  the 
face  of  the  statute,  a  certain  sum  "  as  expenses  "  for  each  day  in 
lieu  of  actual  and  necessary  expenses  would  be  a  clear  violation 
of  the  provisions  of  the  statute.  A  municipality  is  not  bound  to 
pay  the  expenses  of  its  public  official  unless  there  Is  some  statutory 
authority  for  such  practice,  as  the  salaries  and  wages  of  such  officers 
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are  gmerall;  fiied  at  an  amoimt  which  is  deemed  fair  and  reason- 
able, and  of  sufficient  amount  to  cover  their  expenditures,  and 
where  there  is  statutory  authontj  for  the  allowances  of  expenses 
in  addition  to  salary  it  must  be  strictly  followed. 

It  may  require  a  little  more  bookkeeping  on  the  part  of  a  super- 
intendent to  enter  each  item  of  expenditure  as  it  is  made,  and 
then  again  include  it  in  an  itemized  statement  to  be  presented  to 
the  town  board  for  audit,  than  it  would  to  simply  enter  a  certain 
amount  for  each  day's  expenses  in  his  statement,  whether  he  had 
actually  expended  that  amount  or  not^  but  the  former  method 
would  be  strictly  according  to  statute,  and  honest,  and  the  latter 
would  not  conform  to  the  law,  and  might  he  grossly  erroneous. 

There  are  several  statutes  where  a  certain  amount  is  provided 
by  the  Legislature  to  an  ofiicer  in  lieu  of  all  expenses,  and  in  such 
a  case  it  would  be  perfectly  proper  to  allow  it  to  be  paid  at  a  cer- 
tain amount  per  day,  week,  month  or  quarterly,  for  it  is  clearly 
within  the  contemplation  of  the  Legislature  that  the  ofiicer  should 
receive  the  amount  so  specified  which  shall  be  in  full  of  all 
expenses. 

If  a  certain  amount  should  he  fixed  by  a  town  board  to  be  paid 
per  day  in  lieu  of  expenses  the  superintendent  would  be  claiming 
it  and  drawing  it  without  regard  to  the  fact  as  to  whether  he  had 
spent  that  amount  or  not,  and  such  a  provision  would  not  only  be 
violative  of  both  the  spirit  and  letter  of  the  statute,  but  would  lead 
to  abuses  in  making  out  claims,  as  the  affiant  is  required  to  swear 
that  he  has  actually  and  necessarily  expended  the  amounts  named 
in  the  bill,  when  in  fact  he  may  have  not  spent  the  full  amount 
in  any  one  day  or  perhaps  any  of  it,  if  he  is  allowed  to  collect  a 
certain  amount  per  day  in  lien  of  expenses. 

I  cannot  fully  agree  with  the  position  taken  by  the  highway 
department  that  the  town  board  shall  fix  the  allowances  of  the 
superintendent  for  expenses,  as  the  expense  allowances  are  fixed 
by  the  fact  of  actual  and  necessary  expenditure,  and  while  the 
town  boards  are  required  to  audit  the  bills,  they  would  have  no 
authority  to  reduce  the  items  of  actual  and  necessary  expenses  of 
a  superintendent  if  no  more  was  claimed  than  had  been  expended, 
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and  if  a  correct  bill  properly  verified  waa  reduced  by  a  town  board 
the  officer  could  easily  have  it  corrected  by  a  review  of  the  eaine 
in  the  courts,  by  certiorari.  A  town  board  would  have  no  authority 
to  disallow  an  item  of  expense  which  had  been  actually  and  neces- 
sarily incurred,  but  if  any  Bucb  items  could  be  shown  to  be 
erroneous  or  overcharged,  it  would  be  equally  the  duty  of  the  town 
board  to  disallow  it  to  the  extent  that  it  was  wrongly  stated,  but 
the  statute  directs  that  be  shall  be  reimbursed  for  all  actual  and 
necessary  expenses  and  a  town  board  has  no  authority  to  disobey 
the  plain  mandate  of  the  statute  and  could  not  lawfully  cut  an 
account  below  the  actual  expenditure. 

I  think  abuse  would  be  more  liable  to  creep  into  the  accounts 
if  a  superintendent  was  allowed  a  certain  amount  per  day  in  lieu 
of  expenses,  than  there  would  be  by  requiring  such  officers  to  con- 
form to  the  statute,  even  if  their  accounts  are  only  audited  once 
a  year.  An  arrangement  as  suggested  by  the  question  might  be 
made  that  would  be  fairly  equitable  as  between  the  officer  and  the 
town,  but  it  would  not  be  legal,  and  a  statutory  officer  is  required 
to  exercise  the  function  of  his  office  as  prescribed  by  the  statute. 

After  giving  the  subject  thorough  consideration,  I  am  forced  to 
the  conclusion  &at  the  town  board  cannot  lawfully  make  a  town 
superintendent  of  highways  an  allowance  to  be  paid  in  lieu  of 
actual  and  necessary  expenses. 

In  answer  to  the  second  inquiry,  I  desire  to  aay  that  while  it 
would  be  fair  and  equitable  as  between  Ae  town  and  superintend- 
eni  of  highways,  that  he  should  be  paid  for  the  use  of  his  own 
automobile  while  engaged  upon  official  work,  if  the  wear  and  tear 
thereof  could  be  accurately  measured,  it  has  been  a  long  estab- 
lished rule  of  practice  in  this  state  that  if  a  trustee  or  public  official 
nsea  his  own  conveyance  in  the  discharge  of  his  duties,  he  is  not 
entitled  to  compensation  for  such  use,  but  I  think  hia  actual 
expenditures  for  gasoline  and  oil  used  upon  his  trips  while  at  work 
for  the  town,  would  be  a  legitimate  charge  against  the  municipality. 
By  using  his  automobile  the  superintendent  adds  to  his  general 
efficiency,  and  the  value  of  his  services  to  the  town  are  proportion- 
ately increased,  and  the  amount  of  both  gasoline  and  oil  can  be 
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definitely  ascertained,  and  are  actual  and  necessaiy  expenses 
incurred  by  him  in  tbe  line  of  his  work  and  are  therefore  proper 
charges  against  the  town,  and  should  be  paid  upon  a  verified  state- 
ment of  the  amount  so  used  when  he  is  absent  from  home  on  official 
work, 

I  do,  therefore,  answer  your  second  inquiry  in  th©  negative, 
except  as  to  the  superintendent's  actual  expenditures  for  gasoline 
and  oil  used  by  him  while  at  work  for  the  town. 


In  the  Matter  of  the  CowsTrroTioNALiTT  of  the  Bill  PBOvn>- 

inO  FOB  THE  CeNSOBSHIF  OF  MoVIITQ  PtCTUKBS 

(Opinion  dftted  Ma;  IS,  1616) 

The  Centoralifp  bill  (IntrodQCtoi;  Scute  Ho.  91,  Aasembl;  reprint  No.  3077) 
Introdticed  by  Senator  CiietmAn  doei  not  represent  an  nneonatitntlanal 
delesation  of  leglfllatiTe  power. 

The  Moving  Picture  CcDHorship  bill  establishes  a  Board  of  Ceneorsblp 
of  moving  pictures,  to  be  appointed  by  the  Regents,  and  authuriEe«  audi 
BoBird  to  approve  such  pictures  aa  are  found  b;  it  to  be  "  moral  and 
proper "  and  to  disapprove  of  those  it  finds  to  be  sacrilegious,  obscene, 
indecent  or  immoral  or  tending  to  debase  or  corrupt  the  morals,"  and 
makes  it  "unlawful  for  any  persoD,  firm  or  corporation  to  exliibit  an; 
moving  picture  after  August  first,  nineteen  hundred  and  sixteen,  unless 
the  film  or  reel  therefore  shall  have  been  approved  by  the  board."  It 
further  provides  that:  "The  regents  may,  in  their  discretion,  by  major- 
ity vote,  revoke  such  approval  of  any  such  film  or  reel  at  any  time." 

Eeld,  that  so  tar  as  the  action  of  the  Board  of  Censors  is  concerned, 
the  bill  declares  the  policy  of  the  law  and  fixes  the  legal  principles 
which  are  to  control  their  actions,  and  is  a  constitutional  delegation  of 
authority  to  ascertain  the  facts  and  conditions  to  which  the  policy  and 
principles  apply,  and  is  not  an  unconstitutional  delegation  of  legialatlTe 

Held  further,  that  assuming  that  the  authority  which  la  granted  to 
the  Regents  to  revoke  an  approval  "  in  their  discretion,"  confers  arbitrary 
power  without  the  limitations  of  the  power  prescribed  for  the  Board  of 
Censors  and  is  otherwise  uncnnBtitutional,  the  censorship  by  the  Regents 
is  an  added  censorship  which  is  severable  from  the  rest  of  the  bill  and 
if  declared  to  be  unconstitutional  by  the  courts,  may  be  stricken  oat 
without  impairing  tbe  force  and  effect  of  the  censorship  by  the  Board  of 
Csnson. 
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Th«  Board  of  CeDoort  acta  judicially  In  making  Its  deciBions,  which 
are,  therefore,  reviewable  in  the  courts  hj  certiorari  even  though  uo  right 
to  review  is  eipresBly  conferred  l^  the  statute. 

The  pravisiDQ  of  tb«  bill  that  "  no  fee  ahall  be  required  for  nieh  exam- 
ination, nor  for  a  duplicate  or  duplicat««,  of  any  film  to  be  used  in  any 
miniature  motion  picture  machine  for  educational,  social  or  church  pur- 
poses, where  the  film  is  of  a  size  and  perforation  differing  from  the 
rtandard  as  used  in  theatrical  machine!."  is  not  an  unconstitutional 
provision  denying  the  equal  protection  of  the  laws. 

Hon.  Charles  S.  Whitman,  Governor,  submitted  an  inquiry  aa 
to  the  coDBtitutional  objections  presented  in  oppoaition  to  the 
Cristman  bill,  S«iate  No.  964,  Assembly  reprint  No.  2077,  in 
relation  to  the  r^ulation  of  moving  picture  exhibitions  by  a 
Board  of  Censors. 

The  bill  in  question  proposes  to  add  a  new  article,  48,  to  the 
Education  Law,  establishing  a  State  Board  of  Censors  to  be 
known  aa  "  Moving  Picture  Censors,"  to  be  appointed  by  the 
BegentB  and  to  have  the  following  powers  and  duti^  as  prescribed 
by  section  1251  of  the  proposed  article: 

"  §  1251.  Powers  and  duties  of  the  board  of  elisors.  The 
board  of  censors  shall  cause  to  be  examined,  by  its  members  or 
agents,  all  moving  picture  films  or  reels,  and  report  to  the  r^enta 
its  approval  of  such  films  or  reels  as  it  shall  find  to  be  moral  and 
proper  and  its  disapproval  of  such  films  or  reels  as  it  shall  find 
to  be  sacrilegious,  obscene,  indecent  or  immoral  or  tending  to 
debase  or  corrupt  the  morals.  Each  report  submitted  shall  be 
accompanied  with  the  film  or  reel  to  which  it  relates.  Upon  each 
moving  picture  film  or  reel  having  the  approval  of  the  board, 
there  shall  be  placed  the  words  "  approved  by  the  board  of  censors 
of  the  state  of  New  York,"  accompanied  with  the  date  of  such 
approval  and  a  serial  uumbeo:,  to  be  assigned  thereto  by  the 
board.  Such  words,  date  and  number  shall  be  made  part  of  the 
film,  at  the  ^id  thereof,  in  such  manner  that  they  may  be  dis- 
played on  the  screen  or  surface  on  which  the  picture  is  shown,  at 
the  conclusion  of  the  exhibit  of  the  picture  or  pictures  from  such 
film,  for  at  least  six  seconds.  The  regents  may,  in  their  discre- 
tion, by  majority  vot^  revoke  such  approval  of  any  such  film  or 
reel  at  any  timet     Sudi  revooaticm  shall  be  complete  upon  per- 
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sonal  service  of  notice  of  such  application  upon  the  proprietor  of 
fludi  film  or  red  or  upon  any  agent  of  such  proprietor  having 
charge  of  the  leaaing,  sale  or  exhibition  of  any  such  film  or  reel. 
Subject  to  the  BUperviBion  and  control  of  the  regents,  the  board 
of  censoia  shall  have  general  power  and  authority  to  supervise  and 
regulate  the  display  of  all  moving  picture  films  or  reels  in  all 
places  withing  the  state.  Such  power  and  authority  shall  include 
the  power  to  inquire  into  and  investigate,  and  to  have  displayed 
for  the  benefit  of  such  board  or  of  the  regents,  the  moving  picture 
films  or  reels  intended  to  be  displayed." 

Section  1252  makes  it  the  duty  of  those  intending  to  exhibit  or 
permit  the  use  of  films  for  exhibitions,  to  furnish  to  the  Board 
descriptions  thereof  and  display  the  same  for  examination  by 
the  Board  or  by  the  Brents. 

Section  1253  provides  in  part  as  follows:  "  It  shall  be  unlawful 
for  any  person,  firm  or  corporation  to  exhibit  any  moving  picture 
after  August  first,  nineteen  hundred  and  sixteen,  unless  the  film 
or  reel  therefor  shall  have  been  approved  by  the  board  under  the 
provisions  of  this  article,  noi  unless  the  words,  date  and  number 
placed  thereon  by  the  board  of  censors,  and  the  identification  mat- 
ter in  the  case  of  a  duplicate,  are  displayed  on  the  screen  or  sur- 
face on  which  the  picture  is  shown  for  at  least  six  seconds  at  the 
conclusion  of  the  picture," 

Section  1252  provides  for  the  giving  of  bonds  hj  the  manbers 
of  the  Board  of  Censors  and  for  the  payment  of  the  expenses  of 
such  members  in  carrying  out  the  provisions  of  the  articla 

Section  1255  relates  to  records  and  reports  of  examinations 
and  of  approvals  and  disapprovals,  and  of  the  ^pensee  and 
receipts  in  carrying  out  the  provisions  of  the  article. 

Section  1256  prescribes  the  examination  fees  to  be  paid  and 
concludes  with  the  following  paragraph;  "Provided,  however, 
that  no  fee  shall  be  required  for  such  examination,  nor  for  a 
duplicate  or  duplicates,  of  any  film  to  be  used  in  any  miniature 
motion  picture  machine  for  educational,  social  or  church  pvr- 
posee,  where  the  film  is  of  a  size  and  perforation  differing  from 
the  standard  as  used  in  theatrical  machines." 
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IIiNMAN,  Deputy  Attorney-General. —  The  object  of  this 
memorandum  is  to  consider  the  constitutional  objections  presented 
in  opposition  to  this  bill. 

It  baa  been  admitted  by  Judge  Oullen  that  the  proposed  statute 
cannot  be  condemned  on  the  ground  that  the  subject  of  r^ulation 
of  the  exhibition  of  moving  pictures  aud  the  creation  of  a  Board 
of  Censors  to  esamine  such  pictures  and  forbid  their  ezhihition  if 
improper  ia  beyond  legislative  regulation  and  control,  citing  the 
recent  decision  of  the  United  States  Supreme  Court  in  Mutual 
Film  Co.  T.  Industrial  Commission  of  Ohio,  236  U.  S.  230.  But 
it  is  contended  that  our  proposed  act  does  not  comply  with  the 
rule  laid  down  by  the  Supreme  Court  of  the  United  States  but 
is  directly  h(Mtile  to  it.  The  clause  which  is  found  to  be  objec- 
tionable is  found  on  page  4  of  the  bill,  lines  13  to  19,  and  pro- 
vides as  follows:  "The  regents  may  in  their  discretion  by 
majority  vote  revoke  such  approval  of  any  such  film  or  rerf  at 
any  time.  Such  revocation  dall  he  complete  upon  personal  serv-  • 
ice  of  notice  of  such  application  upon  the  proprietor  of  such  film 
or  reel  or  upon  any  agent  of  such  proprietor  having  charge  of 
the  lease,  sale  or  exhibition  of  any  such  film  or  reel" 

The  principle  laid  down  by  the  United  States  Supreme  Court 
whidi  is  said  to  be  violated  by  this  bill  is  expressed  by  the  court 
as  follows:  "  Undoubtedly  the  legislature  must  declare  the  policy 
of  the  law  and  iu  the  legal  principles  which  are  to  control  in 
given  cases,  but  an  administrative  body  may  be  invested  with  the 
power  to  ascertain  the  facts  and  conditions  to  which  the  policy 
and  principles  apply." 

It  may  be  noted  here  that  this  is  the  principle  which  has  \)eea 
made  applicable  in  this  State  by  the  Court  of  Appeals  in  two 
recent  decisions.  Village  of  Saratoga  Springs  v,  Saratoga  Gas, 
etc,  Co.,  191  N.  Y.  123;  People  v.  Klinck  Packing  Ca,  214  id. 
121. 

Judge  Cullen  contends  that  the  portion  of  the  biU  which  sets  a 
standard  for  the  Board  of  Censors,  namely  that  the  Board  may 
find  such  pictures  to  be  "  mornl  and  proper  "  and  may  disapprove 
of  those  it  finds  to  be  "  sacriligious,  obscene,  indecent  or  immoral 
or  tffliding  to  debase  or  corrupt  the  morals,"  complies  with  the 
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rules  laid  down  hy  the  Supreme  Court,  and  that  ii  the  fate  of  a 
propoiied  exhibition  of  moving  pictures  ended  with  the  decision  of 
the  Board  of  Censors,  the  validity  of  the  statute  probably  could 
not  be  challenged.  But,  it  is  contended,  the  bill  goes  further  and 
prescribes  that  "  the  t^;ents  may  in  their  discretion  by  majority 
vote  revoke  such  approval  of  any  such  film  or  reel  at  any  time." 
The  criticism  is  that  the  determination  of  tlie  censors  is  to  be 
governed  by  a  rule  fixed  by  the  Legislature,  while  that  of  the 
Begents  is  to  be  governed  by  its  discretion. 

If  it  was  the  intention  of  the  L^islature  to  leave  the  deter- 
mination of  the  Regents  to  the  discretion  of  that  body  and  not 
limited  it  to  the  rule  prescribed  for  the  Board  of  Censors,  the 
contention  of  Judge  CuUen  is  unquestionably  sound.  If,  on  the 
other  hand,  the  discretion  of  the  Regents  was  intended  to  be  the 
judgment  of. the  Begents  based  upon  the  rule  laid  down  for  the 
Board  of  Censors,  the  contention  is  not  soimd.  But  it  does  not 
.  seem  to  me  to  be  necessary  for  the  Governor  to  determine  that 
question  if  it  is  his  judgment  that  the  bill  is  valid  and  justifiable 
legislation  in  other  respects.  I  believe  there  is  a  very  great  like- 
lihood that  the  courts  would  hold  that  the  provision  which  is 
questioned  is  severable  fr<mi  the  rest  of  the  act  and  that  the 
balance  of  the  provisions  are  sufficient  to  be  operative  and  accom- 
plish their  proper  purpose.  It  is  a  fundamental  principle  that  a 
statute  may  be  constitutional  in  one  part  and  unconstitutional  in 
another  part,  and  that  if  the  invalid  part  is  severable  from  the 
rest  the  portion  which  is  constitutional  may  stand  while  that 
which  is  unconstitutional  is  stricken  out  and  rejected.  Lawton 
V.  Steele,  119  N.  T.  226;  Hathom  v.  Natural  Carbonic  Gas  Co., 
194  id.  326.  The  constitutional  and  unconstitutional  provisions 
of  the  statute  may  be  included  in  one  and  the  same  section,  yet 
be  several  so  that  some  stand  while  others  fall  Loeb  v.  Colum- 
bia Twp.  Trustees,  179  U.  S.  472. 

In  view  of  the  established  custom  of  judicial  tribunals  of  avoid- 
ing the  determination  of  qnestions  as  to  the  constitutionality  of 
statute  except  when  necessary  in  deciding  litigated  cases,  the 
courts  will  decline  as  a  rule  to  decide  whether  a  particular  pro- 
vision of  a  statute  ia  unconstitutional  where  they   are  of  the 
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opinion  that  if  such  proviaion  is  in  fact  invalid  it  may  be  sever- 
able from  the  remaining  provisions  of  the  statute,  the  validity  of 
which  alone  is  neceeearily  before  the  court  Fort  Smith  v. 
Scrubs,  70  ArL  549;  91  Am.  St  Rep.  100. 

If  sufficient  remains  to  effect  the  object  of  the  statute  without 
the  aid  of  the  invalid  portion,  the  latt«r  only  should  be  rejected. 
State  V.  Santee,  111  Iowa  1 ;  82  Am.  St  Rep,  489 ;  Pugh  v.  Pugh, 
25  S.  Dak.  7;  82  L.  R  A.  (N.  S.)  954.  The  portion  which 
remains  should  express  the  l^slative  will  independently  of  the 
void  part.  Ballentine  v.  Willey,  3  Idaho  496;  96  Am.  St  Rep. 
17;  Sute  V.  Junldn,  86  Neb.  1;  28  L.  R  A.  (N.  S.)  839. 

One  of  the  tests  used  to  determine  whether  a  provision  is  or  is 
not  severable  is  that  the  statute  ought  not  to  be  held  wholly  void 
unless  the  invalid  portion  is  so  important  to  the  general  plan  and 
operation  of  the  law  in  its  entirety  as  reasonably  to  lead  to  the 
conclusion  that  it  would  not  have  been  adopted  if  the  Legislature 
had  observed  the  invalidity  of  the  part  so  held  to  be  unconstitu- 
tional. Ex  Parte  Gerino,  143  Cal.  412;  66  L.  R.  A.  249;  State 
V.  Deal,  24  Fla.  293 ;  12  Am.  St  Rep.  204. 

Another  test  is  that  non-eaaential  portions  may  be  eliminated 
and  effect  given  to  the  remainder,  and  incidental  details  may  be 
stricken  out  without  impairing  the  general  scheme  of  the  enact- 
ment McPherson  v.  Secretary  of  SUte,  92  Mich.  377;  31  Am- 
St  Rep.  087;  People's  Nat.  Bank  of  Lynchburg  v.  Marye,  191 
U.  S.  272. 

Applying  these  principles  which  seem  to  be  well  settled  to  this 
bill,  it  is  my  judgment  that  the  courts  would  find  that  the  pro- 
visicm  with  reference  to  the  power  of  the  Regents  to  revoke  an 
approval  is  severable  from  the  rest  of  the  statute,  and  it  is  not  so 
interblended  as  to  require  the  entire  statute  to  fall  if  it  should 
be  found  to  be  unconstitutional  in  respect  to  that  provision.  I 
am  led  to  this  conclusion  by  what  seems  to  me  the  apparent 
intent  of  the  provision,  namely  that  there  shall  be  a  still  further 
refinement  of  the  censorship  by  the  Regents  in  addition  to  the 
censorship  of  the  board,  and  not  as  a  review  thereof.  If  it  is 
intended  to  be  a  review  by  the  Regents  in  all  cases,  I  would 
incline  to  the  opinion  that  the  power  of  review  carried  with  it  the 
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limitation  of  power  defined  b;  the  statute  with  relation  to  the 
board  of  censors.  If  that  be  true,  the  provision  itsdf  is  not 
unconfltitutionaL  But  it  appears  more  clearly  to  be  an  additional 
censorship  rather  than  a  review,  and  in  that  respect  it  stands 
separate  and  apart  from  the  rest  of  the  statute.  It,  therefore, 
does  not  aeem  so  important  to  the  general  plan  and  operation  of 
the  law  in  its  entirety  as  reasonably  to  lead  to  the  conclusion  that 
the  litatute  would  not  have  been  passed  without  it 

Judge  CuUen  oriticisee  the  fact  that  no  review  by  the  courts  of 
the  decision  of  the  Board  of  Censors  ia  granted  in  the  proposed 
statute.  It  is  not  necessary  that  auch  a  review  shall  be  expressly 
granted  in  the  statute,  since  it  has  been  well  established  in  this 
State  that  a  coounon-law  writ  of  certiorari  may  be  issued  to  review 
the  judicial  derterminationB  of  inferior  tribunals  and  officers  acting 
judicially  under  the-authority  of  the  statute,  to  correct  errors  of 
law  affecting  the  property  or  rights  of  the  parties,  even  though 
no  right  to  review  is  expreesly  conferred  by  the  statute.  And  it 
is  equally  clear  that  if  the  duty  enjoined  upon  the  Board  of 
Censors  calls  upon  them  to  decide  some  question  of  fact  every 
time  there  ia  an  application  made  to  them  for  the  issuing  of  an 
approval  of  a  film,  then  in  the  making  of  that  decision  they  act 
judicially  notwithstanding  there  may  be  closely  interwoven  with 
it  certain  administrative  or  ministerial  functions  that  must  also 
be  exercised.  People  ex  rel.  Loughran  v.  Bailroad  Commissioners, 
158  N.  Y.  421,  428;  People  ex  rel.  Steward  v.  Railroad  Commis- 
sioners, 160  N.  Y.  202,  200;  Starr  v.  Trustees  of  Rochester,  6 
W«id.  564 ;  People  ex  rel.  Bumham  v.  Jones,  112  N.  Y.  597,  607. 

This  common-law  right  is  now  continued  by  the  Code  of  Civil 
Procedure,  sections  2120-2140. 

Judge  Cullen  in  his  supplemental  brief  himself  reaches  the 
oonclusion  that  the  act  of  the  Board  is  not  ministerial  but  judicial. 
The  decisions  of  the  Board  are  therefore  reviewable  in  the  courts 
by  certiorari. 

The  other  objections  raised  by  Judge  Ciillen  run  to  the  same 
olause  conferring  upon  the  Regents  discretionary  power  to  revoke 
an  approval.  These  objections  criticise  that  same  clause  from 
various  standpoints  upon   the  theory   that   the  dause  confers 
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arbitrajj  powers,  denies  the  rig^t  of  hearing  and  is  otherwise 
vii^ouB.  If  the  clause  be  given  the  interpretation,  however,  that 
the  term  "discretion"  ia  intended  to  keep  the  judgment  of  the 
Brents  within  the  limitations  prescribed  for  the  board,  the 
objections  are  not  well  founded.  But  even  if  that  cannot  be 
suoeeasfully  contended,  the  clause  as  I  have  concluded,  ie  severable 
from  the  balance  of  the  statute. 

Contention  was  made  at  the  hearing  that  a  cop;  of  die  film 
must  accompany  the  report  to  the  Regents  and  that  there  was  no 
provision  made  for  the  return  thereof  to  its  owner.  My  reading 
of  the  statute  leads  me  to  believe  that  this  would  be  the  necessary 
interpretation  of  the  statute.  If  the  acts  of  the  Board  of  Censors 
are  to  be  reviewable  by  certiorari,  the  exact  film  which  was 
approved  or  disapproved  by  the  censors  must  be  made  a  part  of 
the  record  at  least,  for  review  in  the  courts.  It  is  therefore  highly 
proper  that  a  copy  or  duplicate  of  the  film  shall  be  kept  on  file 
for  that  purpose  and  also  for  the  practical  purpose  of  being  able 
to  determine  whether  the  films  that  are  being  exhibited  are  an 
exact  counterpart  of  the  films  which  have  been  approved  by  the 
Board  of  Censors.  It  therefore  seems  to  be  a  necessary  expense 
in  connection  with  this  sch^ne  of  censorship. 

The  only  other  objection  which  has  been  called  to  my  att^tion 
from  the  standpoint  of  the  constitutionality  of  this  bill  is  that  the 
provision  on  page  9  of  the  bill  violates  the  Fourteenth  Amendment 
of  the  Federal  Constitution  in  that  it  denies  the  equal  protection 
of  the  laws.  This  provision  reads  as  follows:  "  Provided,  how- 
ever, that  no  fee  shall  be  required  for  sudi  examination  nor  for 
the  duplicate  or  duplicates  of  any  film  to  be  used  in  any  miniature 
motion  picture  machine  for  educational,  social  or  church  purposes 
where  the  fihn  is  of  a  size  and  perforation  differing  from  the 
standard  as  used  in  theatrical  machinea." 

The  leading  decision  of  the  United  Statee  Supreme  Court  whi^ 
is  relied  upon  as  authority  for  holding  that  this  provision  denies 
the  equal  protection  of  the  laws  ia  the  case  of  Cotting  v.  Kansas 
City  Stock  Yards  Company,  183  TJ.  S.  79.  In  that  case  a  statute 
of  Kansas  was  held  to  be  in  violation  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution  in  that  it  aj^lied  only  to  the  Kansas 
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City  Stock  Yards  Company  and  not  to  oUier  companies  or  corpo- 
rations engaged  in  like  business  in  Kansas,  and  thereby  denied 
to  that  company  the  equal  protection  of  the  laws.  That  statute 
provided  that  its  provisions  should  relate  to  any  stock  yard  which 
for  the  preceding  twelve  months  '"  shall  have  had  an  average  daily 
receipt  of  not  less  than  100  head  of  cattle  or  300  head  of  hogs 
or  300  head  of  sheep,"  In  that  statute  the  classification  was 
entirely  arbitrary  since  it  was  manifestly  aimed  at  one  particular 
corporation  and  the  attempt  was  made  to  base  the  classification 
upon  mere  extent  of  business,  and  between  the  classification  and 
such  feature  there  was  no  legitimate  connection  whatever  as  was 
said  by  the  Court  of  Appeals  in  People  v.  Klindi  Packing  Com- 
pany, 214  N.  Y.  188.  As  the  court  stated  in  the  latter  case,  in 
which  it  was  considering  the  exceptions  to  application  of  the  one- 
day-of-rest-in-seven  law :  "  In  determining  whether  it  will  enact 
such  legislation  as  this,  the  le^slature  must  necessarily  always 
consider  the  two  elements  of  necessity  for  the  l^slation  and  of 
the  burdens  which  this  enactment  will  inflict  upon  those  who  are 
subject  to  it.  *  *  *  So  long  as  there  is  some  real  difference 
in  the  situation,  interests,  capacity  of  different  classes  of  citizens, 
this  may  be  made  the  basis  of  l^slative  classification  which  has 
a  real  and  reasonable  relationship  to  the  differences  which  exist 
The  wide  discretion  possessed  by  the  state  is  not  transgressed 
unless  the  classification  is  palpably  arbitrary." 

The  classification  does  not  seem  to  be  "  palpaWy  arbitrary  " 
in  the  bill  in  question,  for  while  it  mentions  the  size  of  the  film 
as  one  of  the  basis  for  the  exemption,  it  is  not  the  sole  basis  of 
the  cla86ific&ti(Hi,  but  is  merely  descriptive  of  a  class  of  films  which 
it  is  my  understanding  is  manufactured  by  all  of  the  manu- 
facturers for  miniature  motion  picture  machines.  The  door  cer- 
tainly is  open  to  all  to  compete  in  the  manufacture  of  such  films 
for  such  purposes.  Moreover,  the  size  of  the  film  has  a  relation  to 
the  exemption  from  the  payment  of  the  fee,  because  it  is  a  well 
recognized  fact  that  these  miniature  motion  picture  machines  are 
used  for  educational,  social  and  church  purposes  and  the  machines 
and  the  films  have  been  made  of  a  distinctive  size  and  type  for 
various  excdlent  reasons.    The  smaller  machines  are  lees  expensive 
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aod  more  adaptable  to  smaller  places.  The  smaller  machines 
necesaaril;  take  a  smaller  size  of  film.  It  ia  important  likewise 
to  have  these  films  of  a  different  size  because  we  have  recognized 
in  our  statutes  already  passed  this  year  (chaps.  184,  185)  that 
these  miniature  motion  picture  machines  are  susceptible  of 
separate  classification  for  various  other  purposes.  They  are  leas 
dangerous  to  the  public  because  they  use  different  power  for 
operation  and  because  the  films  are  made  of  less  inflammable 
material.  It  is  proper  that  they  should  be  of  different  sizes  in 
order  that  they  may  not  be  readily  mingled. 

It  is  to  be  noted  that  the  censorship  is  not  withheld  from  films 
used  for  these  machines  and  for  these  purposes,  but  tiiat  the  sole 
exanption  is  aa  to  the  payment  of  the  fee.  It  requires  no  authority 
to  point  out  the  fact  that  in  this  State  as  in  all  the  other  States  it 
has  been  customary  to  grant  exemptions  from  the  payment  of  taxes 
where  property  is  used  for  educational,  social  or  religious 
purposes. 

The  United  States  Supreme  Court  has  said  within  the  last  few 
weeks  that  "  a  distinction  in  legislation  is  not  arbitrary,  if  any 
state  of  facts  reasonably  can  be  conceived  that  would  sustain  it, 
and  the  existence  of  that  state  of  facts  at  the  time  the  law  was 
enacted  must  be  assumed."  It  was  in  the  case  of  Kaat  v.  Van 
Deman  &  Lewis,  240  TJ.  S.  342,  where  a  suit  was  brought  to 
restrain  the  enforcement  of  a  statute  of  Florida  imposing  special 
liconae  taxes  on  nieichants  using  profit  sharing  coupons  and 
trading  stamps.  The  Supreme  Court  held  that  a  classification 
based  on  ditTerences  between  a  business  using,  and  one  not 
using,  such  coupons  and  stamps  is  not  so  arbitrary  as  to  deny 
equal  protection  of  the  law. 

It  would  not  be  my  judgment  that  the  clause  on  page  9  of  the 
bill  could  be  held  unconstitutional  as  denying  the  equal  protection 
of  tho  law. 
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In  the  Matter  of  Construing  Sbotiokb  4,  5,  11  akd  12  of  Aeti- 
OLE  VII  OF  THE  CoNSTiTDTiow,  Relative  to  the  Kequirement 
of  Annual  Contributions  to  the  Sinking  Funds  Provided  for 
the  State  Debts 

(Opinion  dated  Mkj  19,  1910) 

SlaldiiK  fundi  mut  be  Mpaiatelj  eoiuider«a  uti  ttMted — dntlM  of  tto 
comptroller  u  to  the  levy  of  a  direct  tax. 

Conitltution  —  Article  VII  — Sectioni  ^,  5,  11  and  11  —  Beqnfiement  of  amiul 
contributions  to  the  linking  fnnda  provided  for  the  State  debta. 

The  Conatitution  (Art.  VII,  II  4,  6,  11]  authoriEee  the  pHsage  of  aUt- 
utes  creatin);  State  debts  subject  to  the  approval  of  the  people,  and 
provides  that  there,  shall  be  an  annual  contribution,  either  by  direct  tax 
□r  hj  appropriation  from  Burplus  funds  in  the  treasury,  to  pay,  and 
BufTicient  to  pay,  the  interest  on  each  debt  as  such  Interest  falls  due, 
and  also  to  pay  and  discharge  the  principal  of  the  debt  within  fifty 
years  from  the  time  of  contracting  it;  that  the  law  creating  the  debt 
■hall  require  this  annua)  contribution,  and  impose  a  direct  tax  therefor, 
the  levy  of  which  can  be  obviated  only  by  the  appropriation  of  the 
required  amount  from  the  treasury  in  lieu  of  a  direct  tax;  that  so  far 
as  debts  are  concerned  which  have  been  contracted  under  any  such  stat- 
ute, the  tax  or  its  substitute  "  shall  remain  in  force  and  be  iirepealable 
and  be  annually  collected  "  until  the  proceedings  thereof  shall  have  made 
provision  to  pay  and  discharge  the  principal  of  the  debt;  and  that  ead 
of  the  sinking  funds  provided  for  the  payment  of  interest  and  tbt 
extinguishment  of  such  debts  shall  be  separately  kept  and  applied  to 
the  specific  purpose  for  which  it  was  provided. 

There  are  a  number  of  canal  debt  sinking  funde  as  well  as  a  number 
of  highway  debt  sinking  funds,  together  with  the  Palisades  Interstate 
Park  debt  sinking  fund,  each  of  which  is  devoted  to  the  payment  of  a 
separate  debt  with  bonds  separately  issued  therefor.  Bach  of  the  stat- 
utes authorizing  such  debts  compliee  with  the  constitutional  requirement 
by  imposing  for  each  year  after  the  act  goes  into  e^ect,  a  direct  annual 
tax,  and  prescribes  the  precise  rate  of  tax.  Several  highway  debt  sink- 
ing funds  are  devoted  to  the  payment  of  highway  debts  authorized  by 
article  VII,  section  12,  of  the  Constitution,  which  specifically  requires  the 
creation  of  a  sinking  fund  of  at  least  two  per  centum  per  annum,  to 
discharge  the  principal  at  maturity,  which  shall  be  provided  by  general 
laws,  the  force  and  effect  of  nhich  ehall  not  be  .diminished  during  the 
existence  of  the  debt  created  thereunder.  The  general  laws  passed 
pursuant  to  such  section  likewise  impose  "for  each  highway  fund",  an 
annual  direct  tax  for  these  sinking  fund  purposes. 

Eeid,  that  these  sinking  funds  must  be  separately  considered  and 
treated,  and  that  if  the  annual  contributions  to  any  uncompleted  ainldng 
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fonda  for  the  mniing  Dm*1  jett  ahall  not  b«  provided  bf  Kpproprifttion 
out  of  BUTpliu  fuDda  in  the  tresBury,  it  would  becoma  the  dutj  of  th« 
Comptroller  to  comply  with  the  proviBiona  of  such  statutes  cre&ting 
Buch  debta,  knd  to  levy  a  direct  tax  puTBiutnt  thereto,  to  pay,  and  BufB- 
dent  to  pay,  ancli  ooBtributiona. 

Hon.  Charles  S.  Whitman,  Governor,  suhmitted  an  inquiry  aa 
to  the  views  of  the  Attomey-Ganeral  with  reference  to  vetoing 
the  items  in  the  appropriation  bill  providing  the  annual  contri- 
butions to  the  sinking  funds  of  the  State  which  have  been  created 
for  the  purpose  of  paying  the  State's  debts. 

WooDBDBY,  Attomey-GeneraL* —  Pursuant  to  section  4  of 
article  VII  of  the  Constitution,  the  people  of  this  State  by  their 
direct  vote  approved  of  chapter  147  of  the  Laws  of  1903  which 
provided  for  the  buildingof  the  Bai^  canal  and  for  the  creation  of 
a  debt  tiierefor  of  $H»1,000,000.  Bonds  for  $2,000,000  were  issued 
under  this  act.  There  i»  now  in  the  treasury  a  sinking  fund  in 
cash  and  investments  of  $2,057,418.56  with  which  to  retire  this 
debt.  It  is  known  as  canal  fund  number  2.  Thus  there  is  in  that 
fund  to-day  more  than  the  amount  of  the  debt.  No  further  con- 
tributions are  needed  for  this  fund  and  none  have  been  made  for 
this  year. 

Another  and  separate  issue  of  bonds  was  made  nnder  this  act, 
as  amended  by  chapter  302  of  the  Laws  of  1906  and  chapter  341 
of  the  Laws  of  1009,  amounting  to  $21,000,000,  and  there  is  in 
the  treasury  a  sinking  fund  of  $16,657,523.54  with  which  to  pay 
them.  This  is  known  as  canal  fund  number  3.  This  amount  so 
nearly  approximates  the  amount  of  the  debt  that,  with  the  interest 
arising  from  the  investment  of  the  funds,  compounded  annually, 
the  full  amount  required  to  pay  the  debt  would  be  obtained  long 
before  the  maturity  of  the  bonds,  without  further  annual  con- 
tributions. Moreover,  so  much  will  be  raised  by  the  simple  accre- 
tions of  interest  on  the  present  fund  that  there  will  be  an  excess 
sufficient  to  pay  the  annual  interest  in  additicm  for  years  to  come. 
It  was  for  that  reason  that  at  a  conference  held  in  1914,  attended 

*  Opiulfm  prepared  by  Hon.  Harold  J.  Hinman,  Deputy  Attamey-Oeiieri^ 
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by  the  representatives  of  the  State  and  the  chief  investors  in 
and  holders  of  the  State's  bonds,  it  was  mutually  agreed  that  the 
State's  credit  would  not  be  impaired  by  a  treatment  of  this  fund 
as  mature  and  adequate  for  the  retirement  of  the  debt  without 
further  contributions  for  principal  and  permitting  a  portion  of 
the  interest  on  the  investment  in  the  fimd  to  be  naed  for  the 
present,  at  least,  to  pay  the  annual  interest  charges  on  the  bonds 
representing  that  particular  debt 

It  is  not  my  purpose  to  justify  even  the  action  taken  as  to  that 
particular  debt,  safe  and  justifiable  as  it  may  seem,  because  it 
has  already  been  used  as  a  precedent  upon  which  the  present 
Governor  is  requested  to  predicate  a  wholesale  application  of  the 
policy  to  all  the  other  sinking  funds  in  which,  upon  a  so-called 
scientific  and  acturial  basis,  there  is  said  to  be  an  excess  beyond 
present  financial  requirements.  I  say  "  financial  requirements  " 
because  substantially  all,  if  not  all,  of  this  so-called  excess  has 
been  contributed  to  these  funds  under  the  legal  requiremeriia  of 
the  Constitution  and  the  statutes  creating  the  debts.  I  have 
referred  to  the  action  taken  aa  to  that  one  fund  to  distinguish  it 
from  the  balance  of  the  funds,  the  condition  of  which  is  entirely 
different 

There  are  nine  other  canal  debt  sinking  funds,  six  highway 
debt  sinking  funds  and  the  Palisades  Interstate  Park  debt  sink- 
ing fund.  Each  of  these  sinking  funds  is  devoted  to  the  pay- 
ment of  a  separate  debt,  separately  authorized,  with  bonds 
separately  issued  therefor,  and  the  sinking  fund  in  each  case 
separately  created  by  law. 

Each  of  these  funds  must  be  separately  considered  and  treated 
because  ihe  Constitution  (article  Til,  §  5)  clearly  requires  it  in 
the  following  language: 

"  The  sinking  funds  provided  for  the  payment  of  interest  and 
the  extinguishment  of  the  principal  of  the  debts  of  the  state  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  amy  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided." 

This  was  inserted  in  the  Constitution  in  1874  upon  the  recom- 
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mendation  of  tlte  Conatitu,tionaI  Commiaaion  of  1873,  wbicb 
reported  that  it  was  intended  to  "  nuuBtain  the  inTiolabilit;  of 
the  Binkiiig  funds"  and  "that  it  was  eo  obviouflly  just  that  it 
needs  only  to  be  read  in  order  to  be  approved."  This  provision 
was  continued  without  change  in  the  Constitution  of  1894  and  is 
applicable  to  the  sinking  funds  of  today. 

It  is,  therefore,  perfectly  clear  that  the  inviolability  of  each  of 
these  sinking  funds  must  be  maintained  without  reliance  upon 
any  other  sinking  fund  or  all  of  the  other  sinking  funds  put 
together.  They  must  be  "  separately  kept "  and  "  neither  of 
them  shall  be  appropriated  or  used  in  any  manner  other  than  for 
the  specific  purpose  for  which  it  shall  have  been  appropriated." 
Those  funds  cannot  be  intermingled  directly  or  indirectly.  The 
excesses  in  one  cannot  be  used  to  make  up  a  deficit  in  another. 
Yet  that  is  the  very  thing  that  would  have  to  be  done  if  the  Gov- 
ernor complies  with  the  request  to  veto  all  the  items  appropria^ 
ing  moneys  to  meet  the  annual  contributions  to  the  sinking  funds 
for  principal  and  interest  For  azample,  there  is  an  a^r^ate 
so-called  excess  in  the  eleven  canal  debt  sinking  funds  of  about 
$22,000,000,  but  there  are  <mly  five  out  of  the  eleven  funds 
which  have  even  the  theoretical  excess  which  has  been  calculated 
by  the  objectors.  If  the  Governor  shall  veto  the  whole  eleven,  a 
deficit  will  be  created  in  six  of  them.  'I  can  only  account  for 
the  request  for  a  wholesale  veto  upon  the  assumption  that  the 
proposers  contemplate  a  pooling  of  all  the  excesses  and  using  that 
aggregate  fund  to  pay  the  annual  interest  charges  on  all  the 
bonds  of  all  the  debts.  It  is  too  manifest  without  further  argu- 
ment that  that  cannot  be  done.  It  would  not  be  using  a  specific 
fund  "  for  the  spepific  purpose  for  which  it  was  provided  "  and 
the  requirement  of  the  Constitution  to  that  effect  and  to  the  effect 
that  each  fund  be  "  separately  kept "  would  become  an  empty 
ceremony.  The  misconception  of  those  who  would  utilize  these 
so-called  excesses  is  their  lack  of  appreciation  of  this  constitu- 
tional requirement  and  their  failure  to  note  the  fact  that  of  the 
$22,000,000  aggregate  excess  in  the  eleven  canal  funds,  $15,000,- 
000  of  it  is  in  canal  fund  No.   3  to  which  I  have  specifically 
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referred  and  as  to  which  no  contribution  is  made  this  year  hy  the 
LegiBlature.  One  other  large  excess  of  about  $1,000,000  is  in 
canal  fund  No.  2,  to  which  I  have  also  referred,  which  ia  now 
sufficient  to  pay  that  debt  in  full  and  likewise  for  which  no  con- 
tribution is  made  this  year. 

Upon  considering  the  comptroller's  reports  to  me  on  this  sub- 
ject in  connection  with  the  canal  funds  for  which  contributions 
have  been  provided  by  the  Legislature  and  which  the  Governor  is 
being  asked  to  veto,  I  find  that  only  two  canal  funds  out  of  the 
nine  show  even  any  theoretical  excess  of  any  consequence,  and 
even  in  those  cases  the  amount  in  the  fund  is  only  a  small  per^ 
centage  of  the  amount  of  outstanding  bonds.  In  neither  of  these 
cases  is  there  anything  like  the  situation  which  exists  in  canal 
funds  tios.  2  and  3,  in  one  of  which  the  debt  is  more  than  covered 
and  in  the  other  of  which  the  full  amount  has  almost  been 
reached. 

It  Js,  therefore,  apparent  that  the  considerable  increase  beyond 
theoretical  needs  in  two  funds,  which  have  been  separately  cared 
for,  is  made  the  basis  for  figuring  that  all  the  other  funds  should 
be  similarly  treated,  whereas  there  is  no  such  extraordinary  condi- 
tion to  be  found  in  the  other  funds.  The  former  two  will  retire 
their  debts  without  further  contributions,  while  the  others  require 
substantial  contributions  each  year  to  retire  their  debts,  yet  the 
Governor  is  asked  to  provide  nothing  this  year.  There  is  no 
parallel  between  th«n,  and  since  the  Constitution  and  the  statutes 
require  an  annual  contribution  at  a  fixed  rate,  there  is  no  warrant 
for  vetoing  these  items  either  in  law,  equity  or  morals,  as  I  shall 
endeavor  to  show. 

A  similar  situation  exists  as  to  the  highway  debt  sinking  fnnds 
and  the  Palisades  Park  fund,  in  three  of  which  there  would  be  a 
deficit  if  the  Governor  should  veto  these  items,  and  in  none  of 
these  funds  is  there  a  parallel  to  canal  funds  'Nob.  2  and  3.  Out 
of  a  total  issue  of  $72,500,000  of  outstanding  bonds  for  hi|^ 
ways  and  for  this  park,  the  theoretical  excess  in  all  but  two  cases 
is  considerably  less  than  $1,000,000  each,  and  in  all  cases  con- 
tributions are  required  each  year  at  a  fixed  rate  if  the  constitu- 
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tional  requirements  are  to  be  observed,  yet  the  Governor  is  asked 
to  provide  nothing,  not  even  that  amount  which,  if  annaally  pro- 
vided on  a  ecientific  basis  of  amortization,  would  retire  the  debt 
at  maturity. 

If  it  be  said  that  it  is  intended  to  figure  the  necessary  contribu- 
tions to  these  funds  over  again  from  the  outset  of  their  establish- 
ment, allowing  for  each  year  only  such  amount  as  was  theore- 
tically needed,  irrespective  of  the  l^al  requirements  and  to  treat 
the  contributions  of  this  year  for  principal  as  having  been  paid 
in  advance,  my  answer  is  that  the  law  would  be  violated  and  that 
in  addition  the  interest  will  be  left  unpaid  unless  some  of  these 
funds  shall  be  seized  for  that  purpose.  The  interest  on  these 
bonds  in  previous  years  has  been  raised  and  paid  and  the  moneys 
and  securities  now  in  these  funds  are  devoted  to  the  payment  of 
the  principal  of  the  debts.  The  Constitution  requires  them  to  be 
kept  inviolate  for  that  purpose,  and  they  cannot  be  seized  for  the 
payment  of  this  year's  interest  or  any  subsequent  year's  interest 
until  the  sinking  fund  sHail  be  completed.  In  this  respect  even 
the  treatment  of  canal  fund  Xo.  3,  which  is  almost  completed,  is 
not  in  strict  compliance  with  the  letter  of  the  Constitution.  The 
only  redeeming  feature  of  that  case  is  the  substantial  completeness 
of  the  fund  and  the  fact  that  such  treatment  was  prescribed  aa  the 
result  of  a  conference  and  agreement  with  the  chief  holders  of 
the  bonds.  The  result  of  that  departure  from  the  strict  letter  of 
the  constitutional  requirement  is  the  result  which  always  obtains 
in  human  experience.  Violation  of  the  law  in  inconsequential 
matters,  if  persisted  in,  inevitably  leads  to  a  loss  of  sense  of  the 
existence  of  or  respect  for  the  law  itself. 

Moreover,  if  it  be  contended  that  I  am  wrong  in  that  respect, 
and  that  the  moneys  may  be  used  for  this  year's  interest  and  if 
the  veto  of  the  appropriations  for  both  principal  and  interest 
would  create  deficits  in  many  of  these  funds  and  for  that  reason 
the  Governor  should  veto  only  the  interest  items,  I  am  compelled 
to  call  attention  to  the  impossibility  of  his  separately  considering 
them.  There  is  no  separate  appropriation  for  interest  or  prin- 
cipal, but  they  are  both  included  in  one  appropriation,  the  amount 
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of  which  in  the  case  of  each  fond  is  determined  by  refeience  to 
the  rate  of  tax.  The  amounts  of  money  set  up  in  the  appropria- 
tion bill  in  this  connection  are  merely  explanatory  of  the  effect  of 
the  rates.  They  are  estimates  of  the  amounts  that  will  be  applied 
from  the  treasury  to  both  principal  and  interest  in  conformity 
with  the  requirements  of  the  Constitution  and  the  referendum 
acta  creating  the  debts.  Since  the  Governor  cannot  divide  tor 
modify  an  item,  but  mu^t  consider  each  item  aa  a  whole,  he  can- 
not veto  the  appropriation  for  interest  without  vetoing  for  prin- 
cipal also,  and  the  effect  of  that  action  would  be  to  create  a  deficit 
in  a  majority  of  the  cases  even  if  we  figure  the  financial  require- 
ments in  accordance  with  the  method  urged  by  the  objectors. 

This  leads  me  to  a  consideration  of  the  constitutional  require- 
ments themselves  as  to  the  creation  of  a  debt  and  the  fixing  of  the 
method  of  taxing  the  public  for  the  payment  of  that  debt.  The 
canal  debts  were  created  under  section  4,  article  VII  of  the  Con- 
stitution by  various  referendum  laws.  The  Constitution  pro- 
vides that  "  such  law  shall  impose  and  provide  for  the  collection 
of  a  direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest 
on  such  debt  as  it  falls  due,  and  also  to  pay  and  discbarge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof."  The  only  alternative  open  to  the  Legisla- 
ture is  to  obviate  a  direct  tax  by  making  the  necessary  contribu- 
tions out  of  the  treasury  of  the  State  or  by  repealing  the  act,  but 
even  if  the  act  creating  the  debt  should  be  repealed,  it  could  be 
repealed  only  to  the  extent  of  forbidding  the  contracting  of 
further  debt  under  it ;  for  if  any  portion  of  the  debt  shall  have 
been  contracted,  the  Constitution  prescribes  that  "  the  tax  imposed 
by  such  act,  in  proportion  to  the  debt  and  liability  which  may 
have  heen  contracted  in  pursuance  of  such  law,  shall  remain  in 
force  and  be  irrepealable,  and  be  atmuaUy  collected,  until  the 
proceeds  thereof  shall  have  made  the  provision  hereinbefore  speci- 
fied to  pay  and  discharge  the  principal  of  such  debt  and  liability." 
The  plain  requirement  of  the  Constitution,  deliberately  enacted 
for  the  security  of  the  State  as  well  as  of  investors,  is  that  there 
shall  be  an  annual  contribution;  that  the  law  creating  the  debt 
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diall  require  thia  annual  contribution  and  impoeo  a  tax  therefor 
and  that  so  far  aa  d^ts  have  been  contracted  thereunder  such  law 
ehaU  remain  in  force  and  be  irrepealable. 

But  while  such  law  ia  required  to  and  actually  does  impoee  a 
tax  whidi  shall  be  annually  levied  for  that  purpoae,  the  Legislature 
ia  given  the  opportunity  if  the  surplus  funds  in  the  treasury  war- 
rant it,  to  change  the  method  of  raising  the  money  from  a  direct 
tax  to  a  contribution  from  the  treasury.  Article  VII,  section  11, 
of  the  Constitution,  which  authorizes  this,  providea  ae  foUowa: 

"  The  legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  set  apart  in  each  fiscal  year,  moneys  in  the  atate  treasury  as 
a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to  pay  and 
discharge  the  principal  of  any  debt  heretofore  or  hereafter  created 
under  section  four  of  article  aeven  of  the  Constitution  until  the 
same  ahall  be  wholly  paid,  and  the  principal  and  Income  of  such 
sinking  fund  ahall  be  applied  to  the  purpose  for  which  auch  aink- 
ing  fund  is  created  and  to  no  other  purpose  whatever,  and,  in  the 
event  such  moneys  set  apart  in  any  fiscal  year  be  sufHcient  to  pro- 
vide such  sinking  fund,  a  direct  annual  tax  for  such  year  need 
not  be  imposed  and  collected,  as  required  by  the  provisions  of  said 
section  four  of  article  seven,  or  of  any  law  enacted  in  pursuance 
thereof." 

Thia  was  adopted  by  vote  of  the  people  in  1905  for  the  purpoae 
of  obviating  a  direct  tax.  It  waa  an  alternative  remedy  and 
unless  the  Legislature  ahall  make  the  necessary  contributions  from 
the  treasury  pursuant  to  this  section,  a  direct  tax  must  be  levied. 
Moreover,  it  does  not  require  the  action  of  the  L^islature  this 
year  to  levy  auch  direct  tax  for  this  year,  because  each  of  these 
referendum  acts  by  its  specific  terms  provides  that  there  is 
imposed  for  each  year  after  the  act  goes  into  efEect  a  direct  annual 
tax  euflicient  to  pay  the  interest  on  such  bonda  and  alao  to  pay  and 
diaeharge  the  principal  of  such  bonds  within  fifty  years,  and  pre- 
scribing the  precise  rate  of  tax  upon  each  dollar  of  valuation  of 
real  and  personal  property  in  the  State  subject  to  taxation.  Thus, 
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if  the  Governor  should  veto  these  items  of  appropriation  from 
the  treaaury  for  this  purpose,  it  would  become  the  duty  of  the 
Comptroller  to  comply  with  the  provisions  of  these  referendum 
acts  and  to  levy  a  direct  tax  pursuant  thereto,  and  he  could  be 
compelled  to  do  bo.  It  may  he  that  if  the  subject  could  now  be 
taken  up  anew  a  smaller  tax  would  be  levied,  adequate  to  pro^-ide 
a  sinking  fund  for  the  payment  of  these  bonds  at  the  end  of  fifty 
yearsj  but  since  the  Constitution  requires  that  such  funds  must  be 
created  under  referendum  acts  providing  for  an  irrepealable 
annual  tax  imposed  when  the  debt  is  created  as  a  condition  of 
creating  it,  after  bonds  are  issued  under  such  an  act,  the  Legis- 
lature cannot  act  again.  The  method  adopted  in  the  referendum 
act  by  the  people  for  taxing  themselves  to  meet  the  debt  created 
and  the  interest  thereon,  is  one  of  the  basic  provisions  of  the  act 
which,  as  I  have  contended  in  previous  opinions,  cannot  be 
changed.  It  is  not  loft  to  the  discretion  of  subsequent  Legisla- 
tures to  meddle  with  the  tax  until  the  sinking  fund  shall  equal 
the  debt.  What  the  Legislature  itself  cannot  do  by  statute,  the 
Governor  is  asked  to  do  by  main  strength  in  violation  of  the 
statute  and  of  the  Constitution. 

While  the  second  $50,000,000  of  highway  debts  are  being  con- 
tracted pursuant  to  a  referendum  act  similar  to  the  referendum 
acts  creating  the  canal  debts  and  are  subject  to  the  same  constitu- 
tional requirements  which  I  have  mentioned,  it  is  to  be  noted  that 
the  first  $50,000,000  highway  debt  was  created  under  the  special 
provisions  of  section  12  of  article  VII  of  the  Constitution,  which 
provides  as  follows: 

"  The  paj-ment  of  the  annual  interest  on  BHch  debt  and  the 
creation  of  a  sinking  fund  of  at  least  two  per  centum  per  annum 
to  discharge  the  principal  at  maturity  shall  be  provided  by  general 
laws  whose  force  and  effect  shall  not  be  diminished  during  the 
existence  of  any  debt  created  thereunder." 

This  provision  by  its  liberal  requirem^its  will  likewise  create 
a  sinking  fund  which  will  equal  the  debt  a  number  of  years  before 
the  debt  matures,  but  its  plain  and  unmistakable  terms  are  that 
a  two  pw  oeat  oontribution  which  shall  be  made  annually  to 
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these  fonda  shall  be  provided  hj  general  laws  whose  force  and 
effect  "  shall  not  be  diminiahed  during  the  existence  of  any  debt 
created  thereunder." 

Chapter  469  of  the  Laws  of  1906  and  acts  amendatory  thereof, 
which  created  these  highway  debts  and  provided  for  the  highway 
sinking  funds,  authorized  pursuant  to  section  12  of  article  VII 
of  the  Constitution,  likewise  imposed  "  for  each  year  hereafter  " 
an  annual  direct  tax  at  a  certain  rat^  just  as  has  been  provided 
hj  the  canal  referendum  acts,  and  the  Constitution  clearly  pre- 
eoribeB  that  the  force  and  effect  of  these  statutes  cannot  be  dimin- 
ished during  the  existence  of  any  of  these  debts.  If  no  contribu- 
tion is  made  to  these  sinking  funds  out  of  surplus  in  the  treasury, 
the  Comptrollor  is  not  only  authorized  but  required  to  levy  the 
necessary  direct  tax  to  make  such  contribution. 

The  theory  of  those  who  object  to  a  compliance  with  these  irre- 
pealable  statutes  is  that  too  great  a  burden  is  cast  upon  the  present 
generation  and  that  there  should  be  established  a  rule  of  equality 
between  the  present  and  the  future.  It  involves  the  absurdity  that 
the  extreme  limit  of  fifty  years  "  toithtn "  which  the  debt  must 
be  paid  amounted  to  a  command  that  it  should  not  be  paid  at  an 
earlier  date  and  that  the  debt  created,  as,  for  example,  a  highway 
debt,  is  provided  for  a  public  improvement  permanent  in  its  nature 
and  not  requiring  constant  renewal  from  use,  or,  in  the  case  of  the 
canal,  a  change  of  policy  due  to  a  change  of  condition.  Certainly 
there  is  nothing  in  the  experience  of  the  State  thus  far  to  warrant 
us  in  believing  that  the  life  of  any  of  our  improved  highways  will 
in  any  way  approximate  the  life  of  the  bonds  issued  for  their 
improvement,  or  for  even  half  of  that  time.  Unless  future  genera- 
tions shall  raise  the  money  to  renew  the  roads  already  built,  these 
roads  will  have  been  utterly  destroyed  before  the  last  highway 
bonds  shall  be  paid.  The  requirements  for  contributions  to  these 
funds  ^ould  be  determined  by  the  benefits  accruing  from  the 
expenditures.  It  is  only  thus  that  we  maintain  a  rule  of  equality 
between  the  present  and  the  future.  The  State's  good  fortune  in 
providing  for  the  payment  of  its  debts  prior  to  the  expiration  of 
the  6ity  year  period  furnishes  no  warrant  in  morals  or  in  equity 
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for  the  seizure  directly  or  indirectly  of  any  part  of  the  sinking 
funds  for  the  uses  of  the  present  adminiBtratiou. 

There  have  been  eras  in  this  country  of  wild-cat  credit,  of 
speculation  and  of  faith  in  the  outcome  of  things,  even  of  repudia- 
tion of  State  debts  and  of  the  postponement  of  obligations.  The 
establishment  of  one  bad  precedent  has  often  led  to  a  prodigality 
of  abuses  at  such  a  time,  somewhat  proportionate  to  the  ease  with 
which  the  precedent  was  establi^ed.  We  have  passed  through 
periods  of  financial  crisis  when  the  government  and  the  governed 
were  impovAished,  and  if  that  time  shall  come  again  during  the 
lifetime  of  these  bonds,  it  will  he  a  source  of  strength  to  this 
State  which  may  stand  between  it  and  bankruptcy  to  he  able  to 
point  to  sinking  funds  to  meet  its  debts,  which  have  not  been  accu- 
mulated in  accordance  with  the  scanty  measurement  of  the 
actuary,  but  fully  matured,  even  to  an  excess  over  ordinary 
requirements.  There  may  have  been  mistakes  of  constitutional 
or  l^slative  requirements  which  have  led  to  this  so-called  excess, 
but,  if  so,  I  choose  to  treat  it  as  a  providential  error. 

There  have  been  times  in  this  State  when,  to  escape  tax- 
ation, interest  payments  on  our  early  canal  debts  were  provided 
for  by  additional  loans  and  the  payment  of  the  debt  itself  was 
deferred.  Between  1817  and  1826  New  York,  in  that  internal 
improvement  period,  set  aside  a  definite  revenue  for  the  payment 
of  interest  and  redemption  of  debts,  but  in  1826  a  glorious  epoch 
of  freedom  from  direct  taxation  set  in  which  exhausted  the  trea^ 
ury  and  almost  ruined  the  credit  of  the  State,  leading  to  the  Con- 
stitutional Convention  of  1846.  The  basis  of  the  evil  in  the  uan 
of  the  public  credit  at  that  time  was  the  refusal  to  be  taxed  to 
pay  the  State's  debts;  and  the  Constitutional  provision  of  1846 
not  only  provided  for  restraint  in  the  creaiion  of  public  debt,  hot 
made  specific  provision  for  the  method  of  •payment  of  debts, 
founded  upon  that  experience  of  the  past.  The  reluctance  to  be 
taxed  and  the  temptation  to  defer  payment  is  evidenced  to-day 
just  as  it  was  in  the  years  1826  to  1846.  The  pinch  of  taxation 
for  excessive  public  improvement  and  the  onwillingneas  to  sub- 
mit to  direct  taxation  which  existed  then  is  being  felt  again,  pai^ 
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ticularlj  in  the  ei^  of  New  YorL  History  is  simply  repeating 
itself,  and  profiting  by  the  experience  of  the  past  and  abiding  by 
the  clear  mandates  of  the  Constitution,  there  is  but  one  course 
for  the  State  to  pursue.  A  direct  tax  must  be  levied  or  a  contri- 
bution must  be  made  from  the  surplus  funds  in  the  treasury.  Tf 
the  Constitution  shaU  be  amended  to  provide  a  different  arrange- 
ment for  the  future,  then  will  be  time  enough  to  adopt  any  other 
course.  Until  that  time  at  least,  the  present  sinking  fonda  must 
be,  and  I  trust  even  then  will  be  maintained  inviolate.  As  the 
chief  magistrate  of  the  State,  sworn  to  execute  the  law,  I  feel 
that  you  should  not  be  persuaded  to  acquiesce  in  what  I  regard  as 
a  most  serious  violation  of  the  law. 

The  real  cauee  of  abusea  in  the  use  of  credit  is  not  so  much 
in  the  borrowing  or  the  amount  borrowed,  but  in  a  deferment  of 
payment.  Just  aa  soon  as  this  State,  which  has  an  authorized 
indebt&lness  of  $231,000,000,  starts  to  show  a  disposition  to 
defer  payment,  the  credit  of  the  State  will  be  ruined  or  the  reck- 
less creation  of  further  debts  will  begin.  Shifting  the  tax  burden 
into  the  future  will  be  increasingly  tempting  as  we  find  new  uses 
for  public  money  and  as  we  find  a  limit  to  the  source  of  indirect 
revenue,  accompanied  by  the  usual  aversion  to  direct  taxation. 

No  one  can  foretell  whether  or  not  the  time  shall  come  when 
the  whole  temper  of  the  time  will  again  foster  a  reliance  on  the 
future  to  finance  the  government  and  engender  a  willingness  to 
enter  upon  the  moet  daring  financial  projects.  It  may  not  even 
be  doubted  that  the  time  is  near  at  hand  when  we  receive  sug- 
gestions to  use  funds  for  present  purposes  which  have  been  devoted 
to  future  purposes  and  which  should  be  maintained  inviolate.  It 
shall  never  be  said  that  I  advised  a  precedent  which  in  the  future 
may  lead  some  Governor  and  those  in  authority  with  him  to  ven- 
ture to  the  limit  of  reckless  finance,  either  in  the  creation  of  debt 
or  the  violation  of  the  legal  and  moral  requirement  to  live  up  to 
the  limit  of  the  State's  obligations  upon  existing  debts. 

We  have  witnessed  the  financial  embarrassment  of  New  York 
eity  due  to  reckless  financiering,  and  an  attempt  has  been  made 
to  establish   a  pay-as-you-go  policy  for  that  city.      Strangely 
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enough,  we  find  paralleling  this  attempt  a  demand  upon  the  State 
that  it  ahall  defer  to  the  future  as  much  as  possible  the  payment 
of  the  debts  of  the  State.  The  wisdom  of  the  one  is  made  to 
appear  to  be  the  folly  of  the  other.  The  strength  of  this  adminis- 
tration's treatment  of  the  whole  situation  should  lie  in  its  con- 
sistent effort  to  assist  New  York  city  and  at  the  same  time  to 
preserve  the  faith  and  credit  of  the  State.  The  best  lesson  that 
can  come  to  New  York  city  for  its  own  future  welfare  is  the 
pinch  of  the  necessity  to  meet  its  own  obligations,  recklessly  made, 
without  being  permitted  to  ask  that  the  State  commit  itself  to  a 
ruinous  policy  as  a  method  of  relief  to  that  city. 

Even  if  a  direct  tax  were  to  he  levied  each  year  for  these  con- 
tributions for  principal  and  interest  for  these  sinking  funda,  the 
total  tax  on  each  dollar  of  real  and  personal  property  in  this 
State  subject  to  taxation  would  be  less  than  one  dollar  on  each 
thousand  dollars  of  valuation.  What  man  is  there  in  this  State 
who  owns  his  little  home  or  farm  worth  $5,000  or  less,  who  can- 
not afford  to  spend  not  more  than  five  dollars  a  year  to  maintain 
the  credit  and  safety  and  the  honor  of  the  State  in  its  financial 
transactions ! 

I  cannot  conclude  without  calling  your  attrition  to  the  attitude 
of  the  recent  Constitutional  Convention  upon  this  subject.  Id 
spite  of  the  most  persistent  demands  for  the  use  of  these  so-called 
excesses  for  the  payment  of  the  interest  on  these  bonds^  the 
finance  committee  of  the  convention,  Republicans  and  Democrats 
alike,  with  the  exception  of  Senator  Wagner,  refused  to  consider 
any  such  course.  The  most  that  this  committee,  the  action  of 
which  met  with  the  unqualified  approval  of  the  convention, 
recommended  was  as  expressed  by  Mr.  Stimson,  the  chairman  of 
that  committee,  that  "  we  would  start  with  the  proposition  that 
those  funds  there  should  remain  inviolate  and  should  be  continued 
on  a  proper  basis  of  amortization  ".  Upon  this  committee  in 
addition  to  Mr.  Stimson  there  were  a  number  of  well-known,  able 
and  highminded  citizens  of  the  city  of  New  York,  all  of  whom, 
with  the  exception  of  Senator  Wagner,  united  in  the  report  of 
the  committee.     As  Mr.  Stimson  stated  to  the  conveiiti(Hi,  "  the 
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State  of  New  York  has  bragged  "  about  the  fact  that  we  have 
these  large  reserves  in  these  sinking  funds,  and  the  reports  of  the 
varioDB  comptrollers,  together  with  their  advertisements  for  the 
sale  of  issues  of  bonds,  have  called  attention  to  the  condition  of 
these  funds,  showing  that  the  sinking  funds  contained  substan- 
tially $40,000,000.  In  this  connection  it  was  pointed  out  to  the 
convention  that  if  substantially  $6,000,000  is  to  be  taken  out  of 
these  funds  each  year  for  the  payment  of  interest,  in  a  few  years, 
if  that  process  goes  on,  the  sinking  funds  would  be  reduced  from 
$40,000,000  to  perhaps  $15,000,000  or  $16,000,000.  The  best 
financial  judgment  as  to  the  effect  of  such  a  reduction  of  the 
funds,  after  we  had  boasted  about  the  extent  of  them,  was  that 
it  would  be  hazardous,  if  not  ruinous,  to  the  credit  of  the  State. 
That  is  the  reason  why  the  New  York  city  members  of  that  com- 
mittee and  of  the  convention  voted  in  favor  of  retaining  these 
funds  now  accumulated,  inviolate. 

To  use  these  sinking  funds  for  the  paymrait  of  this  interest 
would  not  be  in  the  interest  of  the  taxpayers  as  indicated  by  the 
mayor  of  the  city  of  New  York,  for  every  dollar  will  have  to  be 
raised  over  again  and  paid  into  these  sinking  funds;  and  a  forced 
sale  of  the  securities  in  which  these  sinking  funds  have  been 
invested  in  order  to  pay  this  interest  might  mean,  indeed  would 
be  likely  to  mean,  a  disastrous  loss  to  the  State.  The  taxpayers 
of  the  city  of  New  York  should  not  be  permitted  to  be  blinded  to 
the  wasteful  and  extravagant  budget  of  that  city  by  any  such 
effort  as  has  been  made  to  charge  the  extent  of  that  budget  in  any 
material  way  to  the  payment  of  State  taxes.  Even  if  a  State  tax 
were  being  levied  this  year  to  the  extent  to  which  it  was  levied 
last  year,  it  would  amount  to  only  a  small  fraction  of  the  budget 
of  the  city  of  New  York,  But  as  a  matter  of  fact,  no  direct  tax 
is  levied  this  year,  and  no  part  of  the  budget  of  the  city  of  New 
York  is  chargeable  to  the  payment  of  these  contributions. 

The  adoption  by  yon  of  the  plan  that  has  been  urged  upon  yon 
so  vigorously  could,  and,  in  my  opinion,  would  have  another  very 
serious  result  Any  action  by  the  State  which  may  tend  to  impair 
in  any  degree  the  security  which  the  State  has  offered  for  the 
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payment  of  the  State's  indebtedness,  will,  necessarily,  result  in 
the  impairment  of  the  attractiveneas  of  the  bonds  of  the  State  for 
investment  purposes.  The  bonds  of  the  State  at  the  present  time 
are  most  highly  r^arded  by  conservative  inveeters. 

Impairment  of  their  attractiveness,  accomplished  in  any  man- 
ner, most  of  necessity  be  compensated  in  some  way.  If  the  sink- 
ing fund  for  the  redemption  of  such  bonds  shall  be  diverted  or 
weakened,  it  is  more  than  likely  that  the  State  will  be  compelled 
to  pay  a  higher  rate  of  interest  than  has  heretofore  prevailed. 

Instead,  therefore,  or  saving  money,  the  State  may  find  itself 
hereafter  burdened  with  a  debt  bearing  a  higher  rate  of  interest 
than  has  heretofore  been  necessary,  and  the  tax  budget  of  the 
future  administrations  materially  increased  and  the  taxpayers  of 
the  State  more  heavily  burdened  with  interest  cha]^es  than  here- 
tofore, and  heavier  than  would  be  necessary  if  the  conservative 
policy  heretofore  followed  be  continued. 

For  all  these  reasons  I  cannot  advise  you  to  comply  with  the 
request  of  those  who  would  have  you  veto  these  items  making 
contributions  to  the  sinking  funds,  but  on  the  contrary,  I  desire 
to  urge  you  most  strongly  not  to  do  so. 

I  am  submitting  herewith  a  report  of  the  Comptroller  setting 
fortii  the  actual  condition  of  each  of  the  sinking  funds  ^ving  the 
amounts  of  estimates  excess  where  such  exists,  the  estimated 
amounts  of  contribution  to  each  of  the  funds  for  principal  and 
interest  provided  in  the  appropriation  bill  and  the  balance  of 
estimated  excess  or  the  deficit  which  will  result  if  you  should 
comply  with  the  request  to  veto  these  items  of  appropriatitm. 


,dr,yGoogIe 


CoHSTBCCTioH  OF  HiOHWAT  Law,  §§  90-101,  830,  820-a    649 
Attonief-G«neial 


In  the  Matter  of  Conbtbuiho  Sectiowb  90  to  101,  Sectioi™  320 
AND  320-a  OF  THE  HioHWAT  Law  Kelative  to  the  UBe  of  Certain 
Moneys  for  the  Conatniction  or  Maintenance  of  Highways  Con- 
structed under  Sections  320  and  320-a  of  that  Law 
(Opinion  dkted  lUj  23,  191B) 

LimltAtiaiu  npim  the  nie  of  moneri  ralHfl  nnd«i  MCtletu  go  to  loi  of  tlM 
Highway  Law. 

The  moneys  railed  ai  providad  foi  by  Motiona  M  to  101  of  the  atat< 
nte  ill  question  cannot  be  med  either  for  construction  or  naintcnance 
of  town  highways  constructed  under  sectiona  3S0  or  3Z0-a  of  the  Higb- 

Hon.  Edward  Duffey,  ConuniBsioner  Highways,  submitted  an 
inquiry  as  to  whether  a  town  may  spend  any  portion  of  the  town  ' 
highway  fund  provided  by  sections  90  to  101,  inclusive,  of  the 
Highway  Law  in  the  construction  of  sections  320  to  320-a  of  that 
statute. 

WooDnuET,  Attomey-GeneraL — Under  section  8,  chapter  30, 
of  the  Consolidated  Laws  of  1009,  there  were  but  three  claasifi- 
cations  of  roadsj  viz, —  State,  county  and  town  highways. 

Chapter  564  of  the  Laws  of  1910  provided  for  a  "  coring  road 
^stem  of  working  the  highways"  in  counties  adjacent  to  cities 
of  the  first  class,  and  by  chapter  254  of  the  Laws  of  1911  the 
provisions  of  the  act  were  extended  to  apply  to  counties  contain- 
ing a  city  of  the  second  class. 

By  chapter  567  of  the  Laws  of  1910,  as  amendmrat  was  made 
to  section  S  of  the  Highway  Law  providing  for  a  fourth  classifi- 
cation of  highways  and  was  numbered  3  in  such  classification  and 
reads  as  follows: 

"  3.  County  roads  are  those  designated  as  snch  under  a  general 
or  special  law  and  constructed,  improved,  maintained  and  repaired 
by  the  county  as  such  in  counties  in  which  the  county  road  system 
has  been  or  may  be  adopted." 

Chapters  564  and  567  of  the  Laws  of  1910,  above  referred  to, 
took  effect  upon  the  same  date  (June  21,  1910),  and  were  appar- 
ently passed  by  the  L^slature  as  concurrent  measures,  so  we 
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find  that  the  roade  daseified  as  "  county  roads  **  are  those  which 
are  constrneted  wholly  at  the  expense  of  the  county,  and  are 
wholly  exempt  from  the  juriBdietion  of  the  highway  officers  of  the 
towns  and  villages  in  which  such  roads  are  located. 

Section  320  of  the  Consolidated  Highway  Laws  also  provides 
for  the  construction  of  roads  in  such  counties  as  the  boards  of 
supervisors  thereof  may  decide  to  improve,  at  the  joint  expense 
of  the  county  and  the  town  or  towns  in  which  it  is  located  and 
must  be  classified  as  "  town  highways  "  if  at  all.  Such  roads  are 
constructed  under  the  supervision  of  the  county  superintendent 
and  after  they  are  completed  they  are  maintained  at  the  expense 
of  the  town  or  towns  in  which  they  are  located,  unless  the  board 
of  supervisors  shall  apportion  a  share  of  the  expense  of  repair 
and  maintenance  upon  the  county.  This  section  was  quite 
materially  amended  by  chapter  198  of  the  Laws  of  1914,  but  the 
expense  of  constructing  such  roads  is  still  left  to  be  paid  for  at 
the  joint  expense  of  the  county  and  towns,  and  the  maintenance 
and  repairs  of  the  same,  after  completion,  is  to  be  borne  by  the 
town  or  towns  in  which  it  is  located  unless  the  board  of  super- 
visors shall  decide  to  have  the  county  pay  a  part  thereof. 

Section  320-a  (being  chapter  61,  Laws  of  1914)  provides  a 
still  different  method  for  the  construction  of  town  roads  at  the 
joint  expense  of  the  county  and  town  but  the  construction  is 
under  the  supervision  of  the  town  .superintendent  of  highways, 
or  some  other  person  designated  by  the  county  superintendent, 
and  after  the  completion  thereof  the  cost  of  maintenance  and 
repair  is  to  be  borne  solely  by  the  town  or  towns  in  which  it  is 
located,  unless  the  board  of  supervisors  shall  apportion  a  share  of 
the  expense  upon  the  county.  Roads  constructed  under  this  aec- 
tion  must  also  be  elaspified  as  "town  highways,"  if  at  alL 

Both  of  these  sections  provide  an  independent  method  for  the 
construction  of  such  roads  at  the  joint  expense  of  the  county  and 
town  or  towns  in  which  the  same  are  located,  and  it  is  apparent 
that  the  Legislature  intended  that  the  expense  of  all  such  improve- 
ments should  be  home  by  the  localities  which  may  decide  to 
avail  themselves  of  the  provisions  of  such  acts,  in  fact  to  provide 
for  an  entirely  differmt  ay^stem  of  improvement  independent  of 


,  Google 


CoMBTEntmoH  OF  HiauwAY  Law,  §§  90,  101,  820,  320-a  551 

Attomey-QenerKl 

and  entirely  separate  from  any  other  provision  of  the  Highway 
Law,  and  when  a  locali^  has  decided  to  adopt  such  a  conrse  the 
fnndfl  neceeaary  to  conrtruct  the  same  are  to  be  wholly  raised  and 
provided  as  directed  in  and  by  snch  sections  without  r^ard  to 
other  highway  moneys  that  are  raised  or  apportioned  to  the 
county  or  towns  as  provided  by  the  general  provisions  of  the  High- 
way Law. 

It  is  provided  in  one  sentence  of  section  320  as  follows:  "  The 
amount  so  paid  by  the  town  shall  not  be  considered  in  determin- 
ing the  minimum  amount  to  be  levied  and  collected  in  each  year 
for  the  repair  and  improvonent  of  highways  as  provided  in  sec- 
tion ninety-four  of  this  chapter  nor  shall  such  amount  be  con- 
sidered in  determining  the  amount  to  be  paid  by  the  state  to  the 
town  for  the  repair  and  improvement  of  highways  therein." 

And  again,  the  closing  sentence  of  both  sections  reads  as  fol- 
lows: "Such  highways,  when  completed  and  accepted  by  the 
1>oard  of  supervisors,  shall  be  thereafter  repaired  and  maintained 
:it  the  sole  expense  of  the  towns  in  which  they  are  located,  unless 
the  board  of  supervisors  shall  apportion  a  share  of  the  expense 
thereof  upon  the  county." 

It  is  clear  from  these  two  provisions  that  these  roads  cannot  be 
classed  as  either  "  county  highways  "  or  "  county  roads  "  and  it 
is  equally  clear  that  the  moneys  raised  as  provided  by  sections  90 
to  101,  inclusive^  cannot  be  used  for  the  maintenance  of  such 
roads.  To  hold  that  roads  eonstructed  under  either  section  320 
or  320-a  can  be  maintained  by  funds  collected  as  provided  by 
sections  90  to  101,  inclusive,  of  the  Highway  Law,  would  be  in 
direct  confiiet  with  the  provisions  of  both  sections  320  and  320-a 
as  it  is  therein  provided,  that  such  roads  shall  be  maintained  solely 
by  the  towns  unless  the  board  of  supervisors  shall  decide  to  have 
the  county  pay  a  portion. 

I  am,  therefore,  of  the  opinion  that  the  roads  provided  for  in 
sections  320  and  320-a  were  intended  by  the  Legislature  as  a  sep- 
arate and  independent  system  of  road  construction  and  main- 
tenance and  that  the  moneys  rai.ted  as  provided  by  sections  90  to 
101,  inclusive,  of  the  Highway  Law,  cannot  be  used  for  the  con- 
struction or  maintenance  of  such  roads. 
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In  the  Matter  of  the  Cbargee  against  Gbobox  Cbosbhait,  Tnutec 
of  School  Diatriot  No,  9,  Town  of  Moira,  Franklin  Cotmty 


(DMided  DMember  6,  1916) 

A  Bchool  district  trnitH  emploTlBc  Ui  own  wife  m  tMch«r  althonKh  ihe  hu 
no  cartificate  of  competency. 

The  trustee  of  school  district  No.  9,  town  of  Moira,  Franklin  count;, 
Oeorge  Crossman,  contracted  wiUi  his  wife,  Jennie  Crossman,  to  teach 
the  si^hool  in  the  district  for  a  term  of  tbirty-six  weeks,  beginning  in 
September,  191l>,  although  she  did  not  possess  a  certificate  indorsed  bj 
the  district  superintendent  of  the  superTlsor;  district  including  adioo) 
district  No.  9,  The  trustee  waa  notified  b;  the  department  that  his  action 
could  not  be  sustained  but  he,  neTerthelest,  opened  the  school  and  placed 
hia  wife  in  charge.  He  was  then  ordered  to  show  cause  at  Albao;  on 
Norenber  29,  1616,  why  he  should  not  be  remored  from  office ;  having 
duly  appeared,  he  filed  an  answer  and  explained  that  he  emploTed 
Mrs.  Croasman  only  until  he  could  employ  a  qualified  teacher;  that  he 
had  engaged  tueh  a  teacher  who  was  teaching  the  school  at  the  time  of 
the  hearing.  On  the  respondent's  contention  that  he  did  the  beat  he 
could  to  open  the  school  with  a  qualified  teacher  and  upon  being  aatiafled 
that  his  wife  could  not  be  legsU;  employed  and  that  a  qualified  t«Mher 
waa  now  actually  teaching  the  school  the  appeal  ia  dismissed. 

A.  W.  Sheals,  attorney  for  appellant. 

Le  Koy  M.  Kellas,  attorn^  for  respondent 

FiNLBT,  Commissioner. —  An  attempt  was  made  to  bring  an 
appeal  from  the  action  of  the  annual  meeting  in  school  district 
No.  9,  town  of  Moira,  Franklin  county,  in  electing  George  Cross- 
man  as  trustee  of  such  district  and  in  adopting  a  resolution  con- 
aenting  to  the  employment  of  the  wife  of  the  trustee  as  teacher 
in  such  district.  It  was  allied  in  the  petition  that  Mr.  Crossman 
was  not  a  qualitied  elector  of  the  district  and  was,  therefore,  not 
eligible  to  the  office  of  trustee.     Certain  irregularities  were  alw 
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set  op  indicating  that  the  trustee  was  not  legally  elected.  The 
petition  in  the  appeal  was  not  filed  autil  October  20,  1915,  and 
it  doee  not  appeur  to  have  been  served  upon  the  respondent  trustee. 
No  reason  is  given  for  the  failure  to  bring  the  appeal  within  a 
reasonable  time  after  the  annual  meeting,  as  required  in  the  rules 
of  practice.  The  petition  in  the  appeal  may  not,  therefore,  be 
considered. 

It  appears  from  the  records  of  this  Department  that  the  respond- 
ent trustee  entered  into  a  contract  with  his  wife,  Mrs.  Jennie 
Grossman,  to  teach  the  school  in  the  district  for  a  term  of  thirty- 
sis  weeks,  banning  in  September,  1915.  Mrs.  Crossman  did  not 
possess  a  certificate  duly  endorsed  by  the  district  superintendent 
of  the  supervisory  district  in  which  school  district  No.  9,  town 
of  Moira,  is  located,  authorizing  her  to  teach  the  school  in  such 
district  The  trustee  was  notified  by  the  Department  that  he 
could  not  legally  employ  Mrs.  Crossman  as  teacher  unless  she  had 
a  license  authorizing  her  to  teach  in  the  district  Information 
was  received  from  the  district  superintendent  that  notwithstand- 
ing such  notification,  the  trustee  opened  the  school  in  the  district 
and  placed  Mrs.  Crossman  in  diarge  thereof.  The  trustee  was 
thereupon  directed  to  appear  before  the  Deputy  Commissioner  of 
Education  at  hia  office  in  the  Education  Building,  in  the  city  of 
Albany,  on  November  29,  1915,  to  show  cause  why  he  should  not 
be  removed  from  office.  He  appeared  at  the  time  and  place  ap- 
pointed by  counsel  who  filed  an  answer  to  the  charges  and  made 
an  oral  argument  in  defense  of  the  respondent. 

The  respondent  declares  that  upon  advice  of  counsel  prior  to  the 
date  of  the  order  directing  him  to  appear  at  the  Department,  he 
I'uced  Mrs.  Crossman  in  charge  of  the  school  until  he  could  em- 
ploy a  qualified  teacher  to  teach  the  school.  He  finally  engaged  a 
qualified  teacher  who  was  teaching  the  school  at  the  time  of  the 
hearing  in  the  proceedings  for  the  removal  of  the  respondent.  It 
thus  appears  that  the  school  in  the  district  is  now  being  taught  by 
h  duly  qualified  teacher. 

The  respondent  contends  that  he  did  the  best  he  could  to  open 
the  school  with  a  qualified  teacher  after  he  was  satisfied  that  his 
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wife,  whc«a  he  was  authorized  to  employ  by  vote  of  a  district 
meeting,  could  not  be  employed  legally  because  of  her  lack  of  a 
qualifying  certificate. 

The  evidence  before  me  is  not  sufficient  to  show  that  the  respond- 
ent wilfully  failed  to  perform  a  duty  impoaed  upon  him  or  that 
he  was  guilty  of  a  wilful  violation  of  law.  It  must,  therefore, 
be  held  that  the  chargea  were  not  sustained  and  the  proceedine 
must  be  dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Willis  Hondobf  frran  the  Action 
of  a  Special  Meeting  in  District  No.  8,  Town  of  Greece,  Monroe 
County,  Selecting  a  School  Site 

Case  No.  296 

(Decided  Dwember  10,  1911!) 

A  school  district  metttlni  eaUed  to  select  «  dte  from  cerulu  dtea  specified  In 
tlie  notice  of  meeting  cannot  legally  consider  other  sites. 

By  order  of  F.  W,  Hill,  district  superintendent  of  schools  of  the  third 
Hupervisorj  district  of  Monroe  county,  school  district  No.  8,  town  of 
Greece,  that  county,  was  estahlished  as  a  school  district  and  organised 
on  March  22,  1915.  The  district  adjoins  the  city  of  Rochester  and  as 
a  new  district  had  no  Bchool-houae  or  site  and  proceeded  to  acquire  one. 
The  notice  of  a  special  meeting  was  called  under  a  form  o(  notice 
describing  this  proposed  site  by  metes  and  tiounds  but  adjourned  without 
having  selected  its  site.  A  subsequent  meeting  was  called  to  pass  upon 
two  proposed  sities  and  upon  a  resolution  for  the  purchase  of  such  site*. 
At  this  meeting  a  resolution  was  offered  for  the  selection  of  a  site 
other  than  those  outlined  in  the  notice  of  meeting.  The  appellant  asks 
for  an  adjudication  that  the  site  proposed  but  not  included  in  tlM 
notice  should  have  been  considered.  Meld,  that  where  the  notice  specifl- 
caily  describes  the  site  or  sites  to  be  voted  upon  it  must  Im  held  in 
conformity  with  the  evident  purpose  of  the  statute  that  onlj'  auch  sits 
or  sites  may  be  brought  before  the  meeting  for  consideration. 

Decker  and  Menzie,  attorneys  for  appellant 

H.  Douglass  Van  Duser,  attorney  for  respcmdent 
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FiwLBY,  CommisBioner. —  School  District  No.  8,  town  of  Greece, 
Monroe  county,  was  established  as  a  school  district  by  order  of 
P.  W.  Hill,  district  Buperintendent  of  schools  of  the  third  super- 
visory district  of  Monroe  county,  and  oi^anized  by  the  election  of 
officers  on  March  22,  1915.  The  district  adjoins  the  city  of 
Rochester  and  comprises  farm  lands,  lands  which  have  been  plotted 
in  building  lots  and  suburban  homes.  The  district,  being  newly 
created,  had  no  school-house  or  site,  and,  acting  under  the  advice 
of  the  district  superintendent,  proceeded  to  select  and  acquire 
a  site.  A  special  meeting  was  first  held,  to  consider  the  question  of 
a  site  on  May  28,  1915,  The  notice  of  such  meeting  described  six 
proposed  sites  by  metes  and  bounds.  The  meeting  duly  voted  on 
two  '}i  such  sites  and  rejected  them.  The  meeting  then  adjourned 
without  voting  on  the  other  proposed  sites.  The  trustee  of  the 
dis^ict  subsequently  called  another  special  meeting  to  be  held 
June  25,  1915.  The  notice  stated  that  the  meeting  was  called  for 
the  purpose  of  voting  upon  two  proposed  school-house  sites,  both 
of  which  were  described  in  such  notice,  and  upon  resolutions  au- 
thorizing the  purchase  of  such  sites.  The  meeting  was  held  at  the 
appointed  time  and  place.  Before  a  vote  was  taken  on  either  of 
the  propositions  specified  in  the  notice,  the  appellant,  Willis  H. 
Hondorf,  a  resident  and  taxpayer  of  the  district,  moved  the  adop- 
tian  of  a  resolution  designating  certain  lands  therein  described 
as  a  school-house  site.  Such  site  was  not  mentioned  in  the  notice 
and  the  chairman  of  the  meeting  nded  that  the  resolution  was  not 
in  order.  Upon  an  appeal  from  such  ruling  the  meeting  sustained 
the  chairman  by  a  vote  of  thirty  to  nineteen.  The  owner  of  the 
lands  described  in  the  said  resolution  thereupon  authorized  the 
statement  that  he  would  donate  such  lands  to  the  district  for  school 
purposes.  Notwithstauding  such  offer,  the  meeting  proceeded  to 
vote  upon  the  propositions  described  in  the  notice.  A  motion  was 
made  that  the  second  proposition,  calling  for  the  expenditure  of 
$6,000,  be  first  acted  upoa  by  the  meeting.  A  resolution  was  sub- 
mitted designating  the  lands  deecribed  in  the  second  proposition 
as  a  school-house  site,  authorizing  the  levy  of  a  tax  in  the  sum  of 
$6,000,  to  be  collected  in  twenty  annual  installments,  for  the  pur- 
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ohftie  of  auoh  Bite,  and  directing  the  trustee  of  the  diatriet  to  con- 
tract with  the  W.  N.  Britton  Realty  Company  for  such  purchase. 
Such  resolution  was  adopted  by  a  vote  of  thirty-nine  to  nineteen. 

The  appeal  herein  is  brought  from  the  action  of  the  meeting  in 
refusing  to  vote  upon  the  resolution  offered  by  the  appellant  desig- 
nating the  Rouse  site  and  from  the  adoption  of  the  resolution 
designating  the  Britton  site  and  directing  the  levy  of  a  tax  in  the 
sum  of  $6,000  for  its  purchase. 

The  attorney  for  the  appellant  contends  that  it  was  error  for 
die  meeting  to  refuse  to  vote  upon  the  resolution  offered  by  the 
appellant,  Hondorf,  designating  certain  lands  described  therein, 
as  a  school-house  site  and  authorizing  the  purchase  thereof.  He 
argues  that  the  only  legitimate  purpose  of  the  meeting  was  to  se- 
lect a  site  and  authorize  the  purchase  thereof  and  that,  notwith- 
standing the  fnct  that  the  notice  specified  only  two  sites  to  be  sub- 
mitted to  the  meeting  for  consideration,  any  qualified  elector  of  the 
meeting  could  bring  before  the  meeting  any  other  site  appearing 
to  him  to  be  deeirable. 

The  statute  relative  to  a  notice  of  a  special  district  meeting  in 
a  common  school  district  requires  that  such  notice  shall  state  the 
purp<wes  for  which  the  special  meeting  is  called  and  no  business 
may  be  transacted  at  such  meeting  "  except  that  which  is  specified 
in  the  notice."  See  Education  Law,  §  197.  Under  this  section 
there  must  be  a  specific  reference  to  the  business  to  be  transacted 
at  the  meeting.  It  would,  doubtless,  be  sufficient  to  state  that  the 
meeting  was  called  for  the  purpose  of  designating  a  school-house 
site  and  to  provide  for  the  acquisition  thereof.  If  a  notice  so  stated 
Uie  object  of  the  meeting  any  site  mi^t  properly  be  considered  and 
voted  upon. 

The  law  provides  that  a  special  meeting  shall  bo  held  whwievOT 
called  by  the  trustee  of  the  district.  It  is  evidently  the  purpose 
of  the  statute  to  confer  upon  the  trustee  some  discretionary  power 
as  to  the  occasion  demanding  the  meeting  and  the  purpose  for 
which  it  is  to  be  held.  It  is  proper  for  him  to  declare  specifically 
the  purposes  for  which  the  meeting  is  to  be  held  and  to  limit 
thereby  the  business  to  be  transacted  at  such  meeting. 
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It  has  always  been  the  custom,  and  I  think  that  the  policy  is 
well  established,  to  permit  a  board  of  education  or  a  trustee,  in 
calling  a  special  meeting  for  the  selection  of  a  school-house  site, 
to  describe  in  the  notice  of  the  meeting,  in  either  general  or  specific 
terms,  the  proposed  site  or  sites  to  be  voted  upon.  Where  the  no- 
tice Bpecifically  describes  the  site  or  sites  to  be  voted  upon  it  must 
be  held  in  confonnity  with  the  evident  purpose  of  the  statute  that 
only  such  site  or  sites  may  be  brought  before  the  meeting  for 
consideration. 

It  is  suggested  that  such  a  conBtruction  of  the  statute  will  leave 
with  the  trustee  the  arbitrary  control  of  the  selection  of  a  school- 
house  site.  This  need  not  be  the  result,  because  if  the  meeting  is 
not  satified  with  the  site  or  sites  proposed  by  the  notice,  resolutions 
designating  such  sites  may  be  defeated,  and  if  it  appears  that  the 
trustee  refuses  to  call  another  special  meeting  to  consider  a  site 
that  would  be  acceptable  to  a  majority  of  the  qualified  electors  of 
the  district,  he  will  be  directed  by  the  Department  in  a  proper 
proceeding  therefor  to  call  a  special  meeting  for  the  ccmaideration 
of  such  site. 

It  appears  from  the  facts  in  this  case  that,  notwithstanding  the 
offer  of  the  owner  of  the  land  described  in  the  resolution  which 
was  rejected  to  give  such  land  to  the  district  for  the  school-house 
site,  two-thirds  of  the  voters  present  voted  in  favor  of  the  site 
which  was  selected.  No  attempt  is  made  to  show  that  Uie  meeting 
was  unfairly  conducted  or  that  its  actiwi  in  respect  to  the  school- 
house  site  did  not  fairly  express  the  wishes  of  a  majority  of  the 
qualified  electors  of  the  district.  Those  opposed  to  the  selection 
of  the  site  which  was  designated  and  presumptively  in  favor 
of  the  site  which  was  rejected  were  given  full  opportunity  to  voice 
their  opposition  to  the  site  selected  and  were  represented  at  the 
meeting  by  their  attorney,  who  was  permitted  to  address  the  meet- 
ing in  their  behalf.  It  may  be  inferred  from  such  circumstances 
that  even  if  the  meeting  had  been  authorized  to  vote  upon  the  site 
proposed  by  the  appellant  it  would  have  rejected  such  sita  If 
the  site  proposed  by  the  appellant  had  been  favored  by  a  majority 
of  the  electors  of  the  district  they  could  have  appeared  at  the  meet- 
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ing  and  defeated  the  propoaitione  specified  in  the  notice,  and  it 
would,  thereupon,  have  been  the  duty  of  the  trustee  to  call  an- 
other meeting  to  vote  upon  the  site  proposed  by  the  appellant 

The  ruling  of  the  chairman  of  the  meeting  to  the  effect  that  a 
resolution  calling  for  the  designation  of  a  site  other  than  those 
specified  in  the  notice  of  the  meeting  waa  out  of  order  must  be 
sustained.  The  law  relative  to  notices  of  special  meetings  in  com- 
mon school  district  may  D»t  be  constnied  as  authorizing  the  con- 
Bideration  of  a  site  other  than  those  specifically  described  in  a 
notice  where,  as  in  this  ease,  the  notice  specifies  the  sites  to  be 
voted  upon  by  the  meeting.  The  acts  and  proceedings  of  the 
meeting  may  not,  therefore,  be  set  aside  because  of  the  failure  of 
the  chairman  to  peimit  a  vote  to  be  taken  upon  the  resolution  of- 
fered by  the  appellant 

The  appellant  further  contends  that  the  price  authorized  to  be 
paid  for  the  site  selected  was  exorbitant.  No  question  seems  to  be 
raised  as  to  the  convenience  or  accessibility  of  the  site.  It  is  ap- 
parently admitted  that  the  site  is  suitable  and  will  reasonably  ac- 
commodate the  children  of  the  district  There  is  no  charge  that 
the  site  is  unsanitary.  It  is  sufficiently  large  to  give  ample  room 
for  the  present  needs  of  the  district  and  and  will  also  permit  en- 
largements of  the  school  building  as  the  district  increases  in  popu- 
lation. Where  appeals  have  been  brought  from  the  acts  of  district 
meetings  in  the  selection  of  school  sites,  it  has  been  uniformly  ruled 
that  the  Department  will  not  interfere  where  it  appears  that  the 
sites  selected  are  sanitary  and  are  conveniently  accessible  to  a  ma- 
jority of  the  patrcms  of  the  school. 

It  may  be  assumed  that  if  a  district  meeting,  acting  under  im- 
proper infiuencee  or  without  full  knowledge  of  land  values,  au- 
thorizes the  expenditure  of  an  excessive  amount  for  the  purpose 
of  a  designated  site,  such  act  may  be  set  aside  up<»i  an  appeal,  but 
in  such  a  case  it  must  clearly  appear  that  the  interests  of  the  dis- 
trict will  bo  materially  injured  if  the  transaction  is  permitted  to 
stand. 

The  evidence  in  this  case  shows  that  the  price  to  be  paid  for  the 
site  is  equivalent  to  that  which  would  be  paid  by  individual  pur- 
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chasers  if  the  site  was  sold  in  lots.  The  Bite  comprises  twelve  build- 
ing lots  which  have  been  offered  at  retail  by  the  company  v?hich 
owns  the  land  at  a  price  of  $500  each.  The  land  is  a  part  of  a 
farm  which  has  been  subdivided  into  lots  and  is  now  being  de- 
veloped and  sold  to  individual  purchaaei-s.  A  number  of  dwellings 
have  already  been  erected  and  further  improv«nents  are  proposed. 
Land  is  worth  no  more  for  residential  purposes  than  it  is  worth 
for  school  purposes  and  it  is  not  unreasonable  to  pay  for  a  school 
site  as  much  as  individuals  would  pay  for  the  land  which  they 
would  use  for  homes.  It  does  not,  therefore,  appear  in  this  case 
that  the  sum  agreed  upon  as  the  purchase  price  of  the  site  in  quee- 
tion  is  exorbitant 

The  appellant  does  not  claim  that  the  trustee  or  those  advocating 
the  purchase  of  the  designated  site  were  acting  in  bad  faith  or  that 
any  of  them  were  guilty  of  improper  conduct  in  advocating  or 
supporting  the  resolution  designating  such  site.  It  is  suggested 
that  the  officers  of  the  company  oiwning  the  land  were  unduly 
active  in  bringing  about  the  sale.  The  complaint  is  mainly  baaed 
upon  the  charge  that  the  company  was  desirous  of  having  the 
school  building  located  upon  the  site  selected  because  of  the  influ- 
ence it  would  have  in  promoting  the  sale  of  adjoining  or  neighbor- 
ing lands.  This,  in  itself,  is  not  sufficient  to  justify  a  reversal  of 
the  acts  of  the  meeting.  It  is  doubtless  true  that  the  location  of  a 
modem  school  building  in  this  vicinity  will  be  of  material  benefit 
to  those  purchasing  lands  and  building  homes  in  the  vicinity. 
This  result  must  necessarily  follow  from  the  erection  of  a  school 
building  in  any  part  of  the  district.  It  is  the  evident  intent  of 
the  law  that  taxpayers  and  parents  should  control,  primarily,  the 
location  of  a  school-house  site.  Their  act  for  determining  the 
amount  to  be  expended  for  a  school-house  site  and  the  location 
thereof  should  not  be  disturbed  unless  it  clearly  appears  that  such 
act  is  detrimental  to  the  educational  interests  of  the  entire  district 
or  has  been  brought  about  by  improper  motives  and  influraicea. 


The  appeal  is  dismissed. 
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ta  the  K atter  of  Hie  Appeal  from  die  Action  of  the  Board  of 
Eddoation  in  Union  Fkeb  ScnooL  Dibtkiot  No.  12,  Towx 
OF  Ambtehdak,  Montooueby  Coomtt,  Belative  to  Contracts 
with  Certain  Teachers 

Ca£e  No.  296 

(Decided  December  10,  1916) 

The  board  of  edncaHon  U  net  anthoriied  to  increue  ailiitnrllj,  the  compen- 
Mtion  of  teachers  where  auch  teachers  have  entered  into  «  written  con- 
tract at  siTen  rates. 

The  three  members  constituting  the  board  of  education  in  union  free 
school  district  No.  12,  town  of  Amsterdam,  Montgomery  count;,  on  Mardi 
0,  1S16,  autliorized  the  execution  of  contracts  with  J.  E.  Rickard, 
Eetherine  E.  Bets  and  Maude  T.  Marshall,  as  teachers  in  the  district 
•cbool  for  a  term  of  forty  weeks,  banning  in  September,  1015.  In 
July,  191S,  Edward  Young,  one  of  the  board,  went  out  of  office  and 
Carter  Dougla4  was  elected  as  his  successor.  The  new  board  of  education, 
on  August  25,  1915,  passed  a  resolution  increasing  the  compensation  ot 
Mrs.  Marshall  and  Miss  Betz  in  the  sum  of  Ave  dollars  per  week.  This 
appeal  is  brought  from  such  action  of  the  board.  The  question  at  issue 
if  new.  Bcld.  that  the  validity,  duration  and  effect  of  such  contracts 
are  subject  to  the  proviaions  of  the  Education  Law.  Where  a  contract  is 
made  between  a  board  of  education  and  a  teacher  and  is  clearly  opposed 
to  the  interests  of  the  entire  district,  it  will  be  set  aside.  The  better 
policy  is  to  require  teachers  to  abide  by  the  terms  of  contract  as  orig' 
inally  executed  and  only  to  provide  for  increases  hj  modified  contracts 
where  unforeseen  emergencies  or  conditions  have  arisen.  In  the  absence 
of  a  sufficient  cauae  for  increasing  the  compensatian  ot  the  teachers 
herein  the  resolution  must  be  set  aside.    Appeal  dismisaed. 

FiNLBY,  CiMBmisaioner, —  The  board  of  education  of  union  free 
achool  district  No.  12,  town  of  Amsterdam,  Montgomery  county, 
oonsiBts  of  three  members.  Such  board,  on  March  19,  1915,  au- 
thorized the  execution  of  contracts  with  J.  £.  Rickard,  Katherine 
E.  Betz  and  Maude  T.  Marshall,  as  teachers  in  the  school  in  the 
district,  for  a  term  of  forty  weeks,  commencing  September  17, 
1&15.  The  contract  with  Mr.  Rickard  provided  for  the  payment  of 
a  weekly  compensation  of  $18.75;  and  the  contracts  with  Miss 
Betz  and  Mrs.  Marshall  for  the  weekly  compensation  of  $14.    The 
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budget  adopted  at  the  anBual  meeting  held  May  4,  1916,  directed 
the  lev;  of  a  tax  is  the  sum  of  $1,870  to  pa;  the  salaries  of  such 
teachers  in  accordance  with  the  terms  of  such  contracts. 

The  term  of  office  of  Edward  Young,  one  of  the  members  of 
the  board  of  education,  and  one  of  the  appellants  herein,  expired 
<Hi  July  31,  1915,  and  Carter  Douglas  waa  elected  as  his  successor 
at  the  annual  meeting  in  May  and  entered  upon  the  duties  of  his 
office  August  1,  1915.  The  new  board  of  education,  at  a  meeting 
held  August  25, 1916,  passed  a  resolution  increasing  the  compensa- 
tioa  of  Miss  Betz  and  Mrs,  Marshall,  in  the  sum  of  five  dollars 
per  week.  It  does  not  appear  that  new  contracts  were  made  with 
suoh  teachers.  This  appeal  is  bron^t  from  the  resolution  of  the 
board  authorizing  the  increase  of  such  compensation. 

The  original  contracts  with  the  teachers  did  not  designate  their 
duties.  The  ccHnpeosation  to  be  paid  Mr.  Rickard  was  consider- 
ably more  than  that  to  be  paid  the  other  teacher.  Tlie  appellant, 
Young,  contends  that  Mr.  Kickard  had  been  employed  as  principal, 
and  that  the  greater  compensation  to  be  paid  to  him  was  because 
of  additional  responsibilities  imposed  upon  him.  The  reapondents 
allege  that  there  is  not  any  arbitrary  distinction  between  the 
teachers,  and  that  the  "  authority  ot  each  of  said  teachers  is  su- 
preane  and  absolute  in  that  department  in  which  he  or  she  may  be 
placed." 

As  a  result  of  the  increases  allowed  to  Miss  Betz  and  Mrs.  Mar^ 
shall,  they  will  Teceive  under  their  contracts  for  the  terms  therein 
specified  the  sum  of  $760,  while  Mr.  Rickard's  compensation  for 
the  term  is  continued  at  $750. 

The  Question  at  issue  is  noT^,  due  doubtleee  to  the  fact  that 
trustees  and  boards  of  education  hare  seldom,  without  special 
reason,  assumed  to  modify  the  terms  and  conditions  of  teachers' 
contracts  entered  into  by  their  predecessors.  The  law  authorizes 
and  requires  a  hoard  of  education  "  to  contract  with  and  employ  " 
qualified  teachers,  and  "  to  make  and  deliver  to  each  teacher  a 
written  contract,  as  required  by  section  five  hundred  and  sixty-one 
of  this  chapter."  Education  Law,  §  310,  subd.  15.  The  contract 
must  specify  the  length  of  the  term  of  employment  and  the  amount 
Staik  DapT.  SxpT. —  Vol.  T  H 
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ipf .  cpn^pf  »^oi^  tp  be  paid^.Edjjqa^vn,  l^jtfj,§||5^]„  pubd.  !.■,  A. 

upon  a  board  pf  educatjoTi,  sp.Uwt.tV^ipo^i'^':^  tfw.(W(ni^  fl"****' 
■ina  in,  yatipg  a  di^fiwtp  avm  ipv  th9,.pa^ip8,flf  ,t»whi?fSi49^'^o* 
jafiectthe-djappaiiion:  pf.Ui^  qiieetion,  ;.,■;.  _,■.'■•■.  ■■■i^  'i  ■  !■■  .■  '  ■  - 
,  XBftsbefe',  <;on|tj;ju;^  JUtp  .other.^foptf^c^a^.^y.  ibe*  n^<?dififii  by 
pon^iPt  .ttf^bei  J)f^:l^M^,  ,T)w  ^taSuteiimii?^  tl)?r5egpli^it««' 
PepartniieRt  do,ai>t.  pi:CTent.8u?b,.ipodi|^atIp?,;  ^nir^epecV.^  ^ 
flgreed,cWjj>fliw»tion..oi;;otU9rwi8ft..  ^i.t)^  ^i^itj^6,vj;i.\\9ii\m4 
offset  pf  aiidi  .contcactB  arp  ,^bji«^  rtp  ;^,infQy,i8i,pDp  of  t)*e  J^di^cft 
fiioa  taw^  .  The  ipPffUoiMiw*'";  pf,  Edupati^ ,  qi^y,  flnde^,j^tioa 
880  of  .aoqb,  law,  Bnter,W°  'awj.  dfl^finini^,  apipppp*!  ifrQip  'th^ 
action  of  trusfew  of  a  acbooi  district,,"  in;  p^i»g:OT.,^)>Bi3jg.t» 
paj!,fl,t^ber.";,  H  -4.  cpntrftot  ^;][tefBd;,iijto..bietwefp.i&_^»4*^or 
bowd  of;  oduc^oii  amd  a  ite^w  m  <it?Ml? -opposed  ,tp.];^y  intersste 
of  the  ei;i,tir,^  distcict  .ii.-»i}iiiK>'^  Piw^e.^  i  Sw .Appeal of.  Wi**"^ 
^u4„Pwi»o|M,  p,,,lP98,;dpci*sd^  iiy.,|GppaiftiwiWfii;r,C(>;apeir,> 

1905,.-  ..  .;  ,.-\  ,  :;,..  ., ;    ,.  ,., ,  .,.,    ..  .    ,,.,  .,,■.  : 

.  ,11)^  jwspondpnt  .boftrilof  ieducfttJDu..w4»;leig(Jly-,aiutbqTiMd  tP 
iflpre^ae,  by  Bujtplpiiientnl (yaitpaolfl,  tbe ^iftpeiwatiop toj^eipaidtbe 
two  J^cb^3  under. c^ntimotp  wigvoftUy  niadfiibiy  the  ^irinet  board- 
But  BUph  action,  is  pqhfjectto  review  pjf.ajij^^  tq^.OoDf,au3aioBer 
of  Education,  and,  if  not  justified  by  existing  circumstanees,  will 
he  pet  arfdei^,  So^Jar  a8!?pBefi«,frqni.tiie,paper3,,  t^.orig^njal  aon- 
tracta  werei  Ri&d»  in:gpQdif»itii..8nd  wBFe.eignfid.a'Mj.aopciPite*'  ^ 
tbs  tflachera.,  If  tbeanemb^bip  c^  ;tlis  lM#pd,h^d  ,nPt  b(«p  pbangpd 
by  the  election  held  aubaequently  to-,^-expcHt^n,,(jf.i8\^eb,.cftiii 
trants,  soch  teatjierarwipulid  h&ye  perfprtqedifii^E  di^tiee.4*efet«fi«'' 
for  the  specified  oopipwsatiofl.  .Such,  fopippnaatiw^  ttm  the.aaip^ 
afl,  that.p^id  ip  th»  t*acbP?rS  Jiw"Pg  |the,  pr,eyiom  ywr- .  .The,  coft. 
tracta  were.qot.  ifirfai):.,to.the!  t^acbf'i'Sir  the  agr^^ ^nponaatioii 
beinj  at  least  eq^al  toithat  usufilly  paid  fpr,«iroil^r  feryh^  m 
acihaoU.  of  IhiQ  Baseo  <^i:^t;eE.  J^o  t^e-yi,  or|ut^e]i{tect^,pofadifip°> 
aroae  bptween  ithedatt  of  the.pocacutipp  flf^tbo.  opntf^ctanby  ,the.tJd 
boftrd'  and  the  date;af  theipTCi{>pwd[  i^fwii^a^ee,  itendfog.  to  ,epWga 
th»,4utjeq'Or  eahQBW.tbj?.^ede|[^  of  .^itcoohea  wv^iwcii  :0oa- 
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'trwots.  Theaetcfitfce  boari^wMwitirtdy  *rihmtkry,  attdin  no 
sense  tenaed  to  meet  ali  emergency  'wlilch  affected  the  JlfterteU  of 
,jl}e,4iatrict,  ...;'i...  ,...'■  ...  ..,',':,  . ',  '  .\',''  .,',''  ,,'!.,', !.| 
'  To  stutaia  thfrincreaBeB  ivam  whioh  the  appoaliflibrou^^rwould 
tstflbliah' tbe^principle  that' one  board  of  ediieation  mdy;  byTolun- 
taiy  act  wjt^oiit  apecial, causey  mcreaae'tbe  compensation ,';to  be 
paid  to  teamen  lundw  otwitreoU  (aadei  by i  their,  ptedepeswra  in 
Offibfe.'  The  ajipiicatibii  of  feucha  principle -WooM  FWtiltiti  con- 
ffufiion  and  instability  of  contract.  '  I'he  better  ppliCT ^s  to  iequire 
..te«oherA,  to,  abide  byith^.teni^a  Qf,  th^:cqiit)r?c(^,  a^  .^sigfflftllj  exe- 
wrted,  «i)d' M  provide  ftMriHcraasaa'bjt'SuppltiiiGntal'Or.jaoidified 
contracts  only  where  unforseen  emergencies  or  conditions  have 
lariasD,  Tetid^risi;  ihb  ori^n^  conlracts'  ineqaitaUe. '  In 'the!  ah- 
'sesMw  of  'a  sufficient  ,eauM  'iat  increaaing:  the  compenaatibn  of  "the 
'  ieadhnra  l^ ,  tb«'  tesohith^ir  appealed  froin^  euicki  ,4-e8Dlutiter  navai  Me 
'settuidei'  '  ■  -     ■  ■  -  ■       ■'■;■■_■"'■:■■■:,,.  .,■■■.■ 


'The.'^^itol'iSnMtained.  ■■■ 


'Td  the  Matter  tif' the  At)peal  of  Er.M*RO.  Ftpp™;  flelfttW*  to  «bfe 
Payroent  of  Tilitioh  In  tlie  School  in  thti  CitV  of  Itha^,  K;  Y.  V  ■ 

''■"■/'"',        ■■■''■■    '■■Case- No!  297   '    ;  '■■'  -■     '  '"   ■' 

"  '       '    *     (IJeciaedlWmber  IT,  WiSJ-'   '       '  -'■       .  fi 

''Hm  UftrtiiiitX'Uii  paifliui  itilty  fejt  ainoimtiifut  tnedf«i!'rto1M'H,<#> 
■  .  ■  HwettA  Utita  tkt  waja  wiiebbe  U  TMuit^  to  pAy  fipt  t)>f  .||iBt^cti<Dii,i»f 
.  .    bit  cbildiBif  in  tl^  district  when  lucli  luil  estate  is  located.' 

,;  ,  Ap  a  n^nreaident  taxpa.yer  of  the  city  of  Ithaca,  the  appeilaDt,  Klmer 
0.  Pippib,  Mi  been  required  to  pay  for  Oie '  instruction' of  lite  tht^ 
'"'  •■  cliiMrea  iii  the  imblic  aOiadia  oT  thai-  dtp.'  : 'Hie'taNea:  paM  WWm 
amounting  to  thirty-one  dollarti  and  twenty  cei;tA. an, .realty  was.  de4u<it«d 
.  .,■.  'ifrofll  As,  t^ifiQp  clifirgea  as  provided  by  suMiviaion  3  of  aection  $Q7  of 
the  Education  Law.  In  February,  1912,  the  WbBCa  higti  school  tmild- 
liig  wag  destroyed  by  lire  and  In  order  to'provide  for  tiiC  lareationiAf 
r-blghiMliMi«<i{>«ial  tkx  vaa  laTie4  for  tlfa  •rection.fif  tt«  new 
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building,  of  which  ninety-aerBn  dpllari  and  fifty  etnta  wu  divged 
agaiDBt  the  Appellant.  This  be  elected  to  pay  annually  during  five  enc- 
CMiive  feari,  paying  each  year  nineteen  dollkn  and  fifty  cents  and 
interest.  H«  has  paid  these  taxes  tor  1913,  1914  and  1915.  Ha  was 
charged  tuition  in  the  amount  of  sixty  dollars  from  which  the  regular 
annual  tax  of  thirty-one  dollars  and  twenty  cents  has  been  deducted, 
leaving  a  balance  for  each  year  of  twenty-eight  dollars.  He  has  requested 
that  the  special  tax  of  nineteen  dollars  and  llfty  cents,  for  each  year,  be 
deducted  also  from  the  tuition  charges  and  from  a  refusal  to  so  deduct, 
this  appeal  hM  been  brought.  Held,  that  a  tax  (or  the  support  of  the 
schooh  maintained  in  a  city  or  district,  within  the  meaning  of  the  stat- 
ute, authorised  the  deduction  of  such  tax  paid  by  a  nonresident  from  the 
tuition  charge  for  the  instruction  of  his  children  but  does  not  include 
a  tax  paid  for  the  erection  of  a  new  school  building.    Appeal  sustained. 

FiNLBT,  Commissioner. —  The  appellant,  Elmer  O.  Fippin,  ia  a 
nonreaident  taxpayer  of  the  city  of  Ithaca,  N.  Y.  He  owns  a 
bouse  and  lot  in  such  city,  aaaeased  at  $3,900.  He  now  has  tbree 
children  of  school  age  attending  the  public  scboola  of  the  city  of 
Ithaca.  Tuition  has  been  charged  for  the  instruction  of  such  chil- 
dren at  the  regular  rates.  The  amoimt  of  taxes  levied  against  the 
property  owned  by  Mr.  Fippin  in  the  annual  tax  levy  for  each  of 
the  years  of  1913  and  1914  was  $31.20,  which  was  deducted  from 
the  tuiticoi  charges  for  the  instruction  of  his  children,  as  provided 
by  subdivision  3  of  section  567  of  the  Education  Law. 

In  the  month  of  Ff  bmary,  1  ')12,  the  hi^  school  building  in  the 
city  of  Ithaca  was  destroyed  by  fire.  The  sum  of  $250,000  was 
subsequently  voted  for  the  purpose  of  erecting  a  new  high  school 
building.  An  act  of  the  Legislature  (Laws  of  1912,  chap.  438) 
was  passed  permitting  the  board  of  educaticm  of  the  city  to  issue 
and  sell  certificates  of  indebtedness,  to  run  not  more  than  five 
years,  in  anticipation  of  a  special  scho<^  tax  to  be  levied  for  the 
erection  or  repair  of  school  buildings.  The  board  subsequently 
provided  that  such  tax  might  be  paid  in  five  equal,  annual  in- 
stallments and  that  4^4  per  cent  interest  should  be  chained  upon 
all  deferred  payments. 

The  full  amount  of  the  special  tax  levied  for  the  erection  of  the 
new  building,  as  above  mentioned,  against  the  property  of  Uie 
appellant  was  $97.50,  which  he  elected  to  pay  in  five  amiual  inr 
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Btallmenta  of  $19.50  each,  and  interest,  aa  required  by  the  act 
The  appellant  has  paid  the  special  tax  of  $19.50  for  each  of  the 
years  of  1013,  1914  and  1915.  He  was  charged  tuition  for  each 
of  the  school  years  of  1913-1914  and  1914-1915,  in  the  amount 
of  $60,  from  which  the  r^ular,  annual  tax  of  $31.20  has  been  de- 
ducted, leaving  a  balance  for  each  year  of  $28.80.  The  appellant 
has  requested  that  the  special  tax  of  $19.50  levied  against  him  for 
each  year  on  account  of  the  erection  of  the  new  high  school  build- 
ing be  deducted  from  the  tuition  charged  for  the  instruction  of  his 
children  in  the  city  schools.  Such  request  was  denied  and  tiiis 
appeal  has  berai  brought  from  the  determination  of  the  board. 

The  appellant  contends  that  the  special  tax  levied  for  the  ereo- 
tion  of  the  new  school  building  falls  within  the  provisions  of  sub- 
division 3  of  section  567  of  the  Education  Law,  and  that  the 
amount  thereof  required  to  be  paid  by  him  must  be  deducted  from 
the  tuiti(»]  charged  for  the  instruction  of  his  children.  Such  sub- 
division is  as  follows:  "The  school  authorities  of  a  district  or 
city  must  deduct  from  the  tuition  of  a  nonresident  pupil  whose 
parent  or  guardian  owns  property  in  such  district  or  city  and  pays 
a  tax  thOTeon  for  the  support  of  the  schools  maintained  in  such 
district  or  city  the  amount  of  such  tax." 

The  respondent  board  of  education  insists  that  the  tax  to  be  de- 
ducted from  the  charge  for  tuition  only  includes  general  taxes 
annually  levied  to  provide  for  r^:ular  expenditures  in  maintaining 
the  schools  of  the  city,  and  does  not  include  a  special  tax  levied 
for  the  erection  of  a  new  school  building.  The  interpretation 
placed  upon  the  statute  by  the  respondent  is  not  in  conformity 
with  its  true  intent  and  purpose.  It  was  intended  to  relieve  a 
nonresident  taxpayer,  who  pays  a  tax  on  property  within  a  city 
or  district  for  the  benefit  of  the  schools  thereof,  of  the  payment  of 
the  tuition  for  the  instruction  of  his  children,  to  the  extent  of 
such  tax.  His  property  is  chargeable  equally  with  that  of  resi- 
dents for  the  maintenance  of  adequate  schools  in  the  city  or  district 
in  which  such  property  is  located,  and  because  of  it  he  is  given  cer- 
tain school  privileges  for  his  children,  measured  by  the  amount 
which  he  pays.    There  ia  no  reason  for  a  differentiation  between 
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tlHiBe')paiId<&>D<&«'acniktrtlotkal  <if  p«fmBii«dtiiitiprovdi»et^t^  oeom-' 
BttfjiJt*  pBOTidersblKioMfaeiiTtiesIforUW  feildi^tf 'of  tbe  iHtyiW. 
dlfltoict.^  -EBipayaisftaiiftfrlthe  rfript*OTt  0*' tbe  scfeWjlfe  li»e«W "id 
OB^osMlas.'^C^.Uiil  th»'oUi»r.ii  Aj  tax-forUie  *' Buppo^i  dt'-^i' 
sdboals'^iiraiiitaiiiA]'  in  a ''catrf^  o^i (district,  witLiii  tbe^tdetltiitlg'df' 
thelBttttuteaatbottting  thedeidbctjoal  (^  siiebtSxy  pfcid  by  »  ntm- 
rebldeiti'ifKHn.Uietttitiijn' chared  for  tiiift  inBt!W«iwB  *rf  bfe'cliii-' 
diisli^itiehideErftitaxpaid  fbr  tbelereoiidn'of  (L  aeW'S^bdollniiliHKg.' 
'&iA!  ippollant  'iB^rc^p'-entitled  Ut'  the>'d«ductiofi  v-lilt^'  W 
dainut  ''■-'"-'   "'•  I"  'I-  i^i..:    :."     ■;'  '■■''  I'i'-'ii  '  i.-"  ■■!■'  "-■■ '  ^>  'i  ■'  ■■■;•' 

.The  appeal  IB  eustainied.  .  ;  ,'     ■. 

U  iBifhektS^ .vtdkTtAitkat^  tiie  loatA  oif ' ednc&tieni  of  t)m  aiy 
of'^^tea'bb^^Dd'  bereby  U  dlrbetad-'^dbdiuit]  from'tk^- tirituML^ 
diaiFgftdi&r  the  lilsthietibil  of  thenaliabireiljol'ElineriOj  Fippln  ia 
thesohoaU  of  3iKh«it7'tihe'aiiuHitet  offhe  speoialitdx-aesflBaed  imd 
levied,  ag^inptijthei  peofwrtJT  of  thefiBaidlFiiprpiil  i»i^ttbh:flitrf  on- 
Bieeo<iiit:<gf  the  ereeiiioa:e£'»>iBew  higfaiBotiooi  building :t^ca«m.iori 
tHeii;ears:dariiigi  wbidb 'the  sebeDal  inLst^lbneats  <of  anob  tax-are' 
due  and  payable.  ",'  i  i    ,,.  m.    i  i.  ...  ■,  ■.:    ,  ■:■■  ■'. 


V  '*>^  iMatter  :{^,'tihe  As? ucaTiohi  qf.  i  C^RXAif  <  ms«n>dN.^3  .aub 
:  TutparBlte  (tfiDistifiol  Mo^-'2^  Totniaiof  Kunwiand -Catt^ea- 
.  and  Union i  fiieb  Sobool  Distrdctj  Tonm  ofi^Hnme^'iAlLegaTiy 
■.  Ocnmty,.  >  for  :the  Alteratioa  ofi  tbelOrdBT  BdatiFt? .  to  the 
'.  BwuidarifeeiafSuoIi  District   ,      .,1;  .   .■ 

-■  ,    ,,.    :^.,   ■,.,  .  (Pflcided^DwembeiT  11,  ;^816).     .   ,,   .|,,,     .,:,,, 

Ai^luUoDfdt  a  ii«luBrins»f«aappe^  writers  dectBioqlut^  bMH  madn  ahooU 
,...  m^;b^.gi«j]tiM(  |qnjl^.;ii;,qp  tbjB  gfpnsd  of  ne.wlj  ^isco.T.ei;^  tyidaiic*  of 
noless  It  be  deaily  slioini  tliat  tbe  decision  wu  rendered,  under  a  mia- 
'    apptehen'sloti. 

■'  '  Tbe  matter  hereW  involved  iBttie  ehaiige  of  the  boondirtes  ot  'unlen 
fTM  Bohodl  divlriet  No.  11,  to»«  ef.  Hume,-bu  bceS  bc^etlra  iDepart' 
ment  in  a  number  of  appeali.  The  entire  qneation  has  been  tborougbly 
coniidered  and  wae  determined,  after  tbe  examination  of  Toluminoua 
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.pftrtiep.    In  the  Absence  of  w-J:  PJooi  to  ihqir  auSeieat  Rroundi  for.  th« 
redndiiDg'  the  appeal  or  for  jawii/ying  Ihe  order  Affecting  tbeboundiriei 
:■ 'o»-tb«»w«atrtWttit««ijtt.lit*tiWii  Jaa^iW.'"  I'     ■■'  ■■'■■*    ■■'   i' 

..;FwWT,CoHiroiw(t(PietT-rAfl,ftppU«,Wtiiniadp.by'E.iIX;Bui^ 
goacs  A  nnideiTti  4Dd-  tespa^yisr.Af  bcWoI  idistviot  Nci^Vfannw  o£ 

Wftident  and  taxp»yer|o|ijaiott. free  «4ool  dMticli  No.  ll,^tc»rti.<WE 
Hiime,  in  such  county,  for  th©  reopeuiDg  of  an  appeal  bn^ugbti  ttP  - 
cerUift.pwi^wite.  9f  Bttctt  diatiSflt  -No.  2,  .torem*  o£  Hume  pftd 
Can^deay  Mi.ifbidi  aaiordfcr.of  Digtrwt  Sii^^riBtendeRt  Gwr^, 
W,  D'Aiitijamont.,:  atberiog,  th?  bwadariea  of  tuoh  diatriijt  by  traua-. . 
fflrTiflgi,temtory,itlw9fT0W  to  Budi  Hpi«i.f«»  aobwl  district  No. 
II,  •tufig.  affinxted.  The.  applio&nta  request  tlut  the  .jepiaipn  afl^rni- 
ir^  si^eb  orider  be-Doodificd  by  TOt«mtfetTiBg,».Fi''rtiop.,of  piB  tarri- 
t«ffy  (Bo.tcaqsferfed  ,to^  such  dirtriot  No.  ?,  ai^d  b^;.  making;  certain. 
ojJjer.ebAngwiin ,*be  Wundaiiwof  .8M<^  diatricifl.- 

The  rule  is  that  an  application  for  a  rehearing  gf.  au  appea], 
where  a  decision  has  been  made,  should  not  be  granted  unless 
upon  the  ground  of  newly  discoverea'evideiiee  to  unless  it 'be 
clearly  shown  by  positive  prooT  thai  the  decision  was  rendered 
under  a  tniaapii^ehension  of  the  m^ning^  and  e.fFect  of  material 
evidence  submitted  upon  tbe  appeal^  See  Appeal  of  Coon,  fud,' 
Decisions,  p.  26;  Oy^njon  by  Superintendent  Draper.  '  "the  faqts 
presented  by  the  applicants'  appeal  from  the  orefpr  of  District 
Superintendent  D'Autremont,  whereby  a  p6rtlon  of  school  district 
No.  2,  towns  of  Hume  and  Caneadea^  Was  transferred  to  union 
free  school  district  No.  Hi, town  of;  Humey  which  was  decided 
December  11,  :J914.  No  new  evidence  has  been  submitted,  except 
whflit  pi|iFp9rt»,:^(?,r4fte  to  the  number  of, children  affected  by  th© 
order.  An  examination  of  the  erideoce  aubmitted  oa  tb&  a{q)eal 
shows  that  the  parties .  produced  faots  and  presented  argtunents 
beariikg  upW  the  question  of  the  effect  of  the  order  upott  tii© 
sebool  attendliuce.  Tlie  decision  in  the  appeal  is  coneluaivQ  as  to 
thiA  (|ueaUon  Jtnd  should  not  be  disturbed. 

The  applicants  suf^^t  a  retransfer  of  a  portion  of  the  trans- 
ferred  territory,  and  a  substitution  of  other  portions  of  district 
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Na  3,  for  the  territory  to  be  retransferred.  The  su^estion  does 
not  meet  with  the  approval  of  the  district  superintendent,  and  is 
opposed  by  the  board  of  education  of  union  free  school  district 
No.  11,  The  territory  proposed  to  be  substituted  is  not  definitely 
described,  but  appears  to  consist  mainly  of  railroad  property  more 
distance  frcnn  the  school-house  in  the  district  No.  11  than  the  tei^ 
ritory  sou^t  to  be  retransferred.  It  does  not  af^tear  that  the 
substitution  will  benefit  the  educational  interests  of  the 
community. 

The  matter  of  the  extension  of  the  boundaries  of  union  free 
school  district  No.  11,  town  of  Hume,  has  been  before  the  Depart- 
ment in  a  number  of  appeals.  The  entire  question  has  been  thou^t- 
fully  considered  by  the  Commissioner,  and  was  determined  after 
the  presentation  of  voluminous  testimony  and  the  helpful  ail- 
ments, oral  and  written,  of  the  attorneys  for  the  contending  parties. 
The  applicants  have  failed  to  show  sufficient  grounds  for  reopening 
the  appeal  or  for  modifying  the  order  affecting  the  boundaries  of 
the  two  districts. 


The  application  is  denied. 


In  the  Matter  of  the  Appeal  from  the  Order  of  the  Distbict 

SUPEBINTENDEKT     OF     THE     SsCOND     PbpERVISORY     D18TKICT, 

Washington  County,  Consolidating  School  Districts  Noa,  11  and 
12,  Town  of  Hebron,  in  Said  County 

Case  No.  299 
(Decided  December  IT,  igi5) 

Wh«re  tlie  consolUatlaii  contested  appeui  to  create,  out  of  tw»  weakened, 
ni  (upported  dUtiicts,  one  itTOng  dlitrtct,  able  to  employ  a  competent 
teacher,  the  consolidation  will  be  natained. 

An  order  to  take  effect  August  1,  ISIE,  was  made  by  Myra  L. 
Ingalsbe,  district  hu per inten dent  of  schools  far  the  secood  superrisorj- 
district  of  Wsshin^n  county,  dissolving  school  district  No.  12,  town 
o(  Hebron,  in  said  county,  and  annexing  the  territory  thereof  to  ochool 
district  No.  11  of  said  town.  Both  districts  are  common  school  dis- 
tricts, one  having  nine  children  of  school  age,  with  an  flverage  attend- 
ance of  four,  and  the  other  having  fifteen  children  of  such  age,  with  an 
aTerage  attendance  of  ten.     Each  school  waa  an  elementary  school  wltb 
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on*  teacher,  kod  the  buildings  were  a  mile  and  4  half  apart  The  ohlldrea 
who  live  the  greatest  diHtance  from  the  Mhoot-houH  in  the  formir  district 
live  about  two  and  one-half  miles  from  the  school-houn  in  district  No.  11; 
nearly  all  live  within  two  milei  from  the  latt«r  building.  Beld,  that  from 
the  action  of  the  ■uperrisor,  the  presumption  Is  in  favor  of  the  propriety 
of  the  conAolidBtion.    Appeal  dismissed. 

James  GibeOD,  Jr.,  attorney  for  appellant 

FiNLET,  Conuniesioner, —  Mjra  L.  Ingalsbe,  district  superin- 
tendent of  schools  for  the  second  supervisory  district  of  Wash- 
ington county,  issued  and  filed  an  order,  to  take  effect  August  1, 
1915,  dissolving  school  district  No.  12,  town  of  Hebron,  in  such 
county,  and  annexing  the  territory  thereof  to  school  district 
No.  11  of  such  town.  Such  order  was  executed  pursuant  to  the 
prorisions  of  section  129  of  the  Education  Law.  The  trustee  of 
district  No.  12  and  other  residents  and  taxpayers  appeal  from 
such  order. 

Both  school  districta  are  common  school  districts,  each  main- 
taining an  elementary  school  with  one  teacher.  The  assessed 
valuation  of  the  taxable  property  in  district  No.  12  is  $22,500, 
and  that  of  district  No.  11,  $68,000.  It'  appears  from  the  records 
of  this  Department  that  there  are  nine  children  between  the  ages 
of  five  and  eighteen  in  district  No.  12,  with  an  average  daily 
attendance  of  four.  District  No.  11  has  fiifteen  children  between 
the  ages  of  five  and  eighteen  and  an  average  daily  attendance 
during  the  past  school  year  of  ten.  The  school-houses  in  the  two 
districts  are  about  one  mile  and  a  half  apart  The  records  of 
the  Department  indicate  that  district  No.  12  has  not  been  zealous 
in  the  support  of  its  school  and  has  failed  in  many  respects  to 
comply  with  the  directions  of  the  district  superintendent  and  the 
requirements  of  the  statute. 

The  appellant  alleges  that  the  consolidation  imposes  great  hard- 
ship upon  the  pupils  residing  in  former  district  No.  12,  by  requir- 
ing them  to  travel  a  considerable  distance  farther  to  reach  the 
school  in  the  district.  It  appears  from  the  map  produced  by  the 
appellants  that  the  children  who  live  the  greatest  distance  from  the 
school-house  in  former  district  No.  12  live  about  two  and  one- 
half  miles  from  the  school-house  in  district  No.  11.  Nearly  all 
of  them  live  less  than  two  miles  from  the  school-hoube  in  district 
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Ko.  It.  Til*  diMisnttrt  'fife  ndt  WoMbitive;  SnclAei  disatkailtilges 
mus  accruing''|inaj  W  eaaijy  overconje;  t j  , ^I^e  augerjor  Bojiool 
facilities  of  «  stronger  mm},  better  idjuappedi  sdhool  ia  tbe  DoiMoli- 
dated' distMrt;  .■■-■.■■■■■      ,-■■■■.     ■■..■■■.  ■■  ■  ■ 

The  district  superintendetit^  who  has  carefully  investigated 
oonditions  in  the  two.dUefieiate.andiia'{«miliAr.wftbtiia^iH»ti0hal 
necessities  ther^f,  v^eertq  that  thf,  consolidation  results  in  (he 
eatabluhnient  of  a  strong' district,  liaviii£  an  assessed 'valuatfon 
warranting  the  employment  of  a  competent  teacher  an3  the  equip-. 
ment  of  the  school  with  adequate  furbitiire,  fixtuj^s  and  appara^tnSi 
and  that  in  her  judgment  the  consolidation  i8.  for  "the  "best' educa- 
tional interests  of  the  children  o^  tlie  ilistricts.'  A  presuinption. 
is  thus  raised  in  favor  of  the  propriety  and  advisatjility  of.  the 
consolidatioii;  '  The  evidence  adduced  hy  the  appellants  is  not' 
sufficient  to'  overcome  such  presumption. 

„Xbe  appeal  iadiatiiaaed-      ,    ,i.    ■.;-.,   ,. 


In  the  Matter  <if  the  Ac-is  and  pBocfiErn'Nas  of  the  Trustees  of 
School  Diai^ict  No.  '7,  Town   of' RiVehhead,   Suffolk 

■  COVST-f     '""  ■-:■■■'  ■■,... 

■■■'    Casfe  No'.'  302       ■/     '  ■     ■    '    ■ 

,    .    ,    .  (Decided  I)eqeint?ei:,29,  1916)     .       , 

&eU«M  ttf  4w»  of  tIaca.tnatM*'  it  a  xteoL  diottirt,  lUMttatc  h-  tnvtvca  aid 
ii«t,M  a  ^fsf,  iuyiiUl 

In  Maj,  1013,  the  petitii^^,  LeslJe  A-HubbaM,  waq  elected  qs  one. 
of  tba  tliree  trustees  of  school  district  No.  7,  town  of  Riverhead,  SufioUc 
eoiintj,  fora  lErm  of  three  years,  beginning  August  1.  1913.  BaVid  A. 
Ybmg  'WM'olectad'ia  Ua;,  lttl4,  for  a,  term  of  tbrse  ycar^  and  Daniel 
T.  Wells,  In  May,  lOIE,  for  a  ainiilar  peciod'.begiitaing.rMpectiv^^  ob 
the  first  da;  of  August  succeeding  their  election.  On  August  28,  IBIS, 
'  this  petition  was  filed,  in  which  it  is  shown  that  the  trustees  have  not 
'  'appointed  times  for  meetings;  thRt  the  other  h^o  tnHtees  have  liiet  M 
individual,  trustees  witiu>i)t  nt^tioe  to ' Uq . patUim^r,  and  M  such  tiBTe 
undertaken  to  transact  the  business  of  the  |  district.  Held,  that  mieh 
arttons  are  invalid  and  of  no  effect,  and  that  a  contract  entered  into 
betcreen  Tmstees  Young  and  Welfs  and  Miss  Gertrude  Hafse^,  ■* 
teachcc  fop  the  sohDol/jear  of.  1015-1916,  without  authoriaaUoD  at  a 
r^ular  meeting  of  the  board  of  trustees,,  be  and.'Uie  same  l^ebj.  it - 
canceled  as  of  the  date  of  the  filing  of  this  order.    Petition  granted. ,  - 
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''BnKrti'W::^RKftei',  attorfa(^>&ripetitwibap.'::''    ■■     ■•.>■) 

■FiiCTJtY'^'GoBBniseidiwr.-ijTh^  petkionei-,  JJedlie  A.  Hobburd,; 
VIU  «IeQted'iti'Mfty,  191'8j  as'  Ofieof  the  thrte  tmiBtMs  of  sebool' 
dSsWiot  No.  7,'town  oi  Rl'rerti«ad,'S'B£Eolk  coamt-yi  for  &  term  of  - 
t&re©  jieare,  kfeiHoing  Augftftt  1,  1913.  DsVid  At  Young  was' 
rfe-eiected  a*  lafuetee  ia  May;  1914,  foi  a  town  of > thrfes  years  and, 
Daniel  T-  Wdlfl  was  rMlMted  in  May,  i91&,-for.  a'teAniofth^tae: 
y«iwB-  beginmng,  rtsfwttiv^y,  ott  lAuRifflt' let,  'Miiceedmg-ttjeir 
election.  The  petition  was  filed  August  28,  191*,  hftvieg '  bdeu* 
ifolyeortrBdoAfliorSptmdettti'  They  h^rei  failed  to  amswep.flie 
allegationiB'of  fh^  petition  and  it  muatWaSsumed'that  the  truth' 
of-6iichBllegtttions'ia  admitted  lo»  ^  ^nrpose  of  makhig  a  deMr^' 
nrfna*ion- hetwini'    ■'   '     ■■  ■■  '■  •  ■■  ! 

■"The  j*etitioB«r  allegee  that  the  tntstew  have  th>  appointed  thnes  ■ 
fOTitieeting8;that  he  has  been  notified  of' bat  two  meetings  of  the 
bijtfrd  dvuring  the- time  thai  he  has -served  aa  trusted,  prior  to- the' 
dtlte  of  lbefietitioh;-ihat  the  bnsifflesB  of  the  distWot,' including  the' 
efflploj-menf'  of  &■  teaclier;  th^  levy  of  school  tasfesi,'  the  prephration  ■ 
ol  t»S  Iratej  the  iexecntion  Of  warrants  for  the  oolteetion  of  taxes, 
the  insurance  of  the  school  buiMmg^  the  purchase  of  aiippHee,  and 
the  isffUMice  of  ofrdws- for  fho  paymbnt  of  claims  against  the  dis- 
trict, 'ha*  b«en  transactedby-^e  other  Crostdes  of  (he  diBtriot,  at 
mertings  or'ti^ee  of  which  hehsd  no  liotifce,'and  that  such  tros'- 
teeB  have  failed  or  refused  to  Tecogni«e  hira  as  a  trustee  of  the  dis- 
trwtfc  -  The  petitioner  a^ks  that  'an  int«stigation  of  the  affairs'  of' 
t&e  district  iie  directed,  that  th©  contract  with  the  present  teacher 
be  ^Biieelted  and  that  tbeTespondenta,  Young  and'  Wells  be  rwnCFred' 
fpoftH)ffice.'    '      ■  .     ,        ! 

'  The  alleiged  '  illegal,  unatttlhorized  '  or  irregular  aots  orf  the 
riepbiideiitB  ate  not  aet  forth  with  sufficient  detail  to  ehow  that  they 
cAttslitiite  '' wlKui  riolation  or  n^lect  of  duty"  vithin  the  mean- 
ii^  of' «eotioQ  96-Of  tfie  Eduoation  Law,  so-  as  to  justify  their 
removal  from  offirift.  The  petitioner's  request  for- such  removal 
rauat,  thereftyre,  be  denied. 

The  trustees  of  the  district' have  apparently  failed  to  comply, 
with  Hie  law  relative  to  -the  exercise  of  oificial  powers  and-  the 
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pm^onnance  of  duties  by  boards  of  trustees  of  common  school 
districts.  Where  a  district  has  three  trustees,  their  ofiGcial  powers 
must  be  exercised  by  them  as  a  board.  All  business  of  the  dis- 
trict committed  to  them  by  law  must  be  transacted  at  meetings 
of  which  each  trustee  is  given  due  notic&  If  all  are  notified,  and 
but  two  attend,  the  business  may  be  transacted  as  tbou^  all  were 
present,  and  their  official  acts  and  proceedings  will  be  valid.  See 
Education  Law,  §  273.  The  acts  and  proceedings  of  two  trustees 
at  a  meeting  of  which  the  third  trustee  is  not  notified,  are  invalid 
and  of  no  effect- 
Applying  this  rale  to  the  acts  and  proceedings  of  the  respondent 
trustees  at  meetings  of  which  the  petitioner  received  no  notice,  it 
would  follow  that  such  acts  and  proceedings  were  illegal.  The 
petitioner  does  not  specifically  describe  any  official  act  of  his  oo- 
trnstees  which  he  seeks  to  set  aside  except  the  employment  of  the 
teacher,  Miss  Gertrude  Halsey,  for  the  school  year  of  1915-1916. 
He  alleges  that  he  was  not  consulted  about  her  employnient  and 
that  he  was  not  notified  of  and  did  not  attend  a  meeting  at  which 
it  was  determined  to  enter  into  a  contract  with  her.  Such  being 
the  case,  the  contract  with  Miss  Halsey,  executed  by  two  of  the 
trustees  of  the  district  is  void,  and  must  be  set  aside. 

The  trustees  of  the  district  must  transact  all  future  business  as 
a  board  at  meetings  of  which  due  notice  must  bo  giv^iu  If  stated 
or  regular  meetings  of  the  board  are  not  held,  and,  in  the  opinion 
of  the  petitioner  it  is  for  the  interest  of  the  district,  he  may  order 
a  meeting  of  the  board,  by  giving  not  less  than  twenty-four  hours' 
notice  of  the  same.  Education  Law,  §  273,  subd.  8,  The  refusal 
or  neglect  of  a  trustee  to  attend  three  successive  meetings  of  the 
board,  of  which  he  is  duly  notified,  without  a  viilid  excuse,  creates 
a  vacancy  in  tho  office.  Education  Law,  §  229.  A  failure  of  the 
trustees  to  perform  their  official  acts  in  the  manner  and  subject 
to  the  conditions  prescribed  by  law  may  result  in  loss  to  the  district 
for  which  they  may  be  held  individually  responsible.  A  continu- 
ance of  their  irregular  practices  after  their  attention  has  been 
called  to  the  requirements  of  the  statute  will  justify  summary 
proceedings  against  them  for  their  removal  from  office. 

The  district  superintendent  of  schools  of  the  supervisory  dis- 
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trict  in  which  sudi  school  district  is  situated  will  advise  with  the 
trustees  as  to  the  proper  perfonnauce  of  their  duties,  and  upon 
investigation  of  th©  affairs  of  such  district,  give  appropriate 
information  and  suitable  directions  as  to  the  lawful  transaction 
of  district  business.  He  is  directed  to  inform  this  Department 
of  the  result  of  his  investigation  and  as  to  how  the  affairs  of  such 
district  are  being  conducted.  Such  subsequent  action  will  be 
taken  in  the  matter  by  the  Department  as  the  facts  disclosed  maj 
warrant. 

It  ia  herebj  ordered,  that  the  contract  executed  by  and  between 
David  A.  Young  and  Daniel  T.  Wells,  two  of  the  three  trustees  of 
school  district  No.  7,  town  of  Hiverhead,  Suffolk  county,  and  Miss 
Gertrude  Halsey,  as  teacher  of  the  school  of  such  district,  for  the 
school  year  of  1915-1916,  without  authorization  at  a  regular  meet- 
ing of  the  board  of  trustees,  be  and  the  same  hereby  is  cancelled, 
as  of  date  of  the  filing  of  this  order. 


In  the  Matter  of  flie  Altehatiow  of  the  Boundabies  of  School 
DisTEiOT  No.  1,  Town  op  Paiatinb,  anh  No.  12,  Towns  of 
Pai^tihb  and  Mohawk,  Montoomebt  Coumtt 


(D«eided  December  31,  ms) 
Vlwn  tk*  dbtrict  inperintetident  af  a  anpeiriBOTy  diattlct  refnaei  to  tranafei 
entaia  pioparty  from  one  achool  dlatiict  to  anothet,  It  mnat  appean 
affinnatlTel;  liy  poiitlve  pioof  that  there  la  food  canie  foi  maldsc  the 


David  A.  Reller,  the  appellant,  ii  the  owner  of  a  farm  in  Khool 
dirtrlct  No.  12,  towna  of  Palatine  and  Mohawk,  Montgomery  county. 
He  reqliMted  the  trustee  of  diitrict  No.  12  to  tranBter  Buch  farm 
to  dlBtrict  No.  1  In  the  town  of  Palatine.  ThiB  was  refused  and 
appeal  waa  taken  to  the  diitrict  superintendents  of  thole  towns  for  the 
desired  order,  and  the;  in  turn  .refused  to  grant  the  same,  and  from 
nich  refusal  this  appeal  is  brought.  In  transfer  cases  of  this  aort  the 
district  superintendent  of  the  supervisor;  district  in  which  the  school 
districts  affected  are  situate  hag  primar;  jurisdiction  under  the  statute. 
In  this  case  the  appellant  has  failed  to  serve  a  cop;  of  his  petition  upon 
one  of  the  district  superintendents  interested;  also  how  man;  children 
petitioner  haa  or  to  what  extent  they  would  be  benefited  b;  the  transfer, 
and  haa  failed  to  flie  a  map  shaninj;  tiie  location  of  his  propert;,  aa 
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I  .tpfi#lt^}iy  tk^tu^A of.  practice.,  Jt.\^,t]Kf*foie,ltHfiS>afliili4M>.fl'o?^1*'^ 
tlfe  effect  of  fhe  proposed  alteration,  upon  the  location  of  the  bouoduiea 
of  ths  two  districte.' '  Afpe&l  diamissed.'  '     " 

I'lHtST,  ConuniBwoDfir.. —  T^ip  app§llap(,  IJavi^:^^-  PRfU^fois  U)e 
owoer  of  a-farm  in  achool  .district  .N<ij  12,,tqwa«  <»^:  .PflUitiiie 
and  Mohawk,  Moptgomerj  leoijnty.  Ha-4wirB(]:thfl,ttanfi&r-of 
»u^  fajnufrOTi  guoh  diatpiflt-to  pcbpoli  djrtriot,  Jto....lj  ikrwn  of 
i;al8tine,  a^^d  jcequcfited  ^  truateei^f.  djstrjct  ,N.o„,X2if<t,giy9.1"3 
consent  to  the  transfer.  Upon  his  refusal,  he  applied  toi  p^t^ict 
SttperintendefltB  ,N.  BertpurAltef,  6^i,d;X?J*,  ,<^ftrdfljep.,i)Q4g^,  in 

■;  whose  Bpperyiforj  diBtJ:iot.aabwl,^i»tffipt<  iNjc^.lSj.itpT^n^.of,  Pala- 
tine and  Mohawk,  ia .situated,  t0^qia,lf^  ^ii.pr^ef.^aQaf^iQg.sMch 
fann)  pureuwt-tq.sfftioiu  .X21.and.-1,25  of. the,.£^ifC4tipn,  Lav. 
,Such  district  auperinteqdents  ref,W9d  tDicn^ieGu^e'sy^or/ler,  snd 

,  thisi^ppeaj  iA,brought,£roni  aiicb  JT^fusftL  .       ,     ■  ,.,  ;  ,     . 

The  appellant  has  apparentl^iaU^di^.^fTP'^^PVE^-  Q|  V^, ??'■•" 
tion  upon  District  Superintendent  Dodge,  and  she  has  not 
answered  the  allegations  tJrereof;  ■  District  Superintendent  Alter 
has  filed  a  statement,  jn  which  he  admits  the  .truth  of  ^e  ^lega- 
tions of .  the  petition  but  has  giv^n  no  reapon  for  his  refusal  to 
transfer  the  territory.  The  trustee  of  distrlf^  N'o,  12  oppos^^  the 
transfer,  and  has  filed  an  answer  denying  some  of  the  material 
allegations  of  the  petition!    -  ■•  '         ' 

There  is  ample  airiJiorit;  vested  in ith^.Cqmmissioner  of  Educa- 

:,tim  tO:ciirwt.tha,t.ap.^cirjicj:  he  piftd|e,,.tj;an^i£ie^^iprf)pf^j^.fr"^ 

'^ene^sofaool  diatriottto  iflnotliar^  vheve  the  oimeiiiaiel'is^cii  pmpert; 

'^ill  fee'^iis^ltfforiiell  iinprt Vrid ' 8<*00i  fttSUtita',  tiad'tllft  «duca- 

,  tional  interests  of  the  district  from  which  the  propei'ty  [3  iaken 
■ffill.npt  thereh|y  be  inj^rioitsly  affected,    ,Biit  the  district  super- 

-  intendmt^  of  the  svpervisory  diatriet  in  which  1U19  acUwl  d^tricts 
effected  ty  the  alteration  are'situated  has  Jrimiiry  jntisdiction 
iJndpr  the  statute,  and  in'cascof  liis  refusal  ti?  act,' iClfaufitaffirma- 

■.tivelj  .aj^ear  by  positive  proof  that,  t^e^e,  ia  j  |g(jpfi(  «n<i  Hub- 
stential  oause  formaicing  tfa&  transfer;-'  ■  ■■-:.:,' 

The   appellant  complains  of  the'distaftee'liifl' chMdteii   are 

.  required  tp  trftvel  to  attend  the  school  in  hi^  dUirict.  and  alleges 
that  the  roadift  duig^ons.  He  shows  itbat  1ii«. financial  sto^gth 
of  the  districts  -will  not  b&  materially 'affected' by'' tte' Innsfer. 
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tji*y,,v^,be  J)wefitBd.  tj;  bei^ig.  jiernutt^id  .to  ,atten<l  ,tba,sd39Ql  jja 
district,  Ifp..  1...  It.  ie  ;iot  :8u^c^fli,  to  justify,  petting,  88,i^  ,^ 
distrifjji  «^iprifitep,<?qjt8'  ^dcfwwwwitioij,,  fp^  Ite.  ^ppeJlant  isefelj 
iK»,,a«^e^t,,tii«t  he.pr«fpr;^:^ia.childj:en.4i9.u)4Jit.^ti  ■^^.  ^00}  in 
the  district  to  which  he  seeka  to  have  hia  proper,),;f  jtr^i^sfeirp^. 
P&,ba?  .failed  to  filqji.  usfpahofwJD^.ilw  Ipoatioaof  .fiis  pr9pfrty 
»lid  tl(¥  pTOfioeed.alteratioo  of -th^jexisting.lwiuftd^lea  of  Sh?  dis; 
tri(;t6,aarec(uiredby,,theTulp?pf;pfM'Fe  on,»pi^ftl.i;  It^a,  there- 
fojre,'. iioppfeible  to  a«^&t:ti>iii  ^he. effect, crfitht^.jir^pqsedaUera^iwa 
ppfln,t^l£],Qcaiip^,oif  sjjcii  i^^ftdariep...  .  .  '  i.  /  ■.,■:  .■<■.]  ,■ 
,  .\t  thuB  appiW"*  i^t.the  appellai^t,  hafl  fsiled  .to,  4*9^  (iffiritta- 
tiv^  that  the  refiia^  pf  the.distr|ct  superiutpnd^pts.to.p^a^e.tlw 
desired  transfer -was  ngf  juatifiedj  iwd  fof,  thia  Teasop.^^lfe  WF*4 
muat  ,be  ."di^wiaped-  .  ,.,■,:.,.;,;,..,,...■..,.  ,-0  ,,i  .1  ,i-..- ■.  ■ 
The  appeal  ia  dismissed.  ■'  '  '  "  


iH'ihe  .MaUerof  die  App{»}  of  BYROH.W.''FiiLU8S9lE!,  iBelativeite 
the  Election  of  ^ofaool  Officet&^add:  tlie  Em^loymbiltt  of  a 
-:  Teachei'.Bi.'SohodltPiatrJet  No.  7,  Town< of  1  Mbretje,  Saratoga 
■  Oom^y   .  .    ,    ■    '       CasiNo.  801.'  '■■.:]:"■  .-^ ,„ 
„.■,    _,  I    ,       ,    .(Becided  December  31,  1915)  .,■;        ; 

IFftf^  aO^tcdi  iiwre)f  .|»n..ii)f9n>utii)B  qa^  b^af  m  ipavHtinU  to  «iT«t6«n^ 
itbe  preaimyttioi)  which  eziHts  ^  ff^"^  "'  ^'  accuracy  of  tbe  iiiuii)t«s  of 
"'"A  Who«i'meetlDE. ' 

Bjrtm  W.  FoliUBbee,  the  petitioner,  ia'a  resident  and  t»ip»yef  ot  school 

-'      dlMHtt  Net.  T,  town  of!  Mereau,  SJiratogft  countyj    Hft'haa  brtHigtit' this 

i.      tppfni  fi!»m:ttl«.4ct»*twd.B[K)ce«fling».of|4aiUntial  ne«fikig,i|eld.M«7  i, 

,    ,  IglS,  foi;  t|he  eUption  ot  :Bciboo.l  offlcen,  apd  allege^  :tV»t^  the  tpifltee  hu 

employed  hit  daugliter  as  teacher  wilhout  the,  necessary  consent  on  the 

■  ■  part  'ot  the  qViSlifiW  dtcttfr^  o('  (he'  diWt'ricf  I  ■»■  f c^Wed '  by-  BEbtitin  SdS 

:ol:U»!^(t«Datl«a 'Lew.1.  !niB  ffititignvM  ^ed  Qctab«r  IS.ISIS.    BOd, 

.  1|hptth^,faMnre  t9  t)rliig,Uiq,fi^pefiI,witfun  tliifty  d^yp  »ft^r,  tjhe  ai«etjiig 

.  li  iataL  to  the  review  of  the  question  of  the  election 'of  the  trustee  and 

'othe^  school  ofBcere  't.i  i-adli  Meeting.    Appesl  diBmisaed. 

FiNi-ET,  Commisaioner. —  The  petitioner,  Byron  W.  Folpishoe, 
is  a  resident  and  taxpayer  of  school  district  No.  7,  town  of  Moreau, 
Saratoga  coouty.    He  complains  of  this  acts^  aild  ptotiesditij^  of 
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the  annual  meeting  held  May  4,  1915,  in  electing  the  school  officers 
of  such  district,  and  alleges  that  the  trustee  hatJ  employed  his 
daughter  as  teacher  of  the  school  of  the  district,  without  the  eoa- 
sent  of  two-thirds  of  the  qualified  electors  of  the  district,  preeent 
and  voting  at  a  district  meeting,  as  required  by  section  563  of  the 
Education  Law. 

The  petition  was  filed  October  18, 1915,  and  contains  no  explan- 
ation of  the  cause  of  the  delay  in  bringing  the  appeal  from  the  actt 
of  the  annual  meeting.  The  rules  of  practice  governing  appeals 
to  the  Commissioner  of  Education  require  an  appeal  to  be  taken 
within  thirty  days  after  the  performance  of  the  act  complained 
of,  unless  some  satisfactory  excuse  is  rendered  for  the  delay.  The 
election  of  the  trustee  and  other  school  officers  at  the  annual  meet- 
ing in  May  cannot  be  reviewed  on  this  appeal  and  the  appellant's 
application  to  set  aside  the  acts  and  proceedings  of  such  meeting 
must  be  denied. 

The  appellant  alleges  that  the  trustee  was  not  authorized  to 
«nploy  his  daughter  as  teacher  in  the  school  of  the  district  for  the 
school  year  1913-1916,  since  no  resolution  or  motion  has  been 
adopted  by  a  district  meeting  consenting  to  such  employment 

The  respondent  trustee  alleges  that  such  a  resolution  was 
adopted  at  the  annual  meeting,  and  that  there  was  no  objection 
thereto.  The  minutes  of  the  meeting  show  that  such  a  resolution 
was  adopted.  The  affidavits  of  the  chairman  and  clerk  of  the 
meeting  are  submitted  in  which  tbey  swear  that  such  resolution 
wa&  voted  upon  at  the  meeting  and  duly  passed.  The  appellant 
was  apparently  not  present  at  the  meeting,  for  he  alleges  the  facts 
relied  on  by  him  to  establish  the  failiire  to  give  the  necessary 
consent  to  the  employment  of  the  trustee's  daughter,  solely  on 
information  and  belief.  Such  evidence  is  insufficient  to  overcome 
the  presumption  which  exists  in  favor  of  the  accuracy  of  the  miti 
ntes  of  the  meeting.  The  respondent  has  established  by  a  pre 
ponderance  of  proof  that  the  consent  to  the  employment  of  his 
daughter  as  teacher  was  duly  given  as  provided  in  section  563  of 
the  Education  Law,  and  the  contract  with  such  teacher  must  be 
sustained. 

The  appeal  is  dismissed. 
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III  the  Matter  of  the  Assbssmbht  op  Okrtain  Land  Situated 
Partly  in  District  No.  6,  Town  of  Livingaton  and  Partly  in 
District  No.  1,  Towns  of  Qallatin  and  Ta^kanic,  Colombia 
County 

Case  No.  303 

(Dedded  Hareh  2,  igiC) 

SnMlTiaioii  3  of  lectloii  411  of  thtt  Education  Law  coutinod  In  nUtfan  to 
tlie  UHMmont  of  adjoining  tiaeta. 

This  matter  comes  to  the  Department  upon  a  atatement  of  fact  lub- 
mitted  by  the  partiea  interested.  Certain  of  the  said  parties  are  ten- 
ants in  common  of  a  farm  situated  partly  in  district  No.  6,  town  of 
livingBtoD,  and  partly  in  district  Ko.  1,  towns  of  Gallatin  and  Tagh- 
kanic.  The  farm  is  occupied  by  the  owners  who  reside  in  a  dwelling- 
house  thereon,  located  in  said  school  district  Na  1.  It  is  now  assesaad 
upoD  the  town  assessment-roll  of  Taghkanic  as  one  tract.  Beld,  that 
upon  these  facts  it  is  taxable  for  school  purposes  under  the  Bduoation 
Law  in  district  No.  I,  town*  of  Gallatin  and  Taghkanic,  since  the  owners 
reside  upon  the  land  in  that  district. 

Another  tract  owned  by  John  Keener  is  also  locnted  partly  in  said 
districts  Nos.  6  and  1,  and  is  assessed  as  one  tract  by  the  town  asaosaors 
of  the  town  of  Liringaton.  This  tract  adjoins  that  owned  by  John, 
George,  Joseph,  Ada  and  Delia  Keener,  and  is  worked  by  John  Keener 
and  his  brother,  George,  both  of  whom  reside  upon  the  adjoining  farm. 
There  is  a  dwelling-house  upon  this  second  tract  owned  by  John  Keener 
and  now  unoccupied.  This  tract  has  been  assessed  for  school  purposea 
in  both  district  No.  6,  Livingston,  and  district  No.  1,  Qallatin  and  Tagh- 
kanic. Beld,  that  this  tract  does  not  fall  within  the  provisions  of  the 
aaid  section  of  the  Education  Law,  because  it  is  not  occupied  by  the 
owner  or  by  a  tenant  in  bis  behalf,  and  that  the  tract  must,  therefore, 
be  aaaessed  in  the  districta  in  which  it  Is  actually  located. 

FiNLKT,  Commissioner. —  This  controversy  arises  in  respect  to 
the  assessment  of  two  tracts  of  land,  one  owned  by  John,  Geoi^ 
Joseph,  Ada  and  Delia  Keener,  as  tenauts  in  common,  located  in 
the  towns  of  Livingaton  and  Taghkanic,  Columbia  county ;  and  the 
other  owned  by  John  Keener,  located  in  the  towns  of  Gallatin  and 
Livingston  in  such  county.  The  owners  of  such  tracts  and  the 
trustees  of  district  No.  1,  towns  of  Gallatin  and  Taghkanic,  and 
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district  No.  6,  town  of  Livingston,  have  Bbbmitted  a  statemoit  of 
faota  agreed  to  and  duly  signed  by  the  parties  intereated. 

It  ai^ieara  from  such  statement  that  the  farm  owned  by  the 
tenants  in  common  above  referred  to  is  situated  partly  in  district 
No.  6,  town  of  Livingston,  and  partly  in  district  No.  1,  towna  of 
Gallatin  and  Tagbkanic  It  is  occupied  by  the  owners,  who  reside 
in  the  dwelling  house  located  thereon  in  school  district  No.  1, 
towns  of  Qallatin  and  Taghkanic.  It  is  wholly  assessed  as  one 
tract  upon  the  town  assessment  roll  of  the  town  of  Taghkanic. 
B^ng  in  one  undivided  tract  and  occupied  by  l^e  ownCTH,  and 
being  assessed  a^  one  lot  on  the  last  aBsessment  roll  of  the  town  of 
Ta^ikanio,  it  is  taxable  for  school  puxposea,  under  subdivision  S 
of  section  411  of  the  Education  Law,  in  district  No.  1,  towna  of 
Qallatin  and  Taghkanic,  since  the  owners  reside  upon  the  land  in 
that  district 

The  tract  ^ich  is  owned  by  John  Keener  is  also  located  partly 
in  di^cts  No.  6,  Livingston  and  No.  1,  Qallatin  and  Taghkanic 
It  is  asseeaed  as  one  tract  by  the  town  assessors  of  the  town  of 
Livingston.  The  tract  adjoins  that  owned  by  Jrfin,  Geoi^ 
Jos^,  Ada  and  Delia  Keener,  and  is  worked  by  John  Keener 
and  his  brother  George,  both  of  whom  reside  upon  the  adjoining 
farm.  There  is  an  unoccupied  dwelling  house  located  on  the  farm 
owned  by  John  Keener.  It  appears  that  t^is  tract  has  heea 
assessed  for  sdiool  purposes  in  both  districts  No.  6,  Livingston 
and  No.  1,  Gallatin  and  Ta^kanic.  This  tract  does  not  fall 
within  the  provisions  of  subdivision  3  of  section  411  of  the  Edo- 
caticHi  Law,  for  the  reason  that  it  is  not  occupied  by  the  owner  or 
by  a  tenant  in  his  behalf.  Such  tract  must  bo  denned  to  be 
entirely  separate  from  the  adjoining  tract,  upon  which  the  owner 
resides  with  his  brother  George.  It  follows  that  one  of  the  ele- 
ments required  to  permit  the  aaseasment  of  an  entire  tract  in  the 
8(^ool  district  in  which  the  owner  or  occupant  resides,  does  not 
exist  This  tract  must  therefore  be  assessed  in  the  districts  in 
which  it  is  located. 

The  parties  have  agreed  that  the  assessment  of  this  tract  ia 
$1,200,  and  that  the  proportionate  value  of  the  tract  lying  in 
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district  No.  6,  Livingaton,  is  $500  and  of  diat  lying  in  diatriot 
No.  1,  townfl  of  Gallatin  and  Taghkanio,  ia  $700.  The  trustees 
(rf  Ae  two  districts  should  include  in  their  aesessment  lists  only 
BO  much  of  the  farm  as  lies  in  their  respective  districts,  accorcUng 
to  sadi  agreed  valuatioo. 

It  is  hereby  ordered  that  the  trustee  of  diatrict  No.  1,  towns  of 
Gallatin  and  Taghkanic,  and  the  trustee  of  district  No.  6,  town  of 
Livin^ton,  be  and  they  hereby  are  directed  to  take  such  action 
as  may  be  required  for  the  assessment  for  school  porposes  of  bo 
matAi  of  the  farm  owned  by  John  Keener  as  liee  in  their  respective 
districts;  and  each  of  them  is  hereby  authorized  to  withdraw  the 
tax  list  and  warrant  of  each  such  district  from  the  bands  of  the 
collector  thereof,  for  the  pnrpoee  of  correcting  snob  tax  list  by 
including  therein  the  portions  of  the  valuatiwi  of  the  said  farm  as 
indicated  in  the  above  decision;  and  that  when  such  correction 
and  ammdment  shall  have  been  made  each  of  such  trustees  shall 
redeliver  the  said  amended  tax  list  and  warrant  to  the  collector  of 
earh  of  such  districts,  respectively,  for  the  collection  of  liie  taxes 
appearing  tliermn. 


In  the  Matter  of  the  Petition  of  Ebthkb  M.  Pool  for  Cancella- 
tion of  Alleged  Illegal  School  Tax  in  District  No.  8,  Town  of 
Otto,  Cattaraugus  County 

Case  No.  804 

(Decided  MftTch  3,  I»1S) 

EttosAom  auMament  of  ■  fann  in  each  of  two  dlSeieat  uhoot  dlitilcti. 

Either  M.  Pool,  the  petitioner,  raided  in  school  diatrlct  No.  8,  town 
of  Otto,  CatUraugua  cowntj,  but  ia  the  owner  of  a  farm  situated  «ntirely 
in  school  district  No.  6  in  aaid  county.  From  1906  to  1913,  both  indu- 
aive,  thia  farm  was  by  error  MBeaaed  for  school  purposea  in  the  peti- 
tioner's residence  district  and  also  in  the  district  in  which  the  farm  is 
aituated.  The  trustees  of  district  No.  8  are  directed  to  provide  for  afce 
repayineat  of  the  entire  amount  paid  during  aald  yaart. 

LeRoy  A.  Lincoln,  attorney  for  petitioner. 
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FiNLBT,  Commiaflioner. —  The  p^itimier,  Estlior  M.  Pool,  is  a 
residfflit  of  school  dUtrict  No.  8,  town  of  Otto,  Cattaraugus  county. 
State  of  New  York.  She  is  the  owner  of  a  fonn  consisting  of 
about  164  acres,  wholly  situated  in  sdiool  district  No.  6,  town  of 
Otto.  No  part  ot  auch  farm  is  located  in  difltrict  No.  8,  in  which 
she  residea.  It  appears  from  her  petition,  and  ia  not  deiied  by  the 
respondent  trustees,  that  such  farm  was  erroneously  assessed  for 
school  purposes  in  district  No.  8  for  each  of  the  years  1908,  1909, 
1910,  1911,  1912  and  1913.  A  e<^ool  tax  was  levied  on  said  farm 
in  each  of  such  years  and  was  paid,  together  with  the  collector's 
fees. 

It  appears  that  during  all  of  the  years  mentioned  the  petitioner 
was  the  owner  of  other  property  assessed  for  school  purposes  in 
district  No.  8,  and  that  she  paid  all  the  taxes  charged  against  her 
at  one  time.  She  alleges  t^at  she  did  not  know  that  the  farm  above 
referred  to  had  been  included  in  the  tax  list  of  district  No.  8 
during  the  years  referred  to,  until  it  was  called  to  her  attention 
during  the  year  1914.  It  was  customary  for  the  collector  of  the 
district  to  present  a  bill  to  the  petitioner  covering  the  whole  amount 
of  school  taxee  charged  against  her  in  the  district,  without  giving 
items,  and  the  petitioner  paid  the  bill  as  presented,  in  one  gross 
amount.  It  further  appears  that  during  all  the  times  mentioned 
the  farm  in  question  was  assessed  for  school  purposes  in  district 
No.  6,  in  which  it  was  located,  and  that  the  petitioner  paid  each 
year  the  school  tax  levied  aa  such  farm  in  such  district.  As  a 
result  the  petitioner  has  been  required  to  pay  a  tax  in  two  dis- 
tricts on  the  same  parcel  of  land. 

The  respondent  trustees  have  failed  to  answer  the  allegations 
of  the  petitioner  and  it  may  be  assumed  that  the  allegations  therein 
made  are  true.  It  is  clearly  eatabliahed  that  the  farm  has  been 
erroneously  assessed  for  school  purposes  in  district  No.  8,  town 
of  Otto,  during  the  years  of  1908  to  1913  inclusive.  The  tax 
upon  the  farm  has  been  erroneously  paid  during  these  years, 
through  a  mistake  for  which  the  petitioner  is  not  responsible,  and 
under  misapprehensicm  or  lack  of  knowledge  that  the  school  taxes 
paid  by  her  oa  property  in  this  district  included  property  for 
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■which  she  was  asaeesed  in  the  district  in  which  fluch  property  wa« 
situated.  Id  view  of  these  facts  it  is  clear  that  the  petitioner  is 
entitled  to  reimhursemeat  for  the  entire  amount  that  she  has 
erroneously  paid  as  taxes  upon  such  property  during  these  years. 
The  trustees  should  provide  for  such  reimburBemeut  out  of  funds 
of  the  district  available  therefor.  If  there  are  no  funds  available^ 
the  trustees  should  cause  the  amount  to  be  included  in  a  tax  levy, 
and  when  collected  it  should  be  paid  to  her.      . 

The  amount  of  tax  erroneously  paid  during  the  years  of  1908 
to  1913  inclusive,  on  such  property,  is  $131,71.  The  collectors' 
fees  amounted  to  $1.34.  The  total  amount  thus  eiToneously  paid 
by  the  petitioner  was  $183.05.  There  should  be  added  to  this 
amount  the  interest  thereon  from  the  time  when  each  annual  tax 
was  paid.  The  trustees  of  the  district  are  directed  to  make  pro- 
vision for  the  payment  of  the  entire  amount  as  above  indicated. 


The  appeal  is  sustained. 


In  the  Hatter  of  the  Appeal  of  Anna  E.  Haltiebt,  a  Teacher  in 
the  Public  Schools  of  the  City  of  New  York 

Case  Ko.  306 

(Decided  MArch  24,  lOIH) 

Th«  Cotiimltaloiwi  of  Bdncation  will  not  interTsno  to  nvefM  tli«  dccttlon  of 
ezaminon  of  examination  papara  axcept  aa  It  la  ahowa  that  tbelr  nark- 
iBfB  hava  mateiiaUy  impaiied  oi  pralvdiced  tht  lixhta  of  the  candidates. 
Anna  B.  Balbert,  the  appellant,  1b  h  teacher  in  public  school  No.  8S 
In  the  cit;  of  New  York,  borough  of  Brooklyn,  and  holds  a  license  issued 
by  the  city  superintendent  of  schools  in  1902.  She  has  been  engaged 
continuously  in  teaching  in  the  public  schools  in  the  city  of  New  York 
since  receiving  her  license.  In  1B13  she  applied  for  a  license  as 
assistant  to  principals  and  was  admitted  to  an  examination  but  failed 
to  pass.  Her  contention  is  that  the  marks  given  to  her  upon  het 
examination  were  unfair,  improper  and  diacrimlnatory  when  compared 
to  the  marks  given  to  the  aniwers  of  other  appllcAnta.  The  duties  of 
the  board  of  examiners  under  which   the  examination  In  question  was 
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talca  neceBUrilf  inToIvea  the  eiercise  of  a  wide  distretion  b^  the  ezun- 
Inen.  It  not  baviog  been  shown  that  the  marking  complained  of  mate- 
riaily  impaired  or  prejudiced  the  rigbta  of  the  candidate,  It  ia  neceSMrj 
tD  dimaiaa  the  petition.    Appeal  dismiaaed. 

Ira  Leo  Bamberger  and  Sidney  Lowoitiial,  attomeyB  far 
appellant 

Charles  Uclntyre,  AsBistant  Corporation  Counsel,  for  re- 
spondent 

FiNLBT,  Commissioner. —  The  appellant,  Anna  E.  Halbert,  is 
a  teacher  in  public  school  No.  85  in  the  city  of  New  York,  boi^ 
ough  of  Brooklyn.  She  is  the  holder  of  a  license  No.  2,  issued 
by  the  city  snperiutendent  of  schools  of  the  city  of  New  York  in 
1902.  She  has  been  continuously  engsged  in  teaching  in  public 
schools  in  the  city  of  New  York  since  such  license  was  issued  to 
her.  The  appellant  alleges  that  in  September,  1913,  she  was  an 
applicant  for  the  license  of  assistant  to  principals  in  the  public 
schools  of  the  city  and  was  duly  admitted  to  an  esamination  given 
as  a  test  to  applicants  for  such  license.  The  appellant  made  writ- 
ten answers  to  the  questions  submitted  upon  such  examination, 
and  such  answers  were  rated  under  the  supervision  of  the  board 
of  examiners  whose  duty  it  is  under  the  statute  to  examine  all 
applicants  who  are  required  to  be  licensed  as  teachers  in  tJie  city. 
The  appellant  alleges  that  the  marks  given  to  her  upon  the  rating 
of  the  answers  were  below  the  standard  fixed  by  the  board  of 
examiners  ss  requisite  for  the  issuance  of  a  license  of  assistant 
to  principal.  She  subsequently  appealed  to  the  board  of  exam- 
iners and  the  answers  were  re-read  by  the  board,  but  suoh  board 
refused  to  revise  the  marks  or  to  give  the  appellant  a  rating  suffi' 
cient  for  her  to  pass  the  examination. 

The  appellant's  sole  complaint  pertains  to  the  rating  of  her 
answers  to  the  questions  upon  such  examination.  She  insists  that 
the  marks  given  to  her  answers  were  unfair,  improper  and  dis- 
criminatory when  compared  with  the  marks  given  to  the  answers 
of  other  applicants.    She  asks  that  a  determination  be  made  as  to 


,dr,yGoogIe 


Appbai.  of  Hai.bsbt  583 

Edneation  Departmoit 

vtether  she  did  not  deserve  a  paasing  mark  upon  the  answer 
papers  submitted  by  her  and  should  not  have  received  such  license 
of  sssistant  to  principal.  She  also  requests  that  the  answers  sub- 
mitted 1^  her  be  compared  with  answers  to  said  questions  sub- 
mitted by  other  applicants  upon  such  examination,  for  the  pur- 
pose of  determining  whether  the  rating  of  her  answers  was  unfair 
or  discriminatory. 

It  appears  that  4S8  applicants,  including  the  appellant,  were 
examined  for  the  license  of  assistant  to  principal  Such  examina- 
tion consisted  of  questions  as  to  school  management  and  methods 
of  ioatmction.  The  passing  mark  fixed  by  the  board  of  ezaminert 
was  an  average  rating  of  65  per  cent  in  both  papers,  neither  paper 
however  to  be  below  60  per  cent.  The  paper  of  the  appellant  in 
the  topic  of  school  management  was  rated  at  62  per  cent,  and  the 
paper  in  methods  of  instruction  was  rated  at  57  per  cent  The 
records  of  the  examiners  show  that  286  of  the  candidates  who 
entered  the  written  examination  failed  to  pass.  It  further  appears 
that  in  each  year  more  than  5,000  of  the  candidates  who  enter 
examinations  conducted  by  the  board  of  examiners  for  the  various 
licenses  issued  to  teachera  under  the  by-laws  of  the  board  of  edu- 
cation, fail  to  pass  such  examinations. 

The  revised  charter  of  the  city  of  New  York  creates  a  toard 
of  examiners  of  teachers,  whose  duty  it  is  to  examine  all  applicants 
who  are  required  to  be  licensed  to  teach  in  the  public  schools  of 
the  city  of  New  York,  "  and  to  issue  to  those  who  pass  the  required 
tests  of  diaracter,  scholarship  and  general  fitnefts,  such  licenses  as 
they  are  found  entitled  to  receive."  See  Revised  Charter,  Laws 
of  1901,  chap.  466,  §  1089.  The  board  of  exemino^  is  required 
by  this  section  to  hold  such  examinations  as  the  city  superintend- 
ent may  prescribo  and  to  prepare  all  necessary  eligible  lists. 

The  duties  of  the  board  of  examiners  primarily  relate  to  the 
determination  of  the  character,  scholarship  and  general  fitness  of 
applicants  for  licenses  to  teach  in  the  city  of  New  York.  The 
proper  performance  of  such  duties  necessarily  depends  upon  pei^ 
sonal  knowledge  of  character,  scholarship  and  general  fitness  of 
applicants,  acquired  by  the  examiners  after  reasonable  tests  and 
examinations.    The  determination  of  the  qualifications  of  a  candi- 
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data  for  a.  license  necessarily  involvee  tlie  exercise  of  discretion  by 
the  examiners. 

There  is  no  justification  for  intervention  by  the  Commissioner 
of  Educati(m  in  a  case  where  the  issue  raised  relates  so'ely  to  the 
rating  by  the  examiners  of  examination  papers,  unless  it  clearly 
appears  that  such  examiners  or  persons  for  whose  acts  they  are 
responsible  have,  in  their  markings  of  papers,  materially  impaired 
or  prejudiced  the  rights  of  the  candidate.  The  presumption  in 
every  case  must  be  in  favor  of  the  correctness  and  accuracy  of  the 
rating  of  such  papers  by  the  examiners.  There  is  no  affirmative 
evidence  indicating  that  such  ratings  are  erroneous  or  that  the 
rights  of  the  appellant  have  been  infringed.  The  presimiption 
in  favor  of  the  examiners'  ratings  must  therefore  prevail,  and  it 
will  be  necessary  on  the  proof  presented  to  dismiss  the  appellant's 
petiticm. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Melviw  C.  Oppbrma!«ii   against 
the  BoAED  OF  Education  of  New  York  Citt 


(Decided  March  25,  191B) 

Qmatlim  of  tlw  right  of  a  holdei  of  c  SUte  life  teachins  eettlflcata  to  b» 
placed  upon  tliB  eligible  liat  for  principal  of  tbe  elemoaUir  achools  of 
the  dtv  of  New  York. 

This  appeal  wae  brought  in  1912  but  wai  in  abeyance  pending  tbe 
determination  by  the  courts  ae  to  certain  matters  of  jurisdiction  of  th? 
CommieBioner  of  Education.  Tliese  matters  having  been  paiaed  upon, 
the  appeal  was  orally  presented  again  in  October,  1914. 

Tbe  appellant,  Mclvto  C.  Oppermann,  is  the  bolder  of  a  life  State 
certiAcate  Issued  to  him  in  1901.  In  1912  he  applied  to  the  board  of 
education  of  New  York  city  to  hare  his  name  placed  on  tbe  eligible 
list  of  principala  of  the  public  schools.  His  application  waa  denied,  and 
from  this  decision  the  appeal  is  brought.  Beld,  that  the  provision 
of  tb«  Consolidated  School  Laws  of  1S64,  title  1,  section  10,  re-enacted 
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is  aaction  fi73,  nibdiTiaion  1,  of  tli«  Educktion  Law,  u  b>  the  teaching 
rights  of  a.  holder  of  a  State  certiflcate,  meaoB  only  that  such  certificate 
holder  may  teach  in  an;  of  the  public  Bchoole  of  the  State  without 
further  examination,  but  does  not  mean  that  the  JLiegielnture  may  not 
impose  additioaal  qualilicationi  upon  boldera  of  inch  ccrtiflcateB  who 
•eelc  employment  as  teachera.  The  provisions  of  the  Greater  New  York 
Clharter  contains  aucli  additional  reqiiirementa,  and  hence  the  life  State 
certificate  granted  to  the  appellant  does  not  confer  upon  him  the  right 
to  be  placed  upon  the  eligible  list  for  principals  of  the  elcmciitar; 
schooU  of  the  city  ot  New  York.    Appeal  dismissed. 

Goldbert  &  Cb&ainB,  attorueja  for  appellant 

Charles  Mclntyre,  Assistant  Corporation  Cownscl,  City  of  New 
York,  attorney  for  respondent. 

FiNLBT,  Commissioner. —  The  appeal  herein  was  filed  in  thia 
office  in  September,  1912.  The  matter  was  held  iu  abeyance  pend- 
ing the  determination  of  a  question  raised  in  the  courts  of  the 
State  as  to  the  jurisdiction  of  the  Commissioner  of  Education  t« 
entertain  an  appeal  from  the  action  of  the  honrd  of  education  of 
the  city  of  New  York  in  respect  to  licensing  of  teachers.  It  having 
been  determined  that  the  Commissioner  of  Education  has  juris- 
diction, the  appeal  was  orally  presented  to  the  Deparlmtnt  in 
October,  1914. 

The  appellant,  Melvin  C.  Oppermann,  is  a  holder  of  a  life  State 
certificate  which  was  issued  to  him  on  September  3,  1901.  He 
allies  that  in  June,  1913,  he  applied  to  the  board  of  education 
of  the  city  of  New  York  to  have  his  name  placed  on  the  eligible 
list  of  principals  of  the  public  schools.  He  set  forth  in  his  appli- 
cation that  he  was  a  holder  of  such  life  State  certificate  and  that 
he  had  complied  with  the  necessary  qualifications  prescribed  by 
the  by-laws  of  the  board  of  education,  relative  to  length  of  service 
and  ability  to  teach.  On  June  20,  1912,  he  received  a  notice  from 
the  chairman  of  the  committee  on  by-laws  and  legislation,  to  whom 
his  application  had  been  referred  by  the  board  with  power  to  act, 
that  after  careful  consideration  the  committee  was  of  the  opinion 
that  the  application  must  be  denied.  The  appeal  is  taken  from 
this  aotion  of  the  board  of  education.    The  appellant  asks  that  tiie 
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determination  be  reversed  and  that  the  board  be  ordered  to  place 
his  name  upon  the  eligible  list  for  principals  of  the  elementary 
schools  of  the  city  of  New  York. 

The  appellant  relies  upon  the  effect  and  value  of  the  life  Stats 
certificate  issued  to  him,  and  insists  that  according  to  its  terms 
further  examinaticm  may  not  be  required  to  entitle  him  to  he 
placed  upon  the  necessary  eligible  list  for  appointment  as  prin- 
cipal in  the  elemeaitaiy  schools  of  the  ci^.  At  the  time  such  cer- 
tificate was  issued  to  the  appellant  the  statute  provided  that 
"  every  audi  certificate  so  granted  shall  be  deemed  and  considered 
a  legal  license  or  authority  to  teach  in  any  of  the  public  schools  of 
this  stato  without  further  examination  to  the  person  to  whom  the 
same  was  granted,  any  provision  of  law  in  conflict  to  this  pro- 
vision to  the  contrary  notwithstanding."  See  Consolidated  School 
Law  of  1894,  tit  1,  §  10.  The  substance  of  this  provision  was 
re-enacted  in  section  553,  subdivision  1,  of  the  Education  Law, 
which  provides  that  "  The  commissioner  of  education  may  issue: 
(1)  A  life  State  certificate  upon  examinations  only  which  shall 
entitle  its  holder  to  teach  for  life  in  the  public  schools  of  the 
state  without  further  examination." 

All  that  the  provision  exempting  the  bolder  of  a  life  State  cer- 
tificate from  further  examination  means  is  that  the  holder  of  such 
certificate  is  authorized  to  teach  in  any  of  the  public  schools  of  the 
state  without  further  examination.  It  does  not  mean  that  the 
legislature  may  not  impose  additional  qualifications  upon  holders 
of  such  certificatee  who  seek  employment  as  teachers  in  the  public 
schools. 

Section  661  of  the  Education  Law  prescribes  the  minimum 
qualifications  of  teachers  in  elementary  schools  in  cities  or  school 
districts.  No  teacher  may  be  employed  in  such  schools  unless 
meeting  the  qualifications  prescribed  by  such  pection,  but  it  has 
never  been  held  that  the  persons  possessed  of  the  qualifications 
thorein  specified  wero  entitled  to  employment  or  preference  on 
account  of  the  qualifications  possessed  by  them,  so  that  a  person 
who  holds  a  life  state  certificate  may  not  be  pi  ef erred  in  employ- 
ment, nor  because  of  the  certificate  having  been  issued  to  him  is  he 
as  a  matter  of  right  entitled  to  special  priority  in  appointment 
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When  the  life  state  certificate  was  issued  to  the  appellant  in 
1901  the  Greater  New  York  charter  provided,  In  section  1089, 
that  the  board  of  education  of  the  citj  on  the  leoommendation  <^ 
the  board  of  superintendents  shall  designate  "  subject  to  the 
requirementA  of  the  state  school  laws  in  force  when  this  act  takes 
effect  or  that  m&j  thereafter  be  enacted  ",  the  kinds  or  grades  of 
licenses  to  teach  in  the  schools  in  the  city  of  New  York,  together 
with  the  acadttnic  and  professional  qualifications  required  for 
each  kind  or  grade  of  license.  It  is  further  provided  in  the  same 
section  that  the  board  of  education  shall  also  designate,  "  subject 
to  the  like  limitations,"  the  academic  and  professional  qualifica- 
tions required  for  service  of  principals,  branch  principals,  super- 
visors, heads  of  departments,  assistants  and  all  other  members  of 
the  teaching  staff.  The  references  to  the  requirements  of  the  state 
school  laws  contained  in  such  provisions  only  relate  to  such  pro- 
visions of  the  Education  Law  as  prescribe  the  minimum  qualifica- 
tions of  teachers.  Such  references  should  not  be  construed  to 
restrict  the  power  of  the  board  of  education  to  impose  additional 
acad^nic  and  professional  qualifications  as  a  preliminary  require- 
ment for  appointment  as  principal  of  the  elementary  schools  of 
the  city  of  New  York. 

8nch  section  1089  provides  a  comprehensive  scheme  for  the 
issuance  of  licenses  and  ^e  listing  of  the  names  of  those  to  whom 
licensee  have  been  granted.  It  is  also  expressly  provided  in  such 
section  that  no  person  shall  teach  in  any  public  school  in  the  city 
who  has  not  sudi  license,  "  except  as  herein  otherwise  provided," 
nor  shall  any  unlicensed  teacher  have  any  claim  for  salary.  The 
exception  noted  in  this  provision  refers  to  graduates  of  colleges 
and  uaiiversities  recognized  by  the  Regents  of  the  Universi^  of 
the  State,  graduates  of  schools  and  colleges  for  the  training  of 
teadiers  approved  by  the  State  Superintendent  of  Public  Instruc- 
tion, and  "  teachers  holding  a  state  certificate  issued  by  the  State 
Superintendent  of  Public  Instruction,"  who  may  be  exempted  "  in 
whole  or  in  part  from  such  examination  at  the  discretion  of  the 
citj  superintendent"  It  is  thus  provided  that  the  holder  of  a  life 
state  certificate  may  be  exempted  from  examination  for  a  license  if 
it  is  so  determined  by  the  city  superintendent    Unless  such  exemyi 
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tion  is  granted,  the  bolder  of  such  a  life  state  certificate  must, 
under  the  section  referred  to,  be  given  an  examination  before  he 
is  entitled  to  be  placed  upon  an  eligible  list  for  appointment  to  a 
position  as  teacher  in  the  public  schools  of  the  city. 

There  is  no  constitutional  restriction  upon  the  power  of  the 
legislature  to  require  the  holder  of  a  Hfo  state  certificate  t«  take 
an  additional  examination  and  obtain  a  license  before  being 
employed  as  a  teacher  in  the  public  schools  of  the  oity.  The  pro- 
visions of  the  oity  charter  above  referred  to  must  be  construed  in 
oonnection  with  the  provisions  of  the  general  Education  Law  and 
both  be  given  effect  if  possible.  If  there  is  inconsistency  or  con- 
flict between  the  general  provisions  and  the  provisions  of  the 
charter,  the  latter  must  control. 

The  appellant  received  his  life  state  certificate  under  the  pro- 
visions of  the  Consolidated  School  Law  of  1894  and  the  Greater 
New  Tort  charter  of  1901.  The  provisions  of  the  two  satutes 
relative  to  such  certificates  must  be  construed  as  requiring  the 
holder  of  such  certificate  to  take  the  examination  prescribed  by 
the  city  authorities  to  determine  whether  the  holder  of  such  cer- 
tificate  should  be  placed  upon  an  eligible  list  fiom  which  appoint- 
ments of  teachers  are  made.  The  city  superintendent  is  authoi^ 
ized  to  exempt  the  holder  of  such  a  certificate  from  such  licensing 
examination.  In  case  such  exemption  is  not  allowed  the  holder 
of  the  certificate  must  take  the  examination  prescribed  by  the 
statute. 

It  must  therefore  be  held  that  the  life  state  certificate  which 
has  been  granted  to  the  appellant  does  not  confer  upon  him  the 
right  to  be  placed  upon  the  eligible  list  for  principals  of  the  ele- 
mentary schools  of  the  city  of  New  York. 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Dismiseal  of  Juss  H.  Bicv^bd  m  Teacher 
in  District  No.  12,  in  the  Town  of  Ainsterdani,  Montgomery 
Count/ 

Case  No.  SOT 

(Decided  Uarch  27,  ISIS) 

When  a  tsaChar  has  taniht  ncceMfnlly  and  liu  a  proper  certUcate  he  la 
piwnmed  to  ha  eompateat. 

The  appellant  was  apparent];  eiicceBafuI  aa  a  t«acher  during  two  years 
of  till  anployment  prior  to  the  current  year.  Hie  re-engageinent  for  the 
present  year  indicated  the  satiet&ction  he  had  given  as  principal  of  the 
school.  There  being  no  sufficient  eorroboration  of  the  charge  that  he 
was  not  a  competent  teacher,  his  dismissal  was  unjust.  Trustees  who 
desire  to  terminate  the  employment  of  a  teacher,  under  a  contract  made 
with  him,  must  show  by  a  preponderance  of  testimony  that  he  has  failed 
to  perform  properly  the  duties  imposed  upon  him.  The  respondent  trus- 
tees have  failed  to  do  ao.    Appeal  sustained. 

Hany  Sberbame,  attorney  for  appellant 

Charles  R  Hardiea,  attorney  for  respondent 

FiNutT,  ConuniBsioner. —  The  appellant,  Jesse  H.  Eickard, 
was  employed  as  teacher  by  the  board  of  education  of  union  free 
school  district  No.  12,.  town  of  Amsterdam,  for  the  school  term 
beginning  September  1,  1815.  He  entered  upon  the  performance 
of  his  duties  under  his  contract  at  such  time,  and  continued  to 
teach  until  and  including  February  35,  ldl6.  He  was  on  that 
day  notified  of  a  resolution  having  been  adopted  by  the  board,  dis- 
missing him  from  his  position  as  teacher  for  the  caiiees  stated  is 
such  resolution.  C.  Dayton  Benton,  one  of  the  m<Hnbers  of  the 
board,  entered  the  school-house  on  the  said  25th  day  of  February, 
1916,  and  stated  to  the  appellant  that  his  services  were  no,  longer 
needed. 

The  appellant,  Jesse  H.  Hickard,  is  a  duly  licensed  teacher, 
having  a  first  grade  teacher's  certificate,  duly  issued  and  now  in 
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force,  authorizing  tim  to  teach  during  its  continuance  in  tie 
public  schools  of  Montgomery  county.  On  March  19,  1915,  he 
entered  into  a  contract  with  the  trustees  of  achool  district  No.  12, 
town  of  Amaterdain,  Montgomery  county,  to  teach  in  the  school  of 
such  district,  for  the  term  of  one  year  beginning  about  September 
1,  1915.  On  February  25,  1916,  he  was  notified  that  a  resolution 
had  been  adopted  by  the  board  of  trustees  of  the  district  dismissing 
him  from  his  position  as  teacher,  and  he  was  on  that  day,  while 
in  stt^idanoe  upon  his  duties,  informed  that  hia  services  were  no 
longer  required.  The  appellant  appeals  from  such  dismissal,  and 
asks  that  be  be  reinstated  as  teacher  and  principal  of  the  school, 
and  that  the  trustees  be  directed  to  pay  him  the  amount  of  com- 
pensation under  his  contract,  for  the  time  that  he  has  been  deprived 
of  his  position. 

The  district  maintains  a  three  department  school.  Two  teach- 
ers are  employed  to  teach  the  first  six  grades,  and  a  third  teacher 
has  charge  of  the  seventh  and  eighth  grades.  The  appellant  allies 
that  he  was  engaged  as  principal  of  the  schooL  The  respondents 
admit  that  be  was  employed  as  a  teacher,  bat  deny  that  he  was 
engaged  as  principal.  They  apparently  insist  that  hia  contract 
gave  him  no  authority  as  principal,  but  that  he  was  employed,  in 
the  same  capacity  as  the  other  teachers,  to  teach  the  grades  assigned 
to  him.  The  record  shows  that  the  appellant  was  first  employed 
for  the  school  year  of  1913-1914,  under  a  resolution  authorizing 
his  employment  as  principal.  He  was  re-«igaged  for  the  school 
years  of  1914-1915,  and  1915-1916,  under  similar  resolutions. 
He  taught  the  seventh  and  eighth  grades  during  the  two 
years  prior  to  the  present  year,  and  was  recognized  by  the  trustees 
as  the  principal  of  the  school.  Where  an  elementary  school  is 
maintained  in  a  rural  district  with  two  or  more  departments  or 
rooms,  the  teacher  in  charge  of  the  upper  grades  occupies  the 
position  of  principal  and  is  presumed  to  have  general  supervisory 
charge  of  the  school,  and  is,  in  a  measure,  responsible  for  its  suc- 
cessful operation.  Such  arrangeraeot  is  essential  for  a  proper 
organization  of  the  school.  The  status  of  the  principal  teacher  in 
such  a  school  does  not  necessarily  depend  upon  the  teacher's  con- 
tract^ but,  ia  the  absence  of  spedal  circumstances,  will  be  governed 
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by  the  clasBes  or  grades  vhich  he  is  employed  to  teach.  The  records 
of  the  Department  show  that  the  appellant  has,  during  his  employ- 
ment in  the  school  in  question,  been  Tecogni7«d  as  its  principal, 
and  it  must  be  presumed  that  he  occupied  such  position  when  he 
was  diamiBsed. 

The  resolution  adopted  by  the  board  of  trustees  alleged  in  gen- 
eral terma  that  the  appellant  was  incompetent;  that  he  was  not 
a  qualified  teacher;  that  he  was  guilty  of  misconduct  in  the  school 
room;  that  he  wrongfully  interfered  with  the  other  teachers  and 
that  he  lacked  discipline.  The  appellant  denies  such  charges  in 
his  petition.  The  respondent's  answer  alleges  certain  acta  relied 
upon  as  establishing  the  incompetency,  lack  of  discipline  and  mis- 
conduct of  the  appellant  Such  allegations  are,  for  the  most  part, 
based  on  information  and  belief.  They  are  specifically  denied 
by  the  appellant  The  respondents  have  submitted  the  afBdavits 
of  the  other  two  teachers,  the  janitor,  and  of  two  pupils,  one  the 
daughter  of  the  respondent  Benton,  and  the  other  the  sister  of 
the  respondent  Douglas,  sustaining  some  of  the  charges  made 
against  the  appellant.  The  respondents  have  failed  to  show  by  the 
affidavits  of  other  pupils,  parents,  or  other  patrons  of  the  school 
that  the  appellant  had  failed  to  give  satisfaction. 

The  evidence  submitted  in  a  previous  appeal  involving  the 
attempt  of  the  respondents  to  unduly  discriminate  against  the 
appellant  and  in  favor  of  the  other  teachers  relative  to  the  com- 
pensation of  such  teachers,  clearly  indicated  the  animosity  of  such 
teachers  toward  the  appellant.  The  papers  in  such  appeal  and  the 
records  on  file  in  this  Department  show  that  the  respondent  trus- 
tees have  antagonized  the  appellant  and  failed  to  aid  him  in  the 
performance  of  his  duties.  The  appellant  was  apparently  suc- 
cessful afl  a  teacher  during  the  two  years  of  his  employment,  prior 
to  the  current  year.  His  re-engagement  for  the  present  year  indi- 
cates that  he  had  previously  giv^n  satisfaction  in  his  position  as 
principal  teacher  of  the  school.  The  allegations  of  the  respondents 
are  not,  in  view  of  these  circumstances,  sufficiently  corroborated  to 
sustain  the  burden  which  rests  upon  them  to  prove  affirmatively 
that  the  appellant  was  not  a  competent  teacher,  and  that  he  was 
guilty  of  sa(di  misconduct  as  to  justify  bis  dismissal. 
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It  is  not  necessary  to  analyze  the  specific  incidents  cited  bj  the 
respondents  as  cause  for  the  appellant's  dismissal.  Some  of  them 
are  trivial  and  in  themselTea  insufficient  Others  of  them,  bearing 
upon  his  competency,  are  not  sustained  by  the  proof,  A  teacher 
who  liaa  successfully  taught  a  school  in  a  district  for  two  or  more 
years,  who  has  been  granted  a  certificate  of  qualification  authoria- 
ing  him  to  teach  such  school,  and  who  has  been  engaged  in  bis 
profession  for  a  number  of  years,  under  district  superintendents 
who  freely  testify  as  to  his  ability,  will  be  presumed  to  be  compe- 
tent, and  trustees  who  desire  to  terminate  bis  employment  under  a 
contract  made  with  him,  must  show  by  a  preponderance  of  testi- 
mony that  he  has  failed  to  perform  properly  the  duties  imposed 
upon  him.  The  statute  requires  trustees,  who  dismiss  a  teacher 
during  the  term  for  which  he  was  employed,  to  establish  by  suf- 
ficient proof  a  substantial  cause  for  such  dismissal.  Education 
Law,  §  565.  The  respondent  trustees  have  failed  to  do  so,  and  the 
appeal  must  be  sustained. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  act  of  the  Board  of  Trustees  of 
School  District  No,  12,  town  of  Amsterdam,  Montgomery  county, 
on  February  25,  1916,  in  dismissing  Jesse  H.  Rickard,  as  teacher 
and  principal  of  the  school  in  such  district,  be  and  the  same  hereby 
is  set  aside,  and  the  said  board  is  hereby  directed  to  reinstate  the 
said  Rickard  as  teacher  and  principal  of  such  school,  from  and 
after  the  filing  of  this  order,  and  to  pay  the  said  Rickard  the  com- 
pensation agreed  to  be  paid  him  under  and  pursuant  to  the  terms 
of  his  contract,  from  the  said  February  25,  1916,  to  the  date,  of 
such  reinstatement. 
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In  tiie  Matter  of  the  Appeal  of  Dohothi  Lichteeuan,  Indi- 
vidually and  on  Behalf  of  Other  PerBona  Whose  Names  Appear 
on  Teachers'  Eligible  List  No.  1  of  the  City  of  New  York, 
from  the  Action  of  the  Board  of  Education  of  such  City  in 
Appointing  or  Assigning  Kindergarten  Teachers  and  Certain 
Teachers  of  Special  Subjects  to  Positions  in  the  Elementary 
Schools  of  audi  City 

In  the  Matter  of  the  Appeal  o(  Edith  M.  Phelps  Stokes, 
Emilt  V.  Hahmond,  Qeobqe  D.  Strateb  and  Maby  Moobk 
Obb,  from  the  Action  of  the  Board  of  Education  of  the  City  o£ 
New  York  with  Reference  to  the  Transfer  of  Kindergartners 
to  Positions  in  the  Grades  of  the  First  Six  Years  in  the  Ele- 
mentary Schools 

Case  No.  308 

(Decided  May  IS,  ISIS) 

Avtliority  of  tke  New  Toik  dty  boud  of  edncation  to  tiaufet  teacban  ol 
■pecial  or  technical  anbjecta  to  xeneia]  podtlona  In  the  giadea  of  the 
elementaiy  ichooli. 

Both  of  the  above  entitled  appeals  are  aa  related  in  interest  that  thejr 
have  been  determined  in  the  one  opinion.  The  Lichtennan  appeal  is  from 
the  transfer  of  special  teachers  of  drawinj;,  music,  physical  training, 
ahop  work  and  cooking  and  their  assignment  as  general  teachers  in  tlie 
elementary  grades  of  the  schools  ot  the  city.  The  Stokes  appeal  is  from 
the  transfer  and  assignment  of  kindergartners  to  teach  as  general  teachers 
in  the  grades  of  the  first  six  years.  Both  appeals  sustained- 
Ralph  E.  Fleischer,  attorney  for  Dorothy  Lichterman. 

Paul  Q.  Gravenhorst,  attorney  for  appellants,  Edith  M.  Phelps 
Stokes  and  others. 

Lamar  Hardy,  Corporation  Counsel  of  the  city  of  New  York, 
for  respondent  (Charles  McTntyre,  Counsel). 

FiNi.BT,     Commissioner. —  The    above    entitled    appeals    are 
brought  from  resohitiona  adopted  by  the  board  of  education  of 
SxATi  Dept.  Kept.— Vol.  7  38 
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the  city  erf  New  York,  on  December  15  and  22,  1916,  relating  to 
the  transfer  of  oertain  teachera  to  the  grades  in  the  elementary 
flchoolfl  of  Buch  city.  The  queetions  raised  in  both  appeaU  are 
aunilar  and  th^  may  properly  be  determined  in  one  opinicm. 
The  petition  in  tie  appeal  brought  by  the  appellant  Lichterman 
was  filed  Jannary  19,  1916,  and  that  of  the  appdlants  Edith  M. 
Phelps  Stokes  and  others,  on  January  28,  1816.  The  respondfflit 
board  of  education  by  consent  interposed  a  single  answer  in  both 
appeals.  Such  answer  was  filed  F^ruaiy  15,  1916.  Both  appeals 
were  sulanitted  by  oral  ai^ument  to  the  Commissioner  of  Educa- 
tion on  February  25,  1916.  The  final  briefs  in  the  appeals  wer« 
filed  March  23,  1916.  The  records  in  each  case  are  voluminous, 
the  DTieta  are  extensive  and  the  queetione  involved  are  numerons 
and  complicated,  yet  they  have  been  resolved  to  two  general 
propositions. 

The  appellant,  Dorothy  Lichterman,  is  Hie  holder  of  a  license 
known  as  teaches'  license  No.  1,  which  authorizes  her  to  teach 
in  the  grades  of  the  elementary  schools  of  the  city  of  New  York. 
Her  name  appears  on  the  eligible  list  of  holders  of  such  licwises, 
known  as  eligible  list  No.  1.  She  appeals  in  her  own  b^alf,  and 
in  belialf  of  others  whoae  names  appear  on  such  list,  from  the 
resolution  of  the  respondent  board  of  education  adopted  December 
22,  1916,  to  the  extent  that  such  resolution  provides  for  the  trans- 
fer or  assignment  of  kindergartnera  and  special  teachers  of  sub- 
jects therein  named,  to  the  grades  in  the  elementary  schools.  The 
parts  of  such  resolution  complained  of  by  the  appellant  Lichtei^ 
man,  axe  as  follows : 

(1)  "Resolved,  That  the  board  of  auperiuteBdenta  shall 
arrange  for  the  assignment  to  vacancies  in  the  grades  in  the  ele- 
mentary schools  of  not  lees  than  300  kindergartneis  by  February 
1,  1916." 

(2)  "Resolved,  That  the  board  of  superinteodenta  shall 
Arrange  for  the  assignment  to  work  in  the  schools  by  the  district 
superintendent  as  early  as  practicable,  but  not  later  than  Febru- 
ary 1,  1916,  of  forty-four  special  teachers  of  drawing,  thirty-nine 
special  teachers  of  music,  fourteen  special  teachers  of  physical 
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training,  and  fortj-foiu-  Bpecial  teachers  of  sewing,  bo  tliat  the 
total  number  of  teachers  in  anj  school,  including  such  special 
teachers,  shall  not  exceed  the  number  of  classes." 

(4)  "  iZeaoftrad,  That  the  board  of  superintendents  shall  arrange 
for  the  assigmnent  to  work  in  the  scbooLa  b;  the  district  superin- 
tendents, as  early  as  practicable,  of  the  teadieis  of  French, 
German  and  Italian,  so  that  the  total  number  of  teachers  in  any 
aohool,  induding  such  teadiers  of  French,  German  and  Italian, 
shall  not  exceed  the  total  number  of  classes,  provided,  however, 
that  not  lees  than  eighteen  such  teachers  shall  be  so  assigned  on 
(ff  before  February  1,  1916." 

(61  "  Besolv-zd,  That  the  board  of  superintendents  shall  arrange 
for  the  assignment  to  work  in  the  schools  by  the  district  superin- 
tandents  of  the  teachers  of  ehopwork  and  cooking,  where  prac- 
ticable, so  that  the  total  number  of  teachers  in  any  school,  shall 
not  exceed  the  total  number  of  dasBee,  provided,  however,  that 
not  less  than  sixty  teachers  of  ^opwork  and  seventy  teachers  of 
cooking  shall  b©  so  assigned  on  or  before  February  1,  1916." 

The  appellants,  Edith  M.  Phelps  Stokes,  Emily  V.  Hammond, 
George  D.  Strayer  and  Mary  Moore  Orr,  are  residents  and  tax- 
payers of  the  city  of  New  York.  They  appeal  from  so  mudi  of 
a  resolution  of  the  board  of  education  adopted  December  15, 
1915,  as  provides  that  "  Kindergartners  having  a  permanent 
kindergarten  license  for  the  city  of  New  York  may  be  transferred 
to  teach  in  the  grades  of  the  first  six  years."  The  remainder  of 
the  resolution  of  December  15,  1915,  r^ulated  the  organization 
of  kindergartens  and  the  duration  of  the  sessions  thereof,  and 
provided  for  the  diacontinuance  of  kindergarten  dassee  and  the 
assignment  and  employment  of  teachers  thereof.  This  portion 
of  the  resolution  is  not  attacked  by  the  appellants,  the  cause  of 
complaint  being  the  transfer  of  kindergartners  to  the  grades  in 
the  elementary  schools.  They  also  appeal  from  that  portion  of 
the  resolution  of  the  board  adopted  December  22,  1915,  providing 
for  ite  assigmnent  to  vacancies  in  the  grades  of  the  elementary 
schools  "  of  not  less  than  300  kindergartners  by  February  1, 
1916."    They  do  not  question  the  parts  of  such  resolution  pro- 
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viding  for  the  assignmeDt  of  special  teadiers  to  work  in  tlie 
elementary  bcIiooIb. 

The  two  appeals  therefore  bring  up  for  coosideration  and 
determinatioi]  the  validity  of  the  acts  of  the  board,  herwn  com- 
plained of,  whereby  teachers  having  licenses  issued  under  the 
by-laws  of  the  board,  authorizing  them  to  teach  special  subjects 
in  the  schools  of  the  city,  and  teachers  holding  licenses  authoi^ 
izing  them  to  teadi  in  the  kindergartens  of  the  city,  are  trans- 
ferred to  positions  as  teachers  in  the  grades  of  the  elranentary 
schools.  If  the  resolutions  directing  such  transfers  and  assign- 
ments, and  the  by-laws  of  the  board  under  which  such  resolutions 
were  adopted,  are  in  violation  of  the  statute  prescribing  the 
qualifications  of  teachers  io  the  schools  of  the  city  and  CMitrolling 
the  licensing  and  employment  of  such  teachers,  such  resolution 
and  by-laws  must  be  held  to  be  inoperative  and  Uie  transfers  and 
assignments  thereby  authorized  may  not  legally  be  made. 

The  minimum  qualiUcatioua  of  teachers  in  elementary  schools 
in  cities  and  school  districts  authorized  by  law  to  employ  superin- 
tendents of  schools,  are  prescribed  definitely  by  section  551  of  the 
Education  Law.     Such  section  is  as  follows: 

"  No  person  shall  hereafter  be  employed  or  licensed  to  teach 
in  the  primary  and  grammar  schools  of  any  city  or  school  district 
authorized  by  law  to  employ  a  supenntendent  of  schools  who  has 
not  had  successful  experience  in  teaching  for  at  least  three  years, 
or  in  lieu  thereof  has  not  completed: 

"  1.  A  course  in  one  of  the  state  normal  schools  of  this  state 
prescribed  by  the  commissioner  of  education. 

"  2.  An  examination  for  and  received  a  life  state  certificate 
issued  in  this  state  by  a  superintendent  of  public  instruction  or 
the  commissioner  of  education. 

"  3.  A  course  of  study  in  a  high  school  or  academy  of  not  less 
than  three  years  approved  by  the  commissioner  of  education  or 
from  some  institution  of  learning  of  equal  or  higher  rank 
approved  by  the  same  authority,  and  who  subsequently  to  the 
completion  of  such  course  has  not  graduated  from  a  school  for 
the  professional  training  of  teachers  having  a  course  of  not  less 
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than  two  years  approved  by  the  commiBBioner  of  education  or  ita 
equivalent.'' 

The  object  of  this  section  is  to  maintain  a  prescribed  standard 
of  minimum  qualificationa  for  teachers  in  primary  and  grammar 
schools,  commonly  known  as  elementary  schools,  in  cities  and  in 
school  districts,  authorized  to  employ  a  superintendent.  Under 
the  provisions  of  this  section  of  the  Education  Law  which  were 
originally  enacted  in  1$&5,  chapter  1031,  the  State  established  a 
minimum  standard  of  academic  education  and  of  professional 
training  under  State  supervision  for  all  teachers  employed  in  the 
elementary  schools  of  cities  and  of  villages  having  a  population  of 
5,000  or  more.  Additional  qualifications  of  teachers  in  such 
schools  may  be  required  by  virtue  of  local  or  special  acts,  but 
school  authorities  of  a  city  may  in  no  case  either  license  or  employ 
a  teacher  whose  qualifications  do  not  meet  the  standard  of  mini- 
mum qualifications  required  under  the  provisions  of  said  section 
-.51. 

The  State  policy  of  requiring  the  minimum  qualifications  speci- 
fied in  the  statute  above  referred  to,  is  distinctly  recognized  and 
preserved  under  the  provisions  of  the  Greater  New  York  charter, 
by  which  the  board  of  education  of  the  city  of  New  York  is 
empowered  to  desigimie,  subject  to  the  requirements  of  the  State 
'rhool  Law,  the  kinds  and  grades  of  teachers'  licenses  and  the 
academical  and  professional  qualifications.  Section  1089  of  the 
charter  provides  as  follows: 

"  The  board  of  education  on  the  recommendation  of  the  board 
of  super! nteiiil on ta  shall  designate,  subject  to  the  requirements  of 
the  state  school  law  in  force  when  this  act  takes  effect  or  that 
may  thereafter  be  enacted,  the  kinds  or  grades  of  licenses  to 
teach  which  may  or  shall  be  used  in  the  city  of  New  York, 
together  with  the  academic  and  professional  qualificationa 
required  for  each  kind  or  grade  of  license.  The  board  of  educa- 
tion, on  the  recommendation  of  the  board  of  superintendents, 
shall  also  designate,  subject  to  the  like  limitations,  the  academi- 
cal and  professional  qualifications  required,  for  service  of  princi- 
pals, branch  principals,  supervisors,  beads  of  departments,  assist- 
ants  and  all  other  membra^  of  the  teaching  staff." 
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The  pTovisions  of  section  £51  of  the  Education  Law  in  its 
relation  to  an  act  conferring  special  powers  upon  local  school 
anthorities  in  connection  with  the  certification  of  teachers  have 
not  been  interpreted  bj  the  Commissioner  of  Education  on  appeal 
They  h&Te>  however,  been  construed  ex  parte  by  the  CommiaBioner 
of  Education  and  they  have  been  interpreted  by  him  in  the  exei^ 
cise  of  general  supervisory  and  administrative  powers  over  city 
school  ff^stems.  In  April,  1914,  inquiries  were  submitted  by  the 
city  superintendent  of  New  York  city  and  by  the  board  of  educa- 
tion of  that  city,  through  the  chairman  of  its  committee  on  fey-laws 
and  legislation,  as  to  the  validity  of  certain  proposed  r^;ulation3 
prescribing  special  qualifications  for  teachers  of  vocational  or 
trade  subjects  in  elementary  schools.  In  a  communication  to 
the  chairman  of  the  committee  on  by-laws  and  l^slation,  under 
date  of  April  6,  1914,  the  Commissioner  of  Education  stated: 
"  Tour  communication  of  April  1  was  duly  received  and  in  reply 
thereto,  I  advise  you  that,  in  my  opinion,  section  551  of  the 
Education  Law  applies  to  all  teachers  employed  in  the  elementary 
schools  of  the  cities  of  the  stata  This  Department  has  uniformly 
held,  that  teachers  employed  in  the  elementary  schools  of  cities, 
must  possess  the  minimum  qualifications  specified  in  section  651 
of  the  Education  Law.  The  regulation  set  forth  in  your  letter 
before  me  seeks  to  establish  special  qualifications  for  teachers 
of  vocational  or  trade  subjects  in  elementary  schools.  The  lan- 
guage of  the  law  is  that  no  person  shall  be  employed  or  licensed  to 
teach  in  the  primary  or  grammar  schools  of  any  city,  who  does 
not  meet  the  requirements  specified  in  the  said  section  551,  and 
this  provision  of  law  therefore  prohibits  your  board  of  education 
from  specifying  qualifications  for  teachers  of  vocational  or  trade 
subjects  in  such  schools,  which  are  below  the  qualifications  pre- 
scribed by  law  for  teachers  in  elementary  schools." 

In  a  letter  to  the  city  superintendent  o£  schools  of  the  same 
date  it  was  stated:  "This  question  has  never  been  presented  to 
the  Department  through  an  appeal,  but  it  has  had  consideration 
on  ex  parte  statements  a  number  of  times  and  the  universal  ruling 
has  boen  that  the  provisions  now  contained  in  section  551  of  the 
'Education  Law  are  applicable  to  every  teacher  employed  in  the 


:y  Google 


Hattsb  of  Liohtbbmait 


Educatioit  Department 


e^ementar;  schools  of  a  city.  In  the  licensing  of  teachers  in 
trade  subjects  in  elementary  schools  aa  suggested  in  your  letter, 
it  follows  that  it  will  be  necessary  for  the  board  of  education  of 
your  city  to  prescribe  regulations  which  come  within  the  pro- 
visions  of  section  551  of  the  Education  Law." 

While  the  CommisBioner  of  Education  may  not  be  bound  in  the 
determination  of  an  appeal  by  the  general  interpretation  which 
has  been  given  a  statute  for  a  long  period  of  years,  in  the 
administration  of  affairs  governed  by  such  statute,  such  inter- 
pretation should  be  given  great  weight,  and  in  the  absence  of 
substantial  grounds  for  controverting  such  interpretation,  the 
Commissioner  will  accept  the  interpretation  which  has  been 
sanctioned  by  long  usage  without  objection.  There  is  nothing 
in  the  record  of  these  proceedings  which  even  challenges  the 
wisdom  or  soundness  of  the  policy  pursued  in  the  interpretatioa 
of  this  statute  since  its  enactment  in  1895. 

It  should  further  be  considered  that  the  established  educa- 
tional poli(7  of  the  State,  since  the  enactment  of  the  law  of  1795 
and  the  latter  act  of  1812,  creating  a  permanent  State  school 
system,  has  been  to  require  the  employment  in  public  schools  of 
only  Ucemed  or  certificated  teachers.  The  Education  Law 
(§  550)  provides  that  no  person  shall  be  employed  in  the  public 
schools  of  the  State  who  is  not  in  possession  of  a  teacher's  certifi^ 
caie  issued  ag  provided  by  law,  and  that  (§  555)  competent  city 
authorities  may  issue  to  teachers  such  certificates  as  may  be 
authorized  by  special  act  or  city  charter.  The  New  York 
charter  (§  1089)  authorizes  the  board  of  education  to  deeignate 
the  kinds  and  grades  of  licenses  to  be  issued  to  teachers  and  the 
"  academic  and  professional  qualifications "  required  for  each 
kind  of  license,  subject  of  course  to  the  provisions  of  section  551 
of  the  Education  Law,  and  provides  that  no  person  shall  teach  in 
any  public  school  in  the  city  "  who  has  not  such  license."  The 
completion  of  a  course  of  study,  the  passing  of  examinations  or 
the  meeting  of  requirements  of  regulations  or  of  other  tests,  does 
not  legally  qualify  one  to  teach.  In  the  ej-es  of  the  law  no  per^ 
son  is  a  qualified  teacher  until  such  person  has  received  a  license  or 
certificate  duly  issued  by  legally  constituted  authority.     The  law 
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Bpecificallj  prohibits  the  emplojmrat  of  sb  unlicenaed  teachet 
and  imposes  penalties  upon  officials  and  municipalities  for  the 
employment  of  such  teachers.  Both  the  Education  Law  and  the 
charter  of  the  city  of  New  York  make  ample  provision  for  the 
enforceroent  of  all  provisions  of  law  relating  to  the  certification  of 
teachers  and  to  the  employment  of  proper  teachers. 

The  requirement  on  the  part  of  the  State  has  its  hasis  in  the 
broad  and  responsible  interest  which  the  State  exercises,  under  the 
Constitution,  in  the  common  schools.  It  has  made  the  number  of 
l^ally  qualijied  teachers  in  the  elementary  schools  of  the  various 
districts  end  cities  the  principal  factor  in  determining  the  allot- 
ment of  t^e  millions  of  dollars  annually  appropriated  by  the 
L^slature  for  this  purpose,  and  the  Education  Department,  as 
the  agency  of  the  State  charged  by  the  Le^slature  with  the 
responsibility  of  apportioning  State  funds,  requires  of  each  dis- 
trict and  of  each  city,  as  a  prerequisite  to  participation  in  such 
apportionment,  the  names  of  the  teachers  employed  therein, 
together  with  the  kind  or  grade  of  license  held  by  such  teacher. 

But  while  the  State  prescribes  minimum  standards,  the  board 
of  education  of  the  city  of  New  York  is,  under  the  city  charter, 
given  wide  authority  in  making  exactions  beyond  the  require- 
ments set  by  the  State.  Moreover,  in  order  to  make  possible  the 
ready  adjustment  of  the  machinery  of  the  school  system  to  meet 
with  utmost  effectiveness  and  least  loss  new  conditions  arising 
from  time  to  time,  the  board  has  been  given  large  and  broad 
administrative  and  operative  powers,  limited  by  the  provisions 
of  the  Education  Law  and  the  (diarter  in  their  interpretation  and 
by  the  counsel  of  those  principles  which  are  generally  recognized 
as  sound  in  the  administration  and  conduct  of  such  public  busi- 
ness. 

Before  coming  to  the  specific  question  as  to  whether  the  pro- 
posed transfers  may  be  legally  made,  it  will  be  well  to  note  the 
provisions  of  the  charter  touching  directly  or  indirectly  the  power 
of  transfer  or  suggesting  a  policy  in  relation  thereto.  In  section 
1101,  which  deals  with  the  continuation  of  teachers  and  others 
in  the  service  when  the  section  took  effect,  it  is  provided  that  all 
teachers,  other  employees,  etc.,  shall  be  continued:  "Subject  to 
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diang©  of  title,  to  reaasignmeDt  or  to  removal  for  caus^  as  may 
be  provided  by  law,  and  subject  to  the  right  of  said  board  to 
abolish  Qimeceesary  positions." 

The  geraeral  power  to  "  aboliah  iinnecessaiy  positions "  is  to 
be  inferred  from  the  specific  provision  even  if  it  were  not  to  be 
assumed  as  eeaential  to  economical  and  progressive  admiuistratiim. 
iiut  may  teachers  whose  "  unnecessary  positions"  have  been 
abolished  be  transferred  to  other  and  necessary  positions  I  Such 
answer  as  the  charter  makes  is  to  be  found  in  section  1090  of  the 
charter  as  follows:  "  In  case  of  the  consolidatiiMi  of  schools  or  of 
the  discontinuance  of  any  school,  principals  and  teachers  of  good 
standing  who  thereby  may  be  deprived  of  employment,  shall  be 
preferred  in  appointment  to  be  made  in  any  of  the  schools  of  Hie 
city." 

The  policy  clearly  implied  is  that  the  board  shall  give  prefer- 
ence to  those  derived  of  employment  through  the  abolition  of 
unnecessary  positions.  There  is  no  specific  prohibition  of  such 
transfer;  and  even  if  the  positive  intimation  of  power  were  not 
stated  in  the  explicit  language  of  the  charter,  such  power  would 
be  found  in  the  unquestioned  wisdom  of  keeping  in  the  service, 
whore  possible,  a  teacher  of  approved  qualifications  and  successful 
experience  instead  of  taking  one  who  has  not  entered  the  service. 

But  this  power  must  of  course  be  limited  by  Hie  requirements 
of  the  position  to  be  filled.  No  transfer  can  be  made  to  a  position 
which  the  teacher  is  not  l^ally  licensed  and  certified  to  filL 

This  brings  us  to  the  specific  question :  Are  the  special  teachers 
and  the  kindergarten  teachers  whom  it  is  proposed  to  transfer 
from  the  positions  which  they  now  hold,  to  other  positions  in  the 
elementary  schools  of  the  city,  l^ally  licenced  or  certified  by 
virtue  of  the  certificates  which  they  now  possess,  to  fill  the 
positions  in  which  it  is  proposed  to  place  them?  For  a  determina- 
tion of  this  question  we  must  go  again  to  the  provisious  of  section 
551  of  the  Education  Law  and  to  section  1089  of  the  city  charter. 

As  has  been  above  observed,  the  board  of  education  is  vested 
with  broad  powers  under  section  1089  of  the  city  charter  in 
determining  the  kind  and  grade  of  licenses  or  certificates  which 
shall  be  issued  to  teachers  who  are  to  be  employed  in  the  city 
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eobool  system.  This  pronBioB  is  Buffioiently  broad  to  eoaOe  the 
board  of  education  to  eBtablish  a  oomprehemaive  Bystem  of  cer- 
tification of  teachers.  It  must  furtlier  be  obserred  that  it  was 
the  evident  intention  of  the  L^slatur^  in  the  enactment  of  this 
aecdOQ  of  the  charter,  to  confer  powers  on  the  board  of  education, 
within  the  limitations  of  section  551  of  the  EducatiMi  Law,  for 
the  eetabliahment  of  an  elastic  and  comprebenaiTe  scheme  of 
licensing  or  certifying  teachers,  based  upoa  the  generally 
accepted  ideas  of  modem  pedagogical  standards. 

A  careful  examination  of  secticm  651  of  the  Education  Law, 
which  ifl  above  quoted  in  full,  wiE  show  that  no  person  sJtall  be 
employed  or  licensed  to  teach  in  the  primary  and  grammar  schools 
of  any  ciiy,  etc.,  vha  does  not  meet  one  of  the  several  qualifica- 
tions enumerated  in  that  section.  It  has  also  been  ^own  that 
"  primary  and  grammar  schools  "  are  synonymous  at  the  present 
time  with  "  elementary  schools."  This  language  is  broad  and 
comprehensive.  It  applies  to  all  teachers  employed  in  these 
schools.  It  is  immaterial  whether  theae  teachers  are  regular 
leathers  or  spe<»al  teachera.  Arvy  teacher  employed  to  teach  in 
any  oapacity  in  the  elementary  schools  in  any  city  of  the  State 
must  meet  the  minimum  requirements  specified  in  that  section  of 
the  law.  The  board  of  education  of  each  city  may,  in  ita  dis- 
cretion, as  has  been  noted,  exact  additional  requirements. 

What  are  the  qualificationa  enumerated  in  the  said  section  551 1 
It  will  be  observed  that  there  are  three  ways,  aside  from 
experience,  of  meeting  the  minimum  qualifications  under  this 
secti<Hi: 

Under  subdivision  1,  a  graduate  of  one  of  the  State  normal 
schools  of  this  State  is  qualified; 

Under  subdivision  2,  a  person  who  has  earned  on  examination 
the  life  state  certificate  issued  1^  the  Commiseioner  of  Education 
is  qualified.  There  can  be  no  question  so  far  as  the  State  is  con- 
cerned, as  to  the  persons  who  may  qualify  under  these  two  sub- 
divisions. Any  person  whom  it  is  proposed  to  transfer,  holding 
either  a  normal  school  diploma,  issued  by  one  of  the  normal 
schools  of  this  State,  or  a  life  State  ow^ificate  issued  by  die 
Commissioner  of  Education  <m  ezaminaticai,  meete  the  State 
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requireanoats,  is  ipeo  facto  legally  licensed  and  certificated  and 
may  be  transferred  under  the  direction  of  the  board  of  education. 

To  qualify  under  BubdiTiBi<Hi  8  of  this  aecticm,  three  conditions 
mnat  be  satisfied.    Theee  are: 

a.  The  ai^licant  must  have  completed  an  academic  course 
approred  by  the  CommiaaioneT  of  Education.  For  those  appli- 
cants who  are  preparing  to  be  regular  teachers  in  the  elementary 
schools  cM^n  aoademio  subjects  are  specified  and  have  been  so 
specified  for  years. 

h.  The  applicant  most  also  have  completed  a  professional  train- 
ing oourae,  covering  a  period  of  at  least  two  years^  whidi  is  also 
approved  by  the  ComndssionOT  of  Edncation.  For  those  pre- 
paring to  teach  special  subjects,  courses  are  approved  differing  in 
Bnne  respects  frcon  the  courses  approved  for  the  general  license 
and  have  been  in  force  for  many  years. 

c.  The  applicant  in  addition  to  having  completed  such  academic 
and  such  professional  courses  must  possess  a  eertificaie  or  license, 
issued  by  the  city  superintendent,  authorizing  such  applicant  to 
teach  in  the  elonentary  schools. 

The  Commissioner  of  Education  is  given  broad  powers  under 
ttiis  section  of  the  law  for  the  purpose  of  maintaining  high 
standards  of  qualiiicatione  for  teachers  employed  in  any  capacity 
in  the  elementary  schools.  A  teachw  who  is  to  be  admitted  to  the 
teaching  service  in  any  capacity,  in  the  elementary  schools  of  a 
city,  who  does  not  possess  the  normal  school  diploma  or  the  life 
State  certificate  above  referred  to,  or  who  does  not  come  into  the 
service  under  the  experience  clause,  must  have  completed  an 
academic  course  and  a  professional  course,  eat^  approved  by  the 
Commissioner  of  Edncation  and,  in  addition  thereto,  hold  a  cer- 
tificate issued  by  proper  anthority.  The  Commissioner  of  Educa- 
iioa  has  approved  a  well-known  academic  course  and  a  well-known 
professional  course  for  the  special  purpose  of  meeting  this  require- 
ment of  the  statute  in  relation  to  the  training  o£  teachers  for  gen- 
eral work  in  the  elementary  schools.  He  has  also  approved  certain 
academic  and  profeesional  courses  as  a  basis  for  the  certification 
of  teachers  of  special  subjects  sudi  as  drawing,  music,  physical 
training  and  other  subjects.    The  courses  approved  for  qualifying 
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teachers  of  speciaj  subjects  are  not  in  all  respects  the  aam©  as  the 
courses  approved  for  r^ular  teachers  in  the  tAementarj  sdioola. 
It  can  not  be  held,  therefore,  tiiat  teachers  who  hold  special  cer- 
tificates issued  upon  the  completion  of  oouraee  prescribed  for  such 
certificates  are  I^ally  qualified  bj  virtue  of  theee  special  cer- 
tificates to  receive  certificates  authorizing  them  to  teadb  geno^lj 
in  the  elMnentary  schools.  Undoubtedly  many  of  those  holding 
special  certificates  have  completed  the  approved  academic  and 
professional  courses  which  might  entitle  them  to  receive  cer- 
tificates authorizing  them  to  teach  generally  in  the  elementary 
schools,  but  it  ia  to  be  clearly  understood  that  neither  the  general 
regulations  prescribed  by  the  Commissioner  of  Education  for  the 
issuance  of  special  certificates  nor  the  regulations  prescribed  by 
the  board  of  education  for  the  issuance  of  special  certificates, 
require  the  completion  of  the  same  academic  and  the  same  pro- 
fessional courses  which  are  prescribed  for  the  issuance  of  what 
are  generally  known  as  certificates  to  teach  in  the  elementary 
schools. 

The  said  section  551  contains  another  provision  under  which 
teachers  may  be  legally  certified  to  teach  in  the  elementatr 
schools  of  cities.  A  toacher  who  has  not  completed  the  academic 
course  and  the  professional  course  required  under  this  section  or 
who  has  not  earned  a  life  State  certificate,  may  qualify  to  teach 
in  the  elementary  schools  of  a  city,  provided  sueh  person  has  had 
aucceasful  experience  in  teaching  for  at  least  three  years.  Of 
course,  it  must  follow  that  the  person  desiring  to  enter  the  service 
on  this  experience  provision,  must  possess,  in  addition  to  having 
had  such  experience,  a  certificate  authorizing  her  to  teadi  the 
general  subjects  in  the  elementary  schools.  The  question  is  here 
raised  as  to  whether  or  not  a  teacher  having  had  tliree  or  more 
years  of  experience  as  a  teacher  of  special  subjects,  such  as  draw- 
ing, music,  cooking,  sewing,  German  or  in  kindergartrai,  etc,  may 
be  held  to  have  satisfied  this  provision  of  the  law  and  to  bo  quali- 
fied to  receive  a  certificate  authorizing  her  to  teach  general  sub- 
jects in  the  elementary  schools.  To  hold  that  such  experience 
would  satisfy  the  law  would  defeat  the  very  purpose  of  the  statat& 
It  would  open  the  door  to  abuaee  which  would  break  down  the 
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high  Btandard  of  qualificationB  for  the  regular  teachers  in  ele- 
memtary  schools  which  has  been  maintained  throughout  all  citiee 
in  the  State  for  twenty  yean.  Such  construction  cannot  be  placed 
upon  this  provision  of  the  section  in  question.  It  must  be  held 
that  the  plain  intention  of  the  Legieiature  was  that  the  experiemce 
required  under  this  section  should  be  the  broad  experience 
obtained  bj  a  teacher  in  giving  instruction  in  the  subjects  gener- 
ally included  in  the  elementary  school  course.  It  cannot  be  held 
that  three  years  of  experience  in  teaching  cooking  or  three  years 
of  experience  in  teaching  sewing  or  German  or  in  giving  instruc- 
tion in  physical  training  or  in  teac^g  in  the  kindergarten,  shall 
qualify  a  techer  to  give  instruction  in  language,  in  number  work, 
in  geograjjiy  or  the  other  subjects  in  the  curriculum  of  the 
elementary  schools. 

The  amended  by-laws  (§  67,  subd.  3,  as  amended  June  23, 
1915)  of  the  board  which  provide  in  substance  that  a  kindergarten 
teaoheir  holding  a  permanent  kindergarten  license  is  qualified  by 
virtue  of  that  license  to  be  transferred  to  the  "grades  of  the  first 
six  years  of  the  elementary  schools  "  is  void.  Under  the  charter 
(§§  1069,  1079)  the  classification  of  the  board  of  education 
(respondent's  answer,  1  5)  and  court  decisions  (Bronx  Borough 
Teadiers  Association  v.  Board  of  Education,  118  N.  Y.  483) 
kindergartens  are  held  to  be  separate  and  apart  from  elementary 
schools. 

Respondent  states  in  it*  answer  that  it  is  not  the  intention  of 
the  board  of  education  to  assign  the  teachers  of  special  subjects 
such  as  drawing,  music,  cooking,  German,  etc.,  to  teach  regular 
Bubjects  in  the  dementary  schools,  but  that  such  special  teachers 
will  continue  to  teach  the  special  subjects  only  which  they  are 
properly  licensed  to  teach.  There  is  no  valid  objection  to  such 
action,  but  the  board  of  education  is  without  legal  authority  to 
assign  such  teachers  by  virtue  of  their  special  licenses  to  the 
positions  of  regular  teachers  in  the  elementary  schools. 

I  therefore  decide  that  so  much  of  the  resolutions  and  by-laws 
of  the  board  of  education  of  the  city  of'N'ew  York,  herein  com- 
plained of,  as  authorizes  or  provides  for  the  transfer  or  assignment 
to  the  positions  of  re^lar  teachers  in  elranentary  schools  of  kinder- 
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garten  teachers  and  teachers  of  special  subjects  who  do  not  hold 
a  license  or  oertifioate  authorizing  them  to  teach  as  r^ulsr 
teachers  in  the  elemental;  achoola  of  sadk  eity,  is  illegal  and 
thereifore  void. 

It  is  hereby  ordered : 

That  any  and  all  acta  and  proceedings  «f  the  Board  of  Educa- 
tion of  the  city  of  Jfl'ew  York  heretofore  taken  in  conflict  with  the 
decision  herein  remdered,  be,  and  the  same  are,  set  aside. 


In  the  Matter  of  the  Appeal  of  Eosb  GsBaiaT,  Rdative  to  the 
Payment  of  Tuition  of  Certain  Pupils  in  School  District  Ko. 
12,  Town  of  Rotterdam,  Schenectady  County 

Case  No.  309 

(Bedded  iSxy  24,  lOlS) 

A  cWld  placed  by  the  poor  tuthoritiea  to  bottd  with  a  family  i«  eattUed  to 
school  privileges  when  such  family  residea. 

Two  children,  respectively  twelve  and  fourteen  years  of  age,  were 
placed  by  the  poor  authorities  of  Schenectady  county  to  board  with  the 
appellant.  Rose  Greeley,  in  district  No.  12,  In  the  town  of  EotUrdam, 
that  county.  The  children  had  no  other  home,  as  their  parenta  bad 
deserted  them.  The  trustees  of  district  No.  12  refused  to  admit  th«»fi 
children  to  school  privileges  unless  their  tuition  was  paid.  B«ld,  that 
under  the  circumstances  the  children  were  residents  of  the  district  in 
which  the  family  that  boarded  them  resided. 

FiNLET,  Commiesioner. —  The  appellant  herein,  Rose  Greeley, 
is  a  resident  of  school  district  No.  12,  town  of  Rotterdam,  Schenec- 
tady county.  There  is  no  dispute  as  to  the  facts.  The  poor 
authorities  of  Schenectady  county,  acting  undM  the  anthority  of 
the  Poor  Law,  placed  two  children,  one  aged  twelve  years  and  one 
aged  fourteen  years,  in  the  home  o£  the  appellant,  agreeing  to  pay 
for  their  board  and  maintenance  the  sum  of  three  dollars  each 
per  week  Su(ii  diildren  became  county  charges  by  reason  of  their 
'leeertion  by  their  parents.  They  have  no  other  domicile  or  place 
of  residence  ihan  the  home  of  the  appellant. 
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The  trnateea  of  district  Na  12,  Rotterdam,  upon  being  requested 
to  permit  such  children  to  attend  the  Bohool  in  the  district,  refused 
to  do  80,  and  adopted  a  resolution  ezdading  audi  children  from 
the  Bchool  an  the  ground  that  they  wcto  not  resid^ts  of  the  dis- 
trict and  were'  therefore  not  entitled  to  school  privil^w  therein 
without  the  payment  of  tuition. 

The  statute  provides  that  "A  person  over  five  and  under  twenty- 
one  years  of  age  is  entitled  to  attend  the  publio  schools  maintained 
in  the  district  or  city  in  which  such  person  resides  without  the 
payment  of  tuition."  Education  Law,  §  687,  anbd.  1.  And  ©very 
child  within  tiie  ccmipulaory  school  age  (between  eight  and  sixteen 
years  of  age)  is  required  to  attend  upon  instruction  during  the 
entire  time  that  the  school  in  the  district  ahall  be  in  session. 
EducatiMi  Law,  §  621. 

As  a  general  rule  a  child  is  a  resident  of  the  district  in  which 
the  father  resides,  or  if  the  father  be  dead  or  has  abandoned  the 
family,  of  the  district  in  which  the  mother  resides.  If  both  parents 
be  dead,  or  if  they  have  abandoned  or  deserted  the  children  and  do 
not  provide  or  maintain  a  home  for  them,  snch  children  attain 
residences,  independent  of  diat  of  their  parents,  in  the  districts  in 
which  they  make  their  permanent  homes,  whether  they  be  sup- 
ported and  maintained  as  public  charges,  by  private  charity  or  -by 
their  own  ende&vor. 

It  does  not  appear  where  the  boys  in  question  resided  prior  to 
their  being  placed  with  the  appellant.  They  were  obviously  resi- 
dents of  the  county  or  they  would  not  have  become  couuty  charges. 

They  do  not  appear  to  have  any  settlement  or  place  of  abode  in 
any  other  town  or  school  district  in  Schenectady  county,  and  there 
is  no  school  other  than  that  in  the  district  where  the  appellant 
resides  where  they  may  be  compelled  to  attend. 

Their  parents  do  not  provide  a  home  in  which  they  may  be 
maintained.  The  only  home  which  they  possess  is  that  provided 
for  them  at  a  county  expense  in  the  family  of  the  appellant.  The 
respondent  trustees  have  not  deuied  the  allegations  of  the  appel- 
lant, and  it  must  therefore  bo  accepted  as  fully  proven  that  the 
children  are  not  merely  temporary  sojourners  in  the  district  for 
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the  purpose  of  receiving  the  privileges  of  the  school  therein.  It 
follows,  therefore,  that  they  must  be  r^arded  as  residents  of  the 
district  for  school  purposes.  They  are  entitled  to  school  privileges 
(herein  and  the  trustees  thereof  are  required  to  see  to  it  that  th^ 
attend  the  school  during  the  time  that  it  is  in  session  a£  provided 
in  the  compulsory  attendance  article  of  the  Education  Law. 

Such  conclusion  is  in  accord  with  tlie  determination  of  the 
courts  of  the  State  to  the  effect  that  where  a  child  having  no  home 
with  hia  natural  parents,  is  placed  or  boarded  with  a  family  by  a 
children's  aid  society,  he  is  a  resident  of  the  school  district  in 
which  such  family  resides,  and  is  entitled  to  school  privileges  in 
such  district.  See  People  ex  rel.  Brooklyn  Children's  Aid  Society 
V.  Hendrickson,  125  App.  Div.  256;  affd.,  196  N.  Y.  551. 

The  appeal  is  sustained. 

It  is  hereby  ordered,  That  the  trustees  of  school  district  No,  12, 
town  of  Rotterdam,  Schenectady  county,  be,  and  they  hereby  are, 
directed  to  permit  the  two  children  placed  or  boarded  with  Rose 
Greeley,  a  resident  of  such  district,  to  attend  the  school  in  such 
district  without  the  payment  of  tuition. 


In  the  Matter  of  the  Appeal  of  John  Sohaibeb,  Jb.,  and  Others 
Relative  to  the  Erection  of  a  School  Building  in  District  No.  i, 
Town  of  Niskayuna,  Schenectady  County,  and  the  Town  of 
Colonic^  Albany  County 

Case  No.  810 

(Decided  May  24,   1016) 

Ciicnmatancea  under  which  a  mMtlng  will  not  be  ordered  to  reconiideT  the 
determfnation  of  a  meeting  already  and  properly  had  and  which  hai 
voted  for  the  erection  of  a  new  school  building. 

On  February  14,  191S,  a  special  meeting  wha  held  in  Bcbool  district 
No.  4,  town  of  Niskayuna,  Schenectady  county,  and  town  of  Oolonie, 
Albany  county,  at  which  a  resolution  was  adopted  for  the  erection  of  a 
new  school  building  on  the  present  site  at  a  cost  of  $12,000.  This  appeal 
Is  brought  by  certain  taxpayers  of  the  district  who  allege  that  a  smaller 
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and  leu  ezpeneiTe  building  Till  lulBce.  It  Appears  Uiat  the  Mid  meeting 
waa  properly  called  and  carried  on  and  that  the  action  taken  waa  the 
rsmlt  of  a  careful  inrestigation  $mA  Inquirj.  The  erection  of  Uie  nev 
building  will  materially  InereaM  the  icbool  facilitiu  and  educational 
welfare  of  the  diHtrict  and  no  uaeful  result  will  be  attained  by  another 
meeting.     Appeal   ditmiMed. 

FiNLEY,  CommiwioDei. — A  apecial  meeting  was  held  in  school 
district  No.  4,  town  of  Kiskayuna,  Schenectady  county,  and  town 
of  Colonie,  Albany  county,  on  February  14,  1016,  at  which  a  reso- 
lution was  adopted  authorizing  the  expenditure  of  $12,000  for 
the  erection  of  a  new  school  building  on  the  present  site  in  such 
district  The  appellants  are  taxpayers  in  such  .district,  and  they 
complain  that  a  building  sufficient  in  aU  respects  to  accommodate 
suitably  the  pupils  of  the  district  may  be  erected  for  a  less  sum 
than  that  appropriated,  and  that  no  opportunity  was  afforded  those 
present  at  the  meeting  to  vote  upon  a  resolution  providing  for  a 
smaller  and  lees  expensive  building. 

It  is  not  allied  that  the  proceedings  of  the  meeting  were  irregu- 
lar, or  that  those  favoring  a  smaller  expenditure  for  the  new  build- 
ipg  were  prevented  by  any  unfair  means  on  the  part  of  those  in 
charge  of  the  meeting,  from  freely  expressing  their  views  nor 
were  th^  deprived  of  the  opportunity  of  opposing  the  proposed 
expenditure.  The  resolution  authorizing  the  expenditure  of 
$12,000  foT  the  new  building  was  adopted  by  a  vote  of  forty-seven 
to  twenty-five.  It  does  not  affirmatively  appear  that  any  of  those 
favoring  the  proposal  have  changed  their  views,  or  that  if  another 
meeting  was  held  any  of  th«n  would  vote  to  rescind  the  resolution 
previously  adopted. 

It  is  alleged  that  a  majority  of  the  qualified  electors  of  the  dis- 
trict have  petitioned  the  trustee  of  the  district  requesting  that  a 
special  meeting  be  called  to  reconsider  the  matter  of  the  erection 
of  the  new  building,  and  that  the  request  was  dmied.  The  peti- 
tion was  signed  by  forty-eight  persons^  some  of  whom  were  present 
at  the  meeting  and  presumably  opposed  the  proposed  new  build-' 
ing,  and  all  of  whom,  so  far  as  it  appears  from  the  record,  were 
duly  notified  of  the  meeting  and  of  the  purpose  for  which  it  was 
Statb  Dkpt.  Ban. — Vol.  7  80 
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called-  The  respondent  alleges  that  there  axe  one  hondred  and 
fourteen  qualified  electors  in  the  district;  that  at  least  three  of 
those  whose  names  were  signed  to  the  petition  were  not  qualified 
electors  and  that  some  of  the  signers  have  expressed  to  the 
respondent  their  regret  that  they  signed  such  petition. 

The  facts  presented  clearly  indicate  that  there  has  been  no 
material  change  of  sentiment,  as  expressed  at  the  meeting,  war- 
ranting the  assumption  that  the  resolution  directing  the  erection 
of  the  new  building  at  a  cost  not  exceeding  $12,000,  is  not  now 
favored  by  a  majority  of  the  voters  of  the  district.  When  a  district 
has  given  fair  expression  of  its  views  as  to  a  proposed  school 
improvement,  at  a  meeting  duly  called  and  regularly  conducted, 
and  largely  attended,  the  acts  and  proceedings  of  such  meeting 
should  be  permitted  to  stand,  and  the  authorized  improvement 
should  be  completed.  Further  consideration  of  such  improvement 
should  not  be  directed  on  appeal  unless  it  affirmatively  appears 
that  the  action  taken  will  result  in  an  unreasonable  and  excessive 
burden  upon  the  taxpayers  of  the  district,  that  circumstances  have 
arisen  since  the  action  was  taken  which  render  the  action  inadvis- 
able, or  that  the  meeting  was  not  fairly  representative  of  the 
desires  of  a  majority  of  the  voters  of  the  district 

It  does  not  Appear  that  the  proposed  expenditure  of  $12,000 
for  a  new  school-house  will  impose  an  unreasonable  tax  burden 
upon  the  district.  There  is  no  doubt  as  to  the  necessity  for  a 
new  building.  The  present  facilities  are  inadequate.  The  district 
ties  in  the  suburbs  of  Schenectady.  It  has  an  assessed  valuation 
of  about  $231,000  with  an  annual  increase  of  nearly  $10,000. 
The  mimber  of  children  is  increasing,  so  that  reasonable  provision 
must  be  made  for  future  school  improvements.  It  has  not  been 
shown  by  competent  proof  that  a  school-house  sufficient  for  the 
present  necessities  of  the  district  may  be  built  for  less  than  the 
amount  made  available  by  the  resolution.  The  respondent  trustee 
and  a  committee  duly  appointed  by  the  annual  meeting  of  1915 
have  given  careful  consideration  to  the  proposed  new  building. 
Such  committee  reported  to  a  Special  meeting  duly  called  for  the 
purpose  on  October  26,  1915,  at  which  the  committee  was 
requested  "  to  look  further  into  matter  of  school  property,  and 
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report  some  definite  proposition  to  be  acted  upon  at  some  future 
meeting  of  the  district."  The  final  report  was  submitted  at  the 
meeting  which  adopted  the  resolution  authorizing  the  ezp^iditure 
of  $12,000  for  the  new  building. 

It  thus  appears  that  the  district  has  been  fully  advised  as  to  the 
proposed  expenditure  and  that  all  interested  taxpayers  and  voters 
have  been  given  ample  opportunity  to  discuss  and  consider  the 
matter.  The  action  taken  was  the  result  of  careful  investigation 
and  inquiiy.  The  school  facilities  and  educational  welfare  of  the 
district  will  be  materially  advanced  by  the  erection  of  a  new  build- 
ing as  authorized  by  the  resolution  adopted  at  the  meeting  held 
February  14,  1916,  and  no  useful  reeult  will  be  attained  by 
requiring  that  another  meeting  he  held  to  consider  the  question. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Equalizatioit   of   Taxis  m   School 
IhsTKicT    Xo.     6,    Towns    or    Abtwebp    and    Fowlbb, 

JiFFXaSON    COUITTT 

Case  No.  811 

<I>ecided  Ma.j  34,  191S} 

TbB  lalMtaiitial  complUnce  with  the  nqniiemmU  of  lectloa  414  of  tlw  Edo- 
eatloD  Law  U  neceauiy  for  the  piopei  eqnallMtloii  of  Vklnatlotu  of  teal 
property  tor  asMsiiiieDta  In  joint  echool  diitrlcta. 

The  supervisora  of  the  towna  of  Antwerp,  Fowler  Bud  Di&nft,  JellerBon 
cot)nt7,  met  for  the  purpose  of  eqiutliEing  the  aauaaed  vftluationi  of  real 
property  in  joint  school  district  No.  6,  towoH  of  Antwerp  and  Fowler. 
Thia  appeal  Is  brought  from  their  determination.  The  aupeTvieore  who 
malie  such  equalization  act  Judicial)]'  in  so  doing  and  the  Coromiasioner 
of  Education  has  no  authority  to  reriew  their  action  unleaa  it  is  ahown 
in  what,  respect  and  to  wtiat  extent  injuries  have  been  done  by  their 
findings.  In  a  number  of  particulara  the  petitioner  has  failed  to  comply 
with  the  statute  and  hence  the  appeal  is  diBmiwed, 

FiNLEY,  Commissioner. —  This   appeal    is   brought  from  the 
action  of  the  supervisors  of  the  towns  of  Antwerp,  Fowler  and 
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Diana,  JefferBOn  count;,  in  equalizing  the  aasessed  valuatiooft  of 
w»l  property  in  joint  school  district  No.  6,  towns  of  Antwerp 
and  Fowler,  in  each  count;.  The  aj^iellant  ia  a  taxpayer  in  such 
district  and  alleges  that  there  is  material  inequality  in  the  a«6es»- 
ment  of  real  property  situated  in  the  towns,  caused  by  the  dif- 
ferent methods  of  ascertaining  valaee  by  the  asseeaors  of  such 
towns. 

The  petition  of  the  appellant  does  not  dearly  indicate  the  pro- 
ceedings talcen  to  equaliise  such  valuations.  It  appears  that  the 
superrisors  <^  the  towns  of  Antwerp  and  Fowler  met  for  the 
purpose  of  equalization,  but  that  they  were  unable  to  agree  as  to 
the  "  relative  proportion  of  taxes  that  ou^t  to  be  aaaessed  upon 
ibe  real  property  of  the  parts  of  such  district "  lying  in  the  two 
towns  (see  Education  Law,  §  414,  aubd.  2),  and  they  summcmed 
the  euperriflor  of  Uie  town  of  Diana  to  unite  witii  them  in  detei^ 
mining  the  question.  As  a  result  of  the  deliberations  of  such 
supendsors  it  was  determined  that  the  assessment  was  relatively 
equal  and  was  left  unchanged. 

The  appellant  states  that  he  was  materially  injured  by  such 
determination.  He  does  not  set  forth  in  what  respect  the  deter- 
mination of  the  supervisors  was  erroneous.  It  is  alleged  that  the 
findings  and  roport  of  the  supervisors  was  not  filed  with,  or  sub- 
mitted to,  any  officer  of  the  district  vrhicb  doubtless  accounts  for 
the  failure  to  state  the  time  and  place  of  the  hearing,  tie  pro- 
ceedings had  thereon,  and  the  grounds  of  the  determination.  The 
snperrisora  from  whose  action  the  appeal  was  taken  have  not  hem 
served  with  the  petition  and  have  not  served  and  filed  an  answer 
thereto.  Proceedings  for  the  equalization  of  valuations  of  real 
property  for  assessment  in  joint  school  districts  are  statutory  and 
there  must  be  a  substantial  compliance  with  the  reqtiirements  of 
the  law.  Education  Law,  §  414.  The  supervisors  who  are 
required  to  make  such  equalization  act  judicially  in  so  doing,  and 
their  proceedings  ma;  not  be  reviewed  on  appeal  by  the  Com- 
missioner of  Education  unless  facts  are  presented  showing  in 
what  respect  and  to  what  extent  the  appellant  has  been  injured 
by  the  findings  of  the  gupervisOTB.     The  p0titi(si  in  the  appeal 
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must  contain  specific  and  detailed  allegations  of  unequal  valua- 
tions 30  that  at  least  a  prima  facie  case  of  errtoieoDS  determinaticm 
IB  preaented.  Copies  of  ibe  petition  must  be  served  npon  the 
supervisors  ctHnprising  the  board  of  equalization. 

The  circumstances  above  enumerated  render  it  necessary  for 
me  to  dismiss  the  appeal,  with  the  su^eation  that  when  the  next 
assessment  list  is  prepared  for  the  district,  new  proceedings  be 
instituted  before  the  aupervisora  of  the  towns  to  "  determine 
whethw  the  valuation  of  real  property  npon  the  several  assessment 
rolls  of  said  towns  is  substantially  just  as  compared  with  each 
other,"  as  provided  in  secticm  414  of  the  Education  Law,  If  the 
appellant  is  aggrieved  at  the  determination  of  such  supervisors 
he  may  present  to  the  Commissioner  of  Ednoation,  upon  appeal, 
the  essential  facts  indicating  in  what  respect  such  determination 
is  erroneous^  and  the  proceedings  and  determination  will  be 
reviewed  and  such  disposition  thereof  will  be  made  as  seems 
warranted. 


The  appeal  ia  dismissed. 


In  the  Matter  of  the  Appeal  of  Johh  H.  Youno  from  the  Tax 
List  of  School  District  No.  12,  Town  of  Amsterdam,  Mont- 
gomery County 

Caw  Na  813 

(Decided  Ui.y  25,  1910) 

LlmltAtioa  upon  tha  powei  of  ichool  tnutaoi  In  detonnlnlng  vnlnstioa  of 
taasbla  proparty. 

John  H.  Young  is  «  taxpajer  and  resident  of  ichool  dlatrlct  No.  18, 
town  of  AmiterdftTn,  Montgomery  county.  He  iraa  Bsuased  upon  th« 
aaMument-roll,  for  the  year  19IS,  for  real  property  In  the  sum  of  (S.OOO. 
The  board  of  education  of  the  school  district,  however,  aaaatBed  him  for 
thii  lame  property  for  the  aatne  year  at  t7,400.  The  town  uaeuora  in 
reporting  the  value  of  the  uid  property  can  be  presumed  to  have  acted 
within  their  dlBcretlonary  power  and  except  it  be  aliown  they  were  guilty 
of  error  the  asseennent  made  by  them  moat  atand.  The  tmsteea  of  a 
•chool   district  are  required  by  soctlon  il2  of  tbe  Education  Law  to 
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take  their  Taluktiona  from  the  Iftst  ftsaesBment'roU  of  the  town.  Th^ 
hare  no  authority  to  substitute  their  judgment  for  that  of  th«  town 
assetsora.    Appeal  sustained. 

FiNLaT,  Commissioiier. —  The  appellant,  J(An  H.  Young,  is  a 
taxpayer  and  resident  of  Union  Free  School  District  Na  12,  town 
of  Amsterdam,  Montgomery  county.  He  was  aasesaed  upon  the 
town  asBessment  roll  of  such  town  for  the  year  1915,  for  the 
following  described  real  property: 

House  and  lot $1,200 

Lot  and  c^lar 200 

Double  house  and  lot 1,500 

Farm 2,100 

Total $5,000 

The  board  of  education  of  su<^  district  in  its  tax  list  for  the 
year  1915  assessed  such  property  as  follows: 

House  and  lot $1,200 

Double  house  on  Yoang  street 1,200 

Lots 6,000 

Total $7,400 

The  appellant  insists  that  the  assessment  of  such  property  on 
the  town  assessment  roll  was  correct,  and  that  the  modification 
and  increase  of  such  assessment  by  the  re8poiid€nt  Board  of 
Education  was  unlawful,  and  asks  that  the  said  board  be  directed 
to  correct  the  tax  list  of  such  district  by  eliminating  die  aasesa- 
ment  of  such  property  upon  such  list  and  by  inserting  in  place 
thereof  the  descriptions  and  valuations  contained  in  the  town 
assessment  roll. 

The  respondents  alleged  that  the  assesanont  of  such  property 
on  the  town  assessment  roll  was  erroneous  in  that  the  land  therdn 
described  as  farm  property  has  been  plotted  and  laid  out  as 
village  lots,  and  are  advertised  for  sale  as  sQch.    It  is  admitted 
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by  the  appellant  that  a  portion  of  such  farm  has  berai  plotted  into 
lots,  that  streets  have  been  laid  out  thereon,  and  that  a  number 
of  such  lots  have  been  sold  and  homes  are  erect«d  thereon  vhicb 
are  now  occupied.  He  inaists  that  the  unsold  portion  of  the 
land  assessed  as  farm  land  on  the  town  assesement  roll  is  used 
and  occupied  for  farm  purposes  and  should  be  valued  for  taxation 
as  a  farm. 

It  is  apparmt  that  the  land  was  In  the  same  condition  when 
the  town  assessors  viewed  it  for  assessment,  as  wben  the  respwd- 
enta  prepared  their  tax  list.  The  land  had  been  mapped,  plotted 
and  laid  out  into  streets  and  lots,  and  the  lots  were  advertised 
for  sale  when  the  town  asseesment  roll  was  prepared.  The  town 
assessors  in  assessing  such  land  as  farm  land  exercised  the  dis* 
eretionary  power  conferred  upon  them  by  statute,  and  in  the 
absence  of  proof  that  they  did  not  have  before  them  all  the  facta 
upon  which  a  correct  assessment  could  be  made,  or  that  they  were 
misled  by  the  facta  presented,  it  may  n<A  be  asserted  that  th^ 
were  guilty  of  error  in  making  auch  assessment. 

The  statute  requires  the  trustees  of  a  school  district  to  determine 
valuations  of  taxable  property  from  the  last  asseaHoaent  roll  of 
the  town.  Education  Law,  §  412.  The  trusteee  may,  upon  due 
notice  and  after  a  hearing,  ascertain  such  valuations  otherwise 
than  from  the  town  assessment  roll,  where  such  valuations  have 
increased  or  diminished  since  such  assessment  roll  was  completed, 
or  "  when  an  error,  mistake  or  omission  on  the  part  of  the  town 
assessors  shall  have  been  made  in  the  description  or  valuation  of 
taxable  property."     Id,,  §  418. 

These  provisions  of  the  statute  do  not  authorize  tbe  trusteee  of 
a  school  district  to  substitute  their  judgment  as  to  the  descriptions 
and  valuations  of  taxable  real  property  for  that  of  the  town 
assessors.  Town  assessors  are  especially  chosen  for  the  purpose 
of  ascertaining  such  valuations;  they  are  eonpowered  to  make 
investigations  and  conduct  hearings  for  the  purpose  of  ascertain- 
ing such  valuations.  They  may,  in  the  performance  of  their 
duties,  omit  taxable  property,  or  clerical  errors  may  appear  in 
the  town  assessment  roll     Such  omissions  or  ^rors  may  be  sup- 
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plied  or  corrected  by  trustees  of  school  districts,  bat  tbe  statute 
abore  referred  to  does  not  contemplate  that  tbe  power  of  trustees 
to  osBen  property  sbould  be  equal  or  superior  to  that  of  town 


As  stated  by  Commissioner  Draper  in  Matter  of  the  A^^ieal 
at  the  Bound  Lake  Association  (Appeal  Na  5240,  Judicial 
Decisioos,  47):  "  Where  an  issue  relative  to  the  assessment  of 
property  is  raised  previous  to  the  asseesmeut  of  such  prc^perty, 
and  the  town  asseseors  with  full  knowledge  of  the  pointo  inv(dved 
in  that  issue^  proceed  to  a  determination  of  such  issue,  and  thereby 
Sx  a  valuation  upcm,  and  the  ownership  of,  a  piece  of  property, 
the  right  to  review  such  action  of  the  town  assessors  is  not  vested 
by  law  in  school  district  trustees." 

Applying  the  principle  thus  declared  to  the  issue  raised  upon 
&is  appeal,  it  must  be  held  that  the  respondent  board  of  educa- 
tion was  not  authorized  to  modify  the  doacription  and  increase 
the  valuation  of  the  appellant's  real  property  as  they  appeared 
upon  tiie  town  assessment  roll.  It  was  the  duty  of  the  re6p>ndents 
to  follow  the  descriptions  and  valuations  contained  in  the  town 
assesHuent  roll,  except  where  such  roll  is  clearly  erroneous  because 
of  omissions  and  clerical  mistakes.  The  tax  list  must  be  with- 
drawn from  the  hands  of  the  collector  and  corrected  so  aa  to 
conform  to  such  asaessment  roll. 

The  appeal  is  sustained. 

It  is  hereby  ordered,  That  the  board  of  educatimi  of  TTnicm 
Free  School  District  No.  12,  town  of  Amsterdam,  Montgomery 
county,  be  and  they  hereby  are,  directed  to  withdraw  the  tax  list 
and  warrant  of  such  district  for  the  yeai's  191.5-1916,  from  the 
hands  of  the  collector,  and  that  such  tax  list  be  corrected  by 
eliminating  therefrom  the  assessment  of  property  owned  by  John 
H.  Young,  and  by  inserting  therein  the  assessment  of  such  prop- 
erty as  the  same  appeals  upon  the  town  assessment  roll  for  die 
town  of  Amsterdam  for  the  year  1915. 
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In  the  Matter  of  the  Appeal  of  Ahna  E.  PaTraBOire  Against 
Thb  Board  of  Eddcation  of  thi  Citt  of  Nbw  Yobk,  Wil- 
LiAU  H.  Maxwell,  City  Superintendent  of  Schools  of  Such 
City,  and  the  Board  of  SnFEBiNTXNDBiTTa  of  the  Dzfabt- 

HXKT  or  gnCOATlOH  OF  THE  CiTT  OF  NbW  YoBK 

Caae  No.  81S 

(Decldnd  Uk7  28,   1916) 

L«tallt7  and  •dncatlonal  nscMiltj  of  the  conne  amploTCd  hj  tbs  board  of 
•dncatlon  in  fllling  TacandM  In  tlw  na^**  ol  the  HTcnth  uid  eixhth; 
yean  of  the  ITow  Toik  dtr  pnbUc  scboob  hy  temporftiy  aial£DiiienU. 
The  appellant,  Anna  R.  Pettebime,  U  a  tamchar  Is  tha  elementary 
■chooli  of  tha  cit7  of  New  York  awigned  to  teach  ai  a  re^lnr  teacher 
Id  the  gradea  below  the  aeTenth  grade  in  inch  schoola.  Aa  the  holder 
of  a  "  teachar'a  licenae  for  promotion "  she  Ib  ^titled  also  to  t«ftch  in 
Hm  gradea  of  tha  Mventh  and  eighth  yaarai  her  name  tieing  No.  6S  on 
the  eligible  liat.  She  letk*  herein  to  ba  aaslgned  permaneutly  to  tha 
aeveuth  and  eighth  yean  of  tuch  tchoola  Part  of  har  contantion  ha* 
alreadj  been  met  by  the  determioatloDa  in  Matter  of  the  Appeal  of 
Dorothy  Lichterman  and  Edith  M.  Phelps  Stokei,  recently  decided  upon 
by  tha  Oomniluioner.  Ilioae  declaloru  leare  only  of  interest  the  quee- 
tion  of  the  legally  aad  educational  advantage  of  the  policy  ^nployed  1>y 
tha  board  of  education  in  making  temporary  deaignatious  of  teachers  in 
the  seventh  end  eighth  years.  Seld,  that  the  temporary  assignment  of 
teachers  for  periode  of  one  year  or  mc^e  la  not  in  accord  with  sound 
educational  policy.  Taeaocles  in  these  two  grades  should  be  filled  by 
permanent  assignment  of  qualified  teachers  from  the  appropriate  eligible 
list  and  the  appropriations  from  the  amount  auiUcient  to  pay  their 
salaries  should  be  made.  Held,  olie,  tliat  the  board  of  education  ia  not 
required  to  apply  all  public  money  apportioned  for  the  support  of  com- 
mon schools  in  tha  city  to  the  payment  of  lalarlea  of  teachers  in  the 
eiementary  schools  and  that  the  board  is  not  under  restraint  providing 
salaries  on  a  permanent  basis  but  on  the  other  hand  that  it  is,  under 
Uie  compulsion  of  Its  own  by-laws  and  of  sound  educational  policy, 
required  to  fill  these  positions  on  auch  permanent  basis.  Appeal  sus- 
tained so  far  as  the  action  ol  the  Inard  is  inconsistent  with  the  prin- 
ciples herein  declared. 

John  E.  O'Brien,  attorney  for  petitioner. 

Lamar  Hardy,  Corporation  Counsel  of  the  City  of  New  York, 
attorney  for  respondent  (Ch&rles  Mclntyre,  counsel). 
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FiHLBT,  Commissioner. —  This  is  an  appeal  brought  by  Anna 
E.  Pettebone,  a  resident  of  the  city  of  New  York,  and  a  teacher 
in  the  elementary  Bdioola  of  such  city,  assigned  to  teach  as  a 
regnlar  teacher  in  the  grades  below  the  Beveaith  grade  in  such 
sebools.  She  is  also  the  holder  of  a  "  teacher's  license  for  pro- 
motion," which  authorizes  her  to  teach  in  the  grades  of  the  sevraith 
and  eighth  years  in  such  schools,  and  her  name  is  fifty-five  on  the 
eligible  list  of  such  teachers.  The  appellant  complains  of  certain 
acts  of  the  board  of  education  of  the  city  of  New  York,  whereby 
she  allies  that  she  has  been  unlawfully  deprived  of  the  privily 
of  promotion  fnwn  her  present  posititm  as  teacher  in  the  lower 
grades  in  the  elementary  schools,  to  a  position  as  teacher  in  the 
graces  of  the  seventh  and  eighth  years  of  sudi  schools. 

One  of  these  acts  is  the  rescJution  of  tie  board  of  education, 
adopted  December  22,  1915,  which  provided  for  the  transfer  trf 
kindergarten  teachers  and  of  teaeher»  of  special  subjects,  guch  as 
drawing,  music,  physical  training,  sewing,  ahopwork,  cooking,  and 
French,  German  and  Italian,  to  woA  in  the  grades  of  the  ele- 
mentary schools.  This  resolution  has  already  been  the  subject 
of  consideration  in  Matter  of  the  Appeal  of  Dorothy  Lichtarman 
and  Appeal  of  Edith  M.  Phelps  Stokee  and  Others,  which  have 
been  recently  decided  by  the  Commissioner  of  Education.  The 
appellant  herein,  being  the  holder  of  a  teacher's  license  for  pro- 
motion, qualifying  her  to  teach  in  the  grades  of  the  seventh  and 
eighth  years,  is  materially  affected  by  such  resolution,  to  the 
extent  that  it  provides  for  the  transfer  of  teachers  of  special  sab- 
jects  to  the  grades  in  the  seventh  and  eighth  years  of  the  ele- 
mentary schools.  The  decision  in  the  appeals  above  mentioned 
necessarily  controls  the  determination  of  this  appeal,  so  far  as  it 
pertains  to  the  transfer  of  such  teachers  of  ^)ecial  aubjeots  to 
positions  in  such  gradesi  It  was  there  held,  for  the  reasons  stated, 
that  so  much  of  such  resolution  as  authorized  or  provided  for  the 
transfer  or  assignment  to  the  positions  of  regular  teachers  in  the 
elementary  schools,  of  teachers  of  special  subjects  who  did  not 
hold  a  license  or  certificate  authorizing  them  to  teach  as  regular 
teachers  in  the  grades  of  such  schools,  was  illegal  and  therefore 


,dr,yGoogIe 


Fbttbbonx  V,  BoABD  OF  Edocatiow 


Education  Departmoif 


Twd.  The  decision  in  lite  maimer  preventa  the  transfer  or  aflsignr 
ment  of  teachers  of  special  subjects  to  classes  in  the  seventh  and 
ei^th  joars  of  the  elementary  schools,  unless  they  possesB  the 
neceaaary  licenses  or  certificates  authorizing  them  to  teaeb  such 
dasaefi. 

The  above  deciuon  clears  the  way  for  the  con^deration  of  liie 
other  questions  involved  in  this  appeal,  including  the  policy  em- 
ployed by  the  board  of  education  in  filling  vacancies  in  die  grades 
of  the  seventh  and  eighth  years  of  such  schools  by  temporary 
assignments,  and  for  the  determination  as  to  the  l^al  authorliy 
and  educational  necessity  or  warrant  for  such  assignments. 

The  answer  of  the  respondent  sets  up  as  a  reason  for  the 
failure  to  fill  permanently  the  vacancies  in  such  grades,  that  the 
board  of  estimate  and  apportionment  and  the  board  of  alderm^i, 
in  accordance  with  the  provisions  of  the  Greater  New  York  Char- 
ter, reduced  the  estimated  amount  required  for  the  maintenance 
of  the  schools  of  the  oi^  in  the  sum  c^  about  $1,600,000,  and 
that,  in  ordeor  to  avoid  incurring  liabilities  in  excess  of  the  sum 
fl|^ropriated  for  the  schools  of  the  city,  it  was  necessary  for  the 
board  to  rearrange  the  school  system  so  that  expenditares  for  the 
current  year  might  be  reduced. 

The  appellant  contends  in  effect  that  there  should  have  been  no 
nibatantial  reduction  of  the  estimated  expenditures  for  the  ele- 
mentary schools.  It  is  insisted  that  the  proposed  appointment 
of  teachers  to  fill  vacancies  in  high  school  positions  at  an  anonnl 
expraise  of  upwards  of  $200,000  will  require  the  expenditure  of 
an  amount  sufficient  to  pay  the  salaries  of  r^ular  teachers  if 
appointed  to  fill  permanently  vacancies  in  the  grades  of  the 
sev^ith  and  eighth  years  in  the  elementary  schools.  It  is  further 
contended  that  a  sufficient  amount  might  be  saved  to  pay  the 
salaries  of  regular  teachers  in  such  positions  if  the  board  was 
directed  to  eliminate  the  appropriation  of  upwards  of  $200,000 
for  the  support  and  maintenance  of  public  lectures,  evening  high 
and  trade  school^  and  recreational  centers. 

The  attorney  for  the  appellant  argues  that  tlie  high  schools 
and  the  school  activities  above  referred  to  are  not  a  part  of  the 
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commcai  school  system  of  the  csity.  and  State,  and  that  the  appro- 
priation! of  so  large  an  amount  for  such  purposes  will  cimstitute  a 
wrongful  diversion  and  waste  of  the  general  school  fund  of  the 
city,  and  will  serioiuly  prejudice  the  intarosts  of  the  conun(»i 
school  system  and  deprive  the  appellant  and  otiiers  similaiiy 
situated  of  their  juat  and  legal  rights. 

At  the  time  of  the  biinging  of  this  appeal  it  is  conceded  that 
there  were  1,043  vacancies  in  the  grades  of  the  seventh  and  eighth 
years  of  the  elementary  schools,  and  that  no  vacancies  in  such 
positions  had  been  filled  since  May,  1910,  from  the  list  of  teachers 
holding  the  teacher's  license  for  promotion.  Such  vacancies  were 
temporarily  filled  in  the  following  manner:  (1)  287  vacancies  by 
personfi  who  had  been  temporarily  assigned  but  who  did  not  poe- 
fless  the  qualifications  prescribed  by  law  and  the  by-laws  of  the 
hoard  for  permanent  appointment  to  such  positions;  (2)  756 
vacancies  by  the  temporary  asaignment  to  the  positimu,  of  teacbeors 
who  had  been  appointed  to  positions  in  the  grades  of  the  Srat  six 
years  of  the  elementary  schoolsy  and  who  hdd  licenses  for  pro- 
motion entitling  them  to  permanent  appointment  to  positions  in 
the  grades  of  the  seventh  and  eighth  years. 

The  charter  authorizes  the  board  of  educati(»i  to  adopt  I^-laws 
fixing  the  salaries  of  all  members  of  the  teaching  staff  and  requires 
such  salaries  to  be  "  regulated  by  merit,  grade  of  olass  taught, 
length  of  service,  experience  in  teaching,  or  by  combination  of 
those  considerations."  See  Charter,  §  1091.  Pursuant  to  this 
provision,  the  board  has  adopted  Bchedulee  of  salaries  to  be  paid 
respectively  to  male  and  female  teachers  in  the  grades  of  the  first 
six  years  in  the  elementary  schools,  and  has  prescribed  other 
schdules  for  such  teachers  calling  for  increased  salaries  to  teach- 
ers appointed  to  the  grades  in  the  seventh  and  eighth  years  in 
such  schools.  See  By-Laws,  Salary  Schedules,  §  65,  subd.  10-12. 
Such  regulations,  prescribiug  the  qualifications  of  teachers  in 
the  several  grades  and  the  salaries  to  be  paid  to  such  teachers^ 
are  obviously  designed  to  furnish  teachers  of  required  experience 
and  competency,  and  have  been  promulgated  with  a  view  of  pro- 
viding a  uniform  and  stable  cistern  of  school  administratitKi 
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throaghout  the  eity.  They  should  therefore  he  applied  to  all  the 
schools,  and  there  should  be  no  deviation  therefrom  except  in 
cases  of  emergeBcy.  When  tiie  emergeiu^  ceasee,  the  general 
regulations  should  again  heoome  efiectiTe. 

The  by-laws  touching  these  matters  may  of  course  be  modified 
from  time  to  time,  as  has  been  set  forth  in  earlier  decisioos,  but 
there  is  nothing  in  the  record  or  pleadings  to  indicate  that  the 
by-laws  relating  to  eligibili^  to  these  positions  have  been  changed. 

It  is  not  contended  that  the  287  teachers  temporarily  aligned 
to  teach  in  the  grades  <^  the  seventh  and  eighth  years  are  qualified 
for  permanent  poutions  in  sodi  grades^  They  do  not  possess  the 
teacher's  license  for  promotion  required  by  the  by-laws  of  tiie 
board  for  such  tenur^  but  they  may  be  assigned  to  such  poeiti(ms 
in  ease  of  an  emergency  for  a  period  "  not  to  exceed  five  mmths 
at  any  one  time."  By-Laws,  §  51,  subd.  11.  There  is  nothing 
in  the  record  to  indicate  the  existence  of  an  emergency  or  other 
cause  rendering  temporary  assignment  necessary.  In  any  event 
the  period  has  long  been  exceeded. 

The  case  of  the  766  teachen  temporarily  assigned  to  positions 
in  such  grades  is  different  from  that  of  the  teachers  just  men- 
tioned. The  766  teachers  so  assigned  were  at  the  time  of  their 
assignment  possessed  of  licenses  qualifying  them  to  teach  in  such 
grades.  It  is  not  necessary  to  determine  whether  the  board  has 
violated  any  provisicm  of  the  statute  by  filling  temporarily  such 
vacancies  through  the  transfer  of  legally  licensed  teachers  from 
the  lower  grades,  but  it  is  clear  that  the  board  has  not  recognized 
the  adopted  policy  of  filling  vacancies  in  such  grades  by  the 
permanent  appointment  of  teachws  holding  a  teacher's  licenBO  for 
promotion,  whose  names  appear  upon  duly  prepared  eligible  lists. 
The  teachers  so  assigned  have  waived  in  writing  any  claim  which 
they  may  have  for  the  increased  salaries  paid  under  the  schedule 
to  teachers  occupying  such  poeiticms.  It  does  not  appear  that 
they  were  compelled  to  give  such  waivers,  nor  is  it  claimed  that 
their  interests  would  have  been  prejudiced  in  any  way  if  they 
had  seen  fit  to  remain  in  the  positions  previously  occupied  by 
them.  It  is  not  necessary  in  the  determination  of  ^is  appeal  to 
pass  upon  the  effect  ol  their  waivers  of  the  increased  salaries  to 
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which  they  would  have  been  entitled  had  they  been  pennaiieotly 
appointed  to  such  positions^ 

The  board  of  education  has  by  its  by-laws  required  a  epecial 
license  for  the  promotion  of  teachers  from  the  lower  grades  to  the 
grades  in  the  seventh  and  eighth  years  of  the  elemaitary  achocJfl. 
Such  license  is  based  upon  at  least  three  years'  successful  experi- 
ence in  teaching  in  the  lower  grades.  Eligible  lists  are  prepared, 
containing  the  names  of  teachers  to  whom  such  licenses  for  pro- 
motion have  been  granted.  The  method  thus  provided  for  the 
filling  of  such  vacancies  should  be  followed  unless  an  emergency 
or  some  special  occasion  exists  for  departing  tiierefrMu.  The 
indefinite  continuance  in  such  positions,  under  temporary  assign- 
ments, of  teachers  who  have  not  been  regularly  appointed  thereto 
in  accordance  with  the  adopted  method,  is  not  justifiable.  If  it  is 
essential  for  the  proper  teaching  of  such  grades  that  such  vacancies 
be  filled,  teachers  ^ould  be  permanmtly  appointed  to  fill  such 
vacancies  from  the  appropriate  eligible  lists,  and  such  teachers 
should  be  paid  for  their  services  according  to  the  schedules  of 
salaries  prescribed  for  teachers  in  sudi  grades.  The  board,  in 
the  adoption  of  by-laws,  providing  increased  salaries  for  teachers 
in  the  seventh  and  eighth  years,  has  ftmnally  recognized  the 
value  of  the  services  of  such  teachers. 

The  temporary  assignment  of  teachers  to  fill  vacancies  in  such 
grades  for  periods  of  one  year  or  more  is  not  in  accord  with  sound 
educational  policy,  as  evidenced  by  the  regulations  and  schedules 
Established  by  the  board  for  the  appointment  of  teachers  to  such 
positions  and  for  the  fixing  of  their  salaries.  The  board  of  edu- 
cation, the  board  of  estimate  and  apportionment  and  the  board 
of  aldermen  of  the  city  should,  tierefore,  as  rapidly  as  may  be 
possible  without  confusion  in  the  school  system,  fill  such  vacancies 
by  permanent  appointment  of  qualified  teachers  from  the  appro- 
priate eligible  lists,  and  provide  for  the  appropriation  of  an 
amount  sufficient  to  pay  the  prescribed  salaries  for  teachers  peir- 
manetitly  occupying  such  positions,  if  sufficient  funds  are  not 
already  available  therefor. 

The  board  of  estimate  and  apportionment  has  recognized  the 
advisability  of  filling  such  vacancies  by  penuaneot  appointment, 
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by  adopting  at  a  regular  meeting  of  the  board,  held  March  17, 
1916,  the  following  resolution : 

"  Resolved.  That  it  is  the  secae  of  the  board  of  eBtimate  and 
appm^onment  that  the  board  of  education  be  advised  that  in  the 
event  of  that  board  making  promotioDB  in  the  seventh  and  eighth 
grades  of  the  eloaeutary  schools  during  the  current  year,  and 
there  should  exist  any  deficit  in  the  general  school  fund,  due  to 
the  making  of  these  promotions,  even  after  such  further  economies 
as  are  posaible  have  been  effected,  the  board  of  estimate  and 
apportionment  will  be  prepared  to  furnish  the  funds  necessary  to 
cover  this  deficit" 

In  view  of  the  expressed  willingnees  of  the  board  of  eetimate 
and  apportionment  to  provide  available  funds  for  the  payment  of 
the  salaries  of  teachers  appointed  to  fill  permanently  gach  vacan- 
cies, ail  that  remains  to  be  done  will  be  to  nominate  and  appoint, 
as  provided  by  law  and  the  by-laws  of  the  board,  qualified  teachers 
for  the  permanent  filling  of  such  vacancies.  The  board  of  educa- 
tion and  other  school  authorities  of  the  city,  whose  duty  it  is  to 
provide  for  the  appointment  <tf  teachers,  should  forthwith  take 
the  necessary  official  actimi,  in  the  manner  provided  by  law  and 
the  r^ulatioDB  of  such  board,  for  filling  such  vacancies  by  the 
permanent  appointment  of  duly  licensed  teachers. 

The  above  determination  as  to  the  filling  of  vacancies  in  the 
seventh  and  eighth  years  by  pennanent  appointments  diepoees  of 
the  material  questions  raised  upon  this  appeal  The  appellant 
has,  however,  contended  forcefully  that  the  funds  appropriated 
by  the  L^islature  for  the  support  of  common  schools  should  be 
devoted  to  the  expenses  incurred  in  the  maintenance  of  elementary 
schools.  It  seems  advisable,  in  view  of  the  importance  of  the 
question,  to  give  it  careful  consideration.  This  contention  is 
based  on  the  theory  that  high  schools  are  not  a  part  of  the  conmion 
school  system  and  that,  therefore,  the  money  appropriated  by  the 
State  for  the  support  of  common  schools  may  not  be  l^ally  used 
for  the  support  of  high  schools. 

The  provisions  of  the  Constitution  are  as  follows: 

"  The  Legislature  shall  provide  for  the  maintenance  and  sup- 
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port  of  a  system  of  free  commoi)  schools,  wha^n  all  oi  the 
children  of  the  State  may  be  educated."    Art.  IX,  §  1. 

"  The  capital  c^  the  efHumon  8cho(J  fund,  the  capital  of  the 
literature  fund,  and  the  capital  of  the  United  States  deposit  fund, 
shall  be  respectively  preeeired  inviolate.  The  revenue  of  the  said 
common  school  fund  shall  be  applied  to  the  support  of  common 
schools."    Art  IX,  §  3. 

The  constitutional  provisions  above  referred  to  must  be  con- 
strued in  the  lig^t  of  conditions  existing  when  they  were  enacted. 
It  was  provided  then,  as  it  is  now,  that  it  was  the  duty  of  trus- 
tees of  school  districts  and  boards  of  education  of  cities  and  union 
free  adiocJ  districts  to  prescribe  courses  of  instruction  for  the 
education  of  the  children  residing  therein.  Consol.  School  Lan 
(Laws  of  1894,  chap.  555),  tit.  7,  §§  47,  50;  Id.,  tit  8,  §  15; 
now  Education  Law,  §  275,  subd.  10 ;  §  810,  subd.  3.  Common 
Bcho<^s,  in  which  such  courses  were  establided,  "  in  the  several 
school  districts  of  the  State "  were  required  to  be  "  free  to  all 
persons  over  five  and  under  twenty-one  years  of  age  reading  in 
the  district"  Consol.  School  Law  (Laws  of  1894,  chap.  555), 
tit.  7,  g  36.  The  law  at  tliat  time  further  provided  that  tlie 
superintendent  ef  public  instruction  should  apportion  from  the 
free  school  fimd  to  the  school  districts  and  cities  a  teacher's  quota 
for  each  additional  teacher  who  had  actually  taught  in  the  com- 
mon schooh  of  such  districts  and  cities  during  the  school  year. 
See  Consol.  School  Law  (Laws  of  1894,  chap.  656),  tit.  2,  §  6. 
The  Departmmt  of  Public  Instruction  and  school  authorities  sev- 
erally in  the  administration  and  enforcement  of  the  school  laws 
recognized  common  schools  as  including  all  public  schools  sup- 
ported by  tax  levied  upon  the  taxable  property  of  a  school  district 
or  city.  Apportionments  from  the  free  school  fund  were  made 
on  account  of  teachers  employed  in  high  schools  aa  well  as  in 
elementary  schools,  and  such  schools  were  open  and  free  to  the 
pupils  of  the  prescribed  age  and  qualifications  residing  in  the 
districts  or  cities  in  which  they  were  maintained. 

From  the  enactment  of  the  Union  Free  School  Law  in  1853 
(chap.  433),  which  authorized  the  establishment  of  acadmiic 
departments  in  the  public  school  system,  tlie  law  of  the  State 


,dr,yGoogIe 


PbTTBBOITS  II.   BOABD  OF  EDUCATION 


Bduc«tl«»  Dapartmwt 


has  ^>ecificallj  directed  that  pnblic  monejft  apportioned  by  the 
State  shall  be  allotted  to  districts  and  to  cities  for  the  teachers 
employed  in  the  acadeonic  departmants  and  big^  acho<ds,  upon  the 
same  basis  as  such  moneys  have  been  allotted  for  the  teachen 
employed  in  the  elementary  KhoolBi.  For  a  long  period  d  years 
these  allotmoita  have  been  paid  irom  the  fanda  appropriated  by 
the  Legislatmie  "  for  the  BU|^rt  of  tlie  oommon  schools  of  the 
Stata" 

Under  the  Constitntion  it  is  mandatory  upon  the  State  to  estab- 
lish and  maintain  a  system  of  free  oommon  schools  appri^riate 
to  the  needs  of  the  pet^le  of  the  Stata  There  is  nothing  in  the 
language  of  the  Constitution  or  the  statutes  which  have  been 
enacted  pursuant  thereto  limiting  or  prescribing  the  extent  or 
character  of  courses  of  instmcti(Hi  to  be  given  in  the  common 
schools  of  the  State.  The  Legislature  has  full  power,  in  its  dis- 
cretion, to  determine  the  courses  of  instruction  which  shall  be 
provided  in  the  public  school  systfliiL  In  pursuance  of  this  power 
the  Legislature  has,  from  time  to  timey  in  common  with  the  policy 
in  the  country  at  large,  greatly  extended  the  work  of  the  public 
school  system  iu  order  to  meet  the  demands  of  our  educational 
development  At  the  present  time,  therefore,  there  are  many 
phases  of  public  school  activities  now  maintained  by  public  taxa- 
tion which  were  not  maintained  at  the  time  the  Constitution  was 
enacted. 

The  provisions  of  the  Education  Law  and  of  the  Greater  New 
York  charter  authorize  the  establishment  of  secondary  as  well  ai 
elementary  schools,  to  be  maintained  and  supported  by  public 
taxes  and  open  and  free  to  all  childrwL  of  the  city  wilhin  the  pre- 
scribed school  ages.  AU  pupils  storing  such  schools  may  be 
advanced  from  grade  to  grade  until  they  complete  the  oouraee  of 
instruction  prescribed  therein.  Hi^  schools,  being  publicly 
maintained  for  the  free  insbuction  of  all  diildren,  are  free  oom- 
mon schools,  within  the  meaning  of  the  Constitiiti(m.  Common 
schools  are  genffl-ally  accepted  in  this  country  to  mean  public 
schools,  schools  supported  by  public  taxation,  schools  which  are 
open  to  all  children  within  certain  ages  and  meeting  certain 
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qualifications  for  admiasion,  high  schoole  as  well  as  elem^itary 
schools.  The  courts  have  sustained  this  view,  as  the  following 
cases  ahow:  People  ex  reL  Boman  Catholic  Orphan  Asylum  v. 
Brooklyn  Board  of  Education,  18  Bari).  400 ;  Le  Couteulx  v.  City 
of  Buffalo,  33  N.  Y.  333;  Gordon  v.  Carnee,  47  id.  608;  People 
ex  rel.  Hill  v.  Criss^,  45  Hun,  19-23 ;  Dallas  v.  Foadick,  40 
How.  249 ;  People  to.  rel.  King  v.  QaUagher,  93  N.  Y.  438 ;  Mat- 
ter of  Harris,  58  Misc.  Rep.  297;  People  ex  rel.  Walrath  v. 
O'Brien,  112  App.  Div.  97 ;  Jenkins  v.  Inhabitants  of  Andover, 
103  Mass.  94 ;  Roach  v.  Board  of  Directors  of  St  Louis,  7  Mo. 
App.  667;  Merrick  v.  Inhabitants  of  Amherst,  94  Mass.  (12 
Alien)  500;  Board  of  Education  of  City  of  Topeka  v.  Weldi,  51 
Kans.  792 ;  Richards  v.  Raymond,  92  111.  612 ;  3  Abbott's  N.  Y. 
Cj'clopedio  Digest,  under  caption  "  Common  Schools." 

The  common  school  fund  is  a  State  fund  consisting  of  moneys 
set  apart  from  the  proceeds  of  the  sale  of  State  lands  and  increased 
from  time  to  time  by  payments  from  the  revenues  of  the  United 
States  deposit  fund.  The  income  of  this  fund,  together  with  the 
income  from  the  literature  and  United  States  deposit  funds,  "  and 
such  amounts  as  may  be  raised  or  received  by  taxation  or  other- 
wise for  educational  purposes,  shall  constitute  the  education  fund, 
and  appropriations  therefrom  may  be  made  annually  for  the  sup- 
port of  the  educational  system  of  the  State  to  he  apportioned  by 
the  Commissioner  of  Education  in  the  manner  provided  by  law." 
State  Pinance  Law,  §  80,  The  Legislature  appropriated  in  1914 
the  sum  of  $5,350,000  for  the  support  of  common  schools.  Such 
amount  was  apportioned  by  the  Commissioner  of  Education  to  the 
several  school  districts  and  cities  of  the  State,  in  accordance  with 
the  provisions  of  articles  18  and  22  of  the  Education  Law,  based 
on  reports  for  the  school  year  ending  July  31,  1914,  and  pay- 
ments were  made  in  March  and  May,  1915,  Of  this  amount 
$2,115,629.73  was  apportioned  to  the  city  of  New  York.  Such 
apportionment  was  based  upon  the  allowance  of  $100  for  each 
teacher  employed  in  the  public  schools  of  the  city,  including 
17,849  teachers  employed  in  the  elementary  schools,  2,087  in  ths 
high  schools,  and  649  special  and  other  teachers  employed  in  con- 
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nection  with  tiie  elementary  sdiool  syateuL  This  is  the  plan  on 
which  public  money  has  been  apportioned  not  only  to  the  city  of 
New  York  but  to  all  cities  throughout  the  State  for  a  long  period 
of  years.  It  thus  appears  that  in  apportioning  such  money  the 
hi^  Bchools  have  been  held  to  be  common  schools  of  the  city. 

It  should  be  noted  that  comparatively  an  inconsiderable  portion 
of  the  sum  90  apportioned  for  the  support  of  oommon  schools  waa 
derived  from  the  revenues  of  the  common  school  fund  required  by 
the  Constitution  to  be  applied  exclusively  to  the  support  of  the 
common  schools.  The  revenues  from  this  fund  for  the  fiscal  year 
ending  September  30,  1915,  were  $201,269.40.  The  oomtitu- 
tional  provision  protecting  the  revenues  of  such  fund  may  not  be 
construed  as  extending  to  tiie  entire  appropriation  for  the  support 
of  common  schools,  in  which  such  revenues  are  included.  The 
appropriation  for  the  support  of  oommon  schools  above  referred 
to  ctmtains  no  reference  to  the  revenues  of  such  fund,  it  apparently 
being  assumed  that  the  oonstitutional  requirement  had  been  fully 
oomplied  with  when  an  appropriation  for  the  support  of  such 
Bi^ools,  far  in  Axcees  of  such  reveuuea,  had  been  made  by  the 
Legislature. 

The  argum^it  of  counsel  is  based  on  the  misapprehension  that 
all  funds  apprc^riated  by  the  Legislature  for  the  support  of  com- 
mon schools  are  derived  from  the  fund  known  as  "  the  common 
school  fund,"  which  is  r^ulated  by  the  provisions  of  section  S, 
article  IX  of  the  Constitutiou,  above  cited.  When  the  establish- 
ment of  free  schools  was  an  issue  in  this  State,  the  Legislature 
of  1851  (chap,  151)  authorized  a  direct  tax  on  tbe  property  of 
the  State  suiBcient  to  raise  the  emu  of  $800,000  for  the  main- 
tenance of  free  schools.  This  amount  was  annually  appropriated 
by  the  Legislature  until  1856,  when  the  L^slature  substituted  a 
tax  of  three-fourths  of  a  mill  on  each  dollar  of  valuation  of  prop- 
er^ in  the  State.  This  tax  was  annually  imposed  on  the  prop- 
erty of  the  State  until  1867,  wbeti  the  Legislature  aboli^ed  the 
old  rate-bill  system  and,  in  the  expectation  of  raising  sufficient 
funds  to  meet  the  expenses  of  maintaining  schools,  increased  the 
tax  on  the  property  of  ihe  State  for  school  purposes  from  three- 
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fourths  of  a  mill  to  od6  and  (me-fourdi  millB.  It  was  believed 
that  this  tax,  tc^ther  with  tha  revenues  from  the  echoed  fiinds^ 
would  support  the  Behools  of  the  State  for  at  leaat  twent^-ei^t 
weeks  each  year.  The  amount  raised  by  tax  annually  for  the 
support  of  free  schools  since  1851  has  been  known  as  "  the  free 
school  fund,"  and  auch  fund  is  separate  and  distinct  frcHn  the 
"  common  school  fund  "  described  in  section  S,  article  IX  of  the 
Constitution. 

The  public  moneys  apportioned  to  the  city  of  New  York  are 
paid  to  the  chamberlain  of  the  city  (Education  Law,  §§  494,497), 
and  under  sectitm  1102  of  the  charter  are  to  be  placed  by  him  in 
the  city  treasury,  "  to  the  credit  erf  the  general  fund  for  the  reduc- 
tion of  taxes."  It  is  the  duty  of  llie  board  of  estimate  and 
apportionment  and  the  board  of  aldermen  to  raise  and  collect  by 
tax  such  sum  of  money  as  may  be  necessary  "  to  provide  for  the 
conduct  of  the  schools  as  called  for  by  the  budget "  (Charter, 
§  1059),  and  the  amount  to  be  aj^ropriated  for  die  general  schocd 
fund,  that  is,  for  the  payment  of  salaries  of  the  city  superin- 
tendent,  associate  city  superintendents,  district  superinteudenta, 
examiners,  directors  and  teachers  (Charter,  §  1060),  must  be 
equivalent  to  a  tax  o£  three  mills  cm  the  assessed  valuation  of  real 
and  personal  property,  liable  to  taxation,  in  the  city.  Charter, 
§  1064.  It  is  provided  in  the  Educati<m  Law,  section  490,  that  all 
mooeiys  apportioned  to  districts  and  cities  shall  be  aj^Iied  oxolu- 
flively  to  the  payment  of  teachers'  salaries. 

All  of  die  statutory  provisions  referred  to  are  in  pari  iruUeria 
and  miist  be  construed  and  applied  together.  As  so  construed, 
the  direction  that  the  public  moneys  apportioned  to  the  city  be 
applied  to  the  reduction  of  taxes  is  carried  out  by  reducing  the 
amount  to  be  raised  by  tax  for  the  payment  of  the  salaries  of 
the  city  superintendent,  teachers  and  other  employees.  The 
moneys  so  apportioned  are  therefore  indirectly  applied  to  the  pay- 
ment of  teachers'  salaries  in  the  common  schools,  and  thus  there 
is  substantial  compliance  with  the  condition  imposed  by  the  gen^ 
eral  law,  pertaining  to  the  ap[4icatiou  of  such  m(Hieys. 

The  position  token  by  the  appellant's  counsel,  that  the  miogling 
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